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PREFACE  TO  THE  FOURTH  EDITION. 


Akotheb  Edition  of  this  Work  having  been 
called  for^  the  Editors  have  inserted  all  the  Cases 
relating  to  the  subject-matter  of  it,  ^hich  have  been 
decided  since  the  last  Edition. 

To  those  who  are  not  as  yet  acquainted  with  the 
form  of  the  Book,  it  may  be  useful  to  observe,  that 
it  is  divided  into  two  Parts.  The  first  containing 
the  jurisdiction  of  the  Courts  in  all  matters  except 
those  which  relate  to  the  Insolvent  and  Protection 
Statutes.  These  have  been  treated  of  in  the  Second 
Part  For  facility  of  reference,  the  Practice,  Ap- 
pendix, and  Index  in  both  Parts  are  distinguished  by 
the  coloured  edges  of  their  leaves. 

To  the  Sections  of  the  Acts  in  the  Appendices 
there  are  added  marginal  references  to  other  Sta- 
tutes and  Sections  which  bear  upon  them,  and  to 
the  Rules  and  Forms  framed  upon  them. 

To  the  Rules  there  are  appended  references  to  the 
Sections  and  Forms  to  which  they  relate ;  and  to  the 
Forms,  references  to  the  Sections  of  the  Acts  and 
Rules  upon  which  they  are  respectively  grounded. 

The  Index  of  each  Part  is  arranged  in  tabular 
form,  so  as  to  show  at  a  glance  the  page  in  which 
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the  different  matters  are  noticed,  together  with  the 
Sections  of  the  Acts  andBules  bearing  upon  them* 

The  jurisdiction  giyen  to  the  Courts  by  the  Cus- 
toms Act,  1853 ;  the  Succession  Duty  Act,  1853 ; 
the  Merchant  Shipping  Act,  1854 ;  the  Metropolitan 
Building  Act,  1855;  the  Nuisances  Removal  Act, 
1855;  the  Joint  Stock  Companies  Act,  1856,  and 
the  Copyright  of  Designs  Act,  1858,  it  is  probable 
will  be  but  rarely  resorted  to :  these  have,  there- 
fore, been  noticed  in  the  Introduction  only. 


5,  Child'9  Ptaee,  Tewypie, 
26  JToy  1S59. 
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INTRODUCTION. 


The  Count j  Court,  or  iciremoiey  was  instituted  by  Alfred    Intaod. 
the  Great  (a). 

Its  jurisdiction  extended  to  both  ecclesiastical  and  civil 
matters ;  the  Bishop  and  the  Earl  ot  Sheriff  sitting  in  the 
same  county  court  with  equal  jurisdiction,  until  the  reign  of 
William  the  Conqueror,  when  its  ecclesiastical  jurisdiction 
was  taken  away. 

The  county  court  was  held  once  in  every  four  weeks, 
and  was  presided  over  by  the  Earl,  or  in  his  absence  by  the 
Sheriff;  the  suitors,  that  is,  the  freemen  or  landholders, 
were  the  judges,  and  the  Sheriff  sat  only  in  a  ministerial 
character,  to  pronounce  the  judgment  of  the  suitors  and 
execute  it(&).  It  continued  the  principal  court  for  the 
civil  business  of  the  kingdom,  until  in  the  reign  of  Henry 
II.  justices  of  assize  were  appointed  to  visit  annually  the 
different  counties,  whereby  the  trial  of  issues  was  brought 
within  each  county,  and  the  people  were  ensured  the  trial 
of  their  rights  by  the  same  judges  to  whom  were  entrusted 
the  highest  questions  of  law. 

From  that  time  the  county  court,  so  far  as  its  judicial 
functions  were  concerned,  gradually  fell  into  disuse,  until 
nearly  the  sole  business  transacted  in  it  was  that  which 
it  still  retains,  namely,  the  proclaiming  of  outlawries,  and 
the  holding  of  elections  of  knights  of  the  shire,  and  of 
coroners. 

The  county  court  was  not  a  court  of  record ;  the  process 
was  by  summons,  attachment,  and  distress.  Pleas  were 
held  by  plaint  in  debt,  detinue,  or  other  personal  actions 
(not  being  for  injuries  done  rt  et  armis)  under  the  value  of 
40  <•  By  a  writ  ofjusticies^  which  was  in  the  nature  of  a 
commission  to  the  sheriff,  but  which  did  not  alter  the  nature 
of  the  proceedings,  he,  together  with  the  suitors  of  the 
court,  might  hold  plea  of  certain  real  and  personal  actions, 

(«)  Bbckst.  Comm.,  Vol.  IV,      Vol.  I,  p.  7,  and  Bacon's  Abridg- 
p.  411.     For  an  accoant  of  the      ment,  tit.  Countj  Coort. 
ancient   coanty  court,  see    also  (b)  Jona  v.  Jonei,  5  M.  &  W« 

Reeve's  History  of  English  Law,      523. 
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Statutes. 


although  for  claims  above  40s,,  or  for  injuries  done  vi  et 
armis.  The  court  had  also  jurisdiction  in  case8  of  replevin 
to  any  amount  (c) ;  this  action  might  be  commenced  either 
bj  writ,  which  was  in  the  nature  of  a  writ  of  jitsticieSy  or 
by  plaint.  A  plaint  in  the  county  court  might  in  all  cases 
be  moved  into  the  Court  of  Queen's  Bench  by  a  writ  of 
recordari  facias  lofjuelam.  If  the  action  was  commenced 
hyjusticies,  or  where  replevin  was  commenced  by  writ,  the 
proper  writ  by  which  to  remove  it  was  a  pone. 

The  proceedings  in  the  county  court  being  found  expen- 
sive and  dilatory,  courts  of  request  in  which  parties  might 
be  examined,  and  judgment  awarded  in  a  summary  manner, 
were  established.  The  first  was  created  in  the  city  of 
London  by  the  3  Jac.  I,  c.  15,  and  from  that  period  Par- 
liament was  from  time  to  time  applied  to  for  acts  to  establish 
local  courts,  until  in  the  year  1841  they  numbered  106,  the 
jurisdiction  of  which  varied  from  40  s.  to  15/. 

From  1842  to  1846  a  measure  for  the  establi^ment 
of  local  courts  throughout  the  kingdom  was  considered 
from  time  to  time  by  Parliament,  and  in  1845  the  8  &  9 
Vict.  c.  127,  was  passed.  By  sect*  9  of  this  act  the  Queen 
in  Council  was  enabled  to  extend  the  jurisdiction  of  certain 
courts  of  request  and  other  courts  to  demands  ex  contractu 
not  exceeding  20/.,  and  to  regulate  their  districts.  Diffi* 
culties  having  arisen  in  dealing  with  the  numerous  petitions 
presented  under  this  act,  the  statute  9  &  10  Vict.  c.  95,  was 
passed  in  1846,  and  by  Orders  in  Council  of  the  9th  March 
1847,  county  courts  were  established  throughout  the  king- 
dom, except  in  the  city  of  London. 

The  statute  9  &  10  Vict.  c.  95,  has  been  amended  by  the 
12  k  13  Vict.  c.  101,  the  Id  &  14  Vict,  c  61,  the  15  &  16 
Vict.  c.  54,  the  19  &  20  Vict.  c.  108,  and  the  21  &  22  Vict. 
c.  74.  By  the  act  19  &  20  Vict.  c.  108,  the  expense  of 
maintaining  the  county  courts,  which  was  before  borne 
wholly  by  the  suitors,  is,  with  the  exception  of  the  salaries 
of  the  ministerial  officers,  to  be  defrayed  by  an  annual 
vote.  By  various  other  acts,  jurisdiction  has  been  given  to 
the  county  courts. 


The  Statutory  County  Court  is  a  Court  of  Record ; — its 
Jurisdiction  is  original  and  auxiliary. 

The  Original  Jurisdiction  is  both  legal  and  equitable. 

Legal  jarift-      Legal  Jcjrisdictiok. — The  legal  jurisdiction  is  of  three 
diction.       kinds :  exclusive,  concurrent,  and  by  consent. 

Explosive        Exclusive  Jurtsdiction.— By  sect.  58  of  the  9  ^  10 
jarisdio-      Wd,  c.  95,  "  all  pleas  of  personal  actions,  where  the  debt 

^^"'  (c)  2d  Inst.  139.  312 :  Gilbert  DUtr.  92. 
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"  or  damage  claimed   is  not  more  than  twenty  pounds,   Introd. 

"  whether  on   balance  of  account  or  otherwise,  may  be 

"  holden  in  the  county  court  without  writ;  provided  always, 

**  that  the  court  shall  not  have  cognizance  of  any  action  of 

'*  ejectmentf  or  in  which  the  title  to  any  corporeal  or  in- 

^  corporeal  hereditaments,  or  to  any  toll,  fair,  market,  or 

**  franchise,  shall  be  in  question,  or  in  which  the  validity  of 

*'  any  devise,  bequest,  or  limitation,  under  any  will  or  settle- 

'*  ment  may  be  disputed,  or  for  any  malicious  prosecution, 

'^  or  for  any  libel  or  slander,  or  for  criminal  conversation, 

'*  or  for  seduction,  or  breach  of  promise  of  marriage.*' 

The  jurisdiction,  in  cases  not  within  this  section,  and  not 
within  the  exceptions  contained  in  sect.  \2S{d),  is  protected 
by  provisions  which,  subject  to  certain  conditions,  deprive 
the  plaintiff  of  costs,  if  he  obtain  a  verdict  in  a  superior 
court  for  less  than  20/.  in  actions  of  contract,  or  less  than 
5/.  if  in  tort;  and  where  the  verdict  is  for  the  defendant, 
entitle  him  to  his  costs,  as  between  attorney  and  client. 

Where  the  action  is  for  a  claim  not  exceeding  5  /.,  sect.  38 
of  19  &  20  Vict.  c.  108,  provides  that  it  may  be  removed 
by  writ  of  certiorarit  if  one  of  the  superior  courts  or  a  judge 
thereof  deem  it  desirable.  The  party  applying  to  remove 
must  give  security  for  the  claim  and  the  costs,  not  exceeding 
100/.,  and  assent  to  any  further  terms  that  the  court  or 
judge  imposes. 

Where  the  amount  claimed  exceeds  5/.,  it  may,  under 
sect.  90  of  9  &  10  Vict.  c.  95,  be  removed  into  one  of  the 
superior  courts  by  leave  of  a  judge,  on  such  terms  as 
to  payment  of  costs,  giving  security  for  claim  or  costs  or 
otherwise,  as  he  thinks  fit. 

The  decision  of  the  judge  of  the  county  court,  whether  Judge's  de- 
assisted  by  a  jury  or  not,  is  final  in  causes  within  this  cis'ou  fiual. 
branch  of  the  jurisdiction. 

Protection  Cases.  —  Another  branch  of  exclusive  Protection 
jurisdiction  is  given  by  sect.  4  of  10  &  11  Vict.  c.  102,  by  "•*•• 
which  the  jurisdiction  under  the  *'  Protection  Acts*'  (5  &  6 
Vict.  c.  116,  and  7  &  8  Vict.  c.  96),  is  transferred  to  the 
coanty  court  in  cases  arising  more  than  twenty  miles  from 
the  General  Post  Office  in  London.  The  decision  of  the 
jadge  in  these  cases  is  final. 

Trb  Bills  of  Exchange  Act,  1855. — By  an  Order  The  Bills  of 
a  Council  of  the  80th  January  1856,  the  provisions  of  the  f  "^f  "g? 
Summary  Procedure  on  Bills  of  Exchange  Act,  1865,  were  ^**'  *°^** 
extended  to  the  county  courts  in  actions  where  the  claim 
does  not  exceed  50/. 

(d)  See  p.  4 
a2 


1  Introduction. 

Introd.        By  sect.  4  of  the  19  &  20  Vict.  c.  108,  this  jurisdiction 
is  protected  where  the  plaintiff  claims  a  sum  not  exceeding 

20/.,  under  the  penalty  of  the  loss  of  costs  if  the  action  be 

brought  in  the  superior  courts. 


Concarrent      CONCURRENT   JURISDICTION. — The  jurisdiction   given 
juriBdic-      by  sect.  58  of  9  &  10  Vict.  c.  95,  is,  by  sect.  128,  rendered 

*®°*  concurrent  with  that  of  the  superior  courts,  where  the  par- 

ties reside  more  than  twenty  miles  from  each  other,  or  where 
the  cause  of  action  does  not  arise  wholly  or  in  some  material 
point  within  the  district  within  which  the  defendant  dwells 
or  carries  on  his  business  at  the  time  of  bringing  the  action, 
or  where  an  officer  of  the  court  is  a  party,  except  in  respect 
of  a  claim  to  goods  taken  in  execution  by  process  of  the 
court.  < 

By  13  &  14  Vict.  c.  61,  s.  1,  a  jurisdiction,  where  the 
amount  of  the  claim  for  debt  or  damages  does  not  exceed 
50  Lf  is  conferred  on  the  county  court,  subject  to  the  excep- 
tions contained  in  the  proviso  of  sect.  58  of  the  9  &  10  Vict. 
c  95.  This  jurisdiction  is,  however,  concurrent  with  that 
of  the  superior  courts^  and  is  subject  to  appeal. 

Replevin.  Replevin. — By  sect.  65  of  19  &  20  Vict.  c.  108,  an 
action  of  replevin  may  be  commenced  in  any  superior  court 
upon  the  replevisor  at  the  time  of  replevying  giving  security 
for  such  an  amount  as  the  registrar  of  the  county  court  may 
deem  sufficient  to  cover  the  sdleged  rent  or  damage,  and  the 
probable  costs  of  the  cause  ;  and  by  sect.  66  the  action  may 
be  commenced  in  the  county  court.  Where  the  suit  is 
commenced  in  a  superior  court,  the  replevisor  must  under- 
take to  prove  that  he  bad  good  ground  for  believing  either 
that  title  was  in  question,  or  that  the  rent  or  damage 
exceeded  20  L  Where  the  action  is  commenced  in  the  county 
court,  the  defendant  may  remove  it  on  giving  security  for 
an  amount  not  exceeding  150/.,  conditioned,  if  the  replevisor 
does  not  discontinue,  or  fail  to  prosecute  the  action,  or 
become  nonsuit  therein,  to  prove  that  he  had  good  ground 
for  believing  that  title  was  in  question,  or  that  the  rent  qr 
damage  exceeded  20  /.  Where  the  rent  or  damage  exceeds 
20/.,  an  appeal  is  allowed. 

Ejectment.  Ejectment. — The  proviso  in  sect  58  of  9  &  10  Vict, 
c.  95,  was  modified  in  certain  cases  of  ejectment  by  sect.  122. 
This  is  now  repealed  by  19  &  20  Vict.  c.  108,  by  sect.  50 
of  which,  landlords,  after  the  expiration  of  the  tenancy,  may 
recover  possession  of  houses,  lands^  or  other  corporeal  here* 
ditaments,  where  neither  the  rent  nor  value  of  the  premises 
shall  have  exceeded  50/.  a  year,  and  no  fine  shall  have  been 
paid ;  and  by  sect.  51a  clatni  for  rent,  or  mesne  profits,  or 
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both,  may  be  added.     By  sect,  52  a  similar  jurisdiction  is   Intbod. 
given  in  cases  where  half  a  year's  rent  is  in  arrear,  and  no 
sufficient  distress  can  be  had.     In  both  cases  there  is  an 
appeal  where  the  valne  or  the  rent  exceeds  201. 

Customs By  sect,  263  of  16  k  17  Vict.  c.  107  (The  Customs. 

Costoms  Act),  the  Crown  may  sue  in  the  county  court  for 
duties  or  penalties  not  exceeding  100/.  The  decision  of  the 
judge  is  final.  By  sect.  318,  an  action  may  be  brought 
against  custom-house  officers  for  the  illegal  seizure  of  any 
boat,  vessel,  or  g^oods,  where  the  damages  claimed  do  not 
exceed  the  amount  to  which  the  jurisdiction  of  the  court  is 
limited ;  and  sect.  319  provides  that  the  case  shall  not  be 
tried  by  a  jury,  except  by  consent  of  both  parties,  and  that 
the  decision  of  the  judge  shall  be  subject  to  appeal. 

Jurisdiction  bt  Consent. — Under  the  provision  of  Jorisdic- 
sect.  23  of  19  &  20  Vict,  c  lOS*  the  parties  may  by  consent  tionbyeon. 
confer  a  jurisdiction  on  the  county  court  in  any  action  not  *^^' 
being  an  action  for  criminal  conversation. 

By  sect.  25,  if  in  any  action  title  incidentally  comes  in 
question,  the  judge  may  decide  the  immediate  claim  if  both 
parties  at  the  hearing  consent  in  writing ;  but  the  judgment 
of  the  court  is  not  evidence  of  title  between  the  parties  in 
any  other  proceeding. 

By  sect.  68  the  decision  of  the  judge  in  these  actions  is 
subject  to  appeal  on  the  same  grounds  as  in  causes  where 
the  sum  claimed  exceeds  20/. 

Arrbstino  Ships. — By  the  527th  section  of  17  &  18  Arretting 
Vict.  c.  104  (The  Merchant  Shipping  Act),  in  the  event  of  "^>P*- 
an  injury  having  been  done  by  a  foreign  vessel  to  any  pro« 
perty  belonging  to  her  Majesty,  or  to  any  of  her  subjects, 
in  any  part  oi  the  world,  it  is  competent  for  the  judge  of 
the  county  court,  in  certain  cases,  on  a  summary  application 
of  any  person,  to  direct  the  vessel  to  be  detained  until  satis- 
faction is  made  for  the  alleged  wrong,  or  security  is  given 
to  abide  the  event  of  a  legal  proceeding  in  respect  of  it. 

Nuisances.— By  sect  19  of  18  &  19  Vict  c.  121  (The  Nuisances. 
Nuisances  Removal  Act),  all  reasonable  costs  and  expenses 
incurred  in  making  a  complaint,  or  giving  notice,  or  in 
obtaining  an  order  of  justices,  or  in  carrying  the  order  into 
effect  under  that  act,  are  to  be  deemed  to  be  money  paid  for 
the  use  and  at  the  request  of  the  person  on  whom  the  order 
is  made,  and  may  be  recovered  in  any  county  court. 


Mbtropolitan  Building  Act. — Within  the  limits  of  MetropoU- 

rthc 

Ad 


the  metropolis,  as  defined  by  the  18  &  19  Vict.  c.  122,  any  J"  ^^if^- 
'^  \  o  ^  Ing  Act. 
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Introd.  award  of  sarveyors  under  the  Metropolitan  Building  Act, 
•  1855y  may  be  appealed  from  to  the  county  court.  If,  how- 
ever, the  appellant  proves  that  the  matter  involves  the  pay- 
ment of  a  sum  exceeding  50/.,  the  proceedings  must  be 
stayed  (e).  The  court  may  also,  in  case  of  dispute  as  to 
the  amount  of  security  to  be  given  to  an  adjoining  owner  by 
the  building  owner,  settle  the  amount  (/).  It  may  also 
give  consent  to  anything  being  done  by  any  owner  in  pur- 
suance of  the  act,  or  do  or  cause  such  thing  to  be  done,  if 
there  is  no  owner  capable  of  consenting  or  of  doing  the  act, 
or  no  person  empowered  thereto,  or  if  the  owner  cannot  be 
found  (a).  The  decision  of  the  court  is  subject  to  appeal 
where  the  value  of  the  matter  in  difference  exceeds  50/.  (A). 

Equitable        EQUITABLE  JURISDICTION. — The  equitable  jurisdiction 
jurisdic-      ^f  ^jj^  county  court  is  concurrent,  except  in  the  cases  of 

friendly  societies,  protection,  and  insolvency,  in  the  two 

latter  of  which  it  is  merely  incidental. 

Partner-  PARTNERSHIP;    DISTRIBUTIVE    ShARE;    LeGACY. — 

ship;  dU-    By  sect;  65  of  9  &  10  Vict  c.  95,  the  jurisdiction  is  ex- 

tributive     tended  to  the  recovery  of  a  demand  not  exceeding  20/.  (now 

JS^'  *•'  by  the  13  &  14  Vict.  c.61,  50/.),  "which  is  the  whole  or 

«  part  of  the  unliquidated  balance  of  a  partnership  account, 

*'  or  the  amount  or  part  of  the  amount  of  a  distributive 

"  share  under  an  intestacy,  or  of  any  legacy  under  a  will.*' 

Ifriendly         Friendly  Societies.— By  sect.  40  of  18  &  19  Vict. 

societies,  c.  63,  where  the  rules  of  a  society  directed  disputes  to  be 
referred  to  justices,  they  were  to  be  decided  by  the  county 
court ;  but  by  sect.  5  of  21  &  22  Vict.  c.  101,  this  provision 
is  repealed,  and  the  power  to  decide  these  disputes  is  given 
to  a  single  justice  of  the  peace. 

By  sect.  41  of  the  first  of  these  acts,  applications  for  the 
removal  of  a  trustee,  or  for  any  relief,  order,  or  direction,  or 
for  the  settlement  of  disputes  in  certain  cases,  or  to  enforce 
the  decision  of  any  arbitrator,  or  to  determine  disputes  if  no 
arbitrator  has  been  appointed,  or  if  no  decision  is  made 
within  forty  days  after  application,  are  to  be  made  to  the 
county  court  in  the  district  of  which  the  usual  or  principal 
place  of  business  of  the  society  is  situate,  and  the  court 
may  give  the  same  relief  as  the  Court  of  Chancery.    The 
decision  of  the  court  is  not  subject  to  any  appeal. 

By  sect.  42,  the  order  of  the  court,  i£  for  the  payment 
of  money,  may  be  enforced  as  any  other  order ;  but  where 
the  order  is  for  the  doing  of  some  other  act,  the  judge  may 

(e)  18  Bt  19  Vict  e.  122,  s.  85.  (/)  lb.  s.  87. 

(g)  lb.  s.  96.  See  as  to  forms  of  proceedings,  ss.  100, 1 01 .  (A)  lb.  s.  102. 
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order  the  party  neglecting  or  refusing  to  do  the  aet  to  pay   Intaod. 
a  sum  of  money,  which  sum  may  be  recovered  as  above. 

By  sect.  13,  on  the  dissolution  of  a  society  any  member 
who  may  be  dissatisfied  with  the  provision  made  for  the 
satisfaction  of  his  claim  may  apply  to  the  judge  of  a  county 
court,  who  may  make  such  order  thereon  as  is  provided  by 
sects.  41  and  42, 

Industrial  and  Providcnt  Societies. — The  above  lodostrial 
provisions,  applicable  to  friendly  societies,  are  extended  by  *»<*?">▼!- 
18  &  19  Vici.  c.  63,  s.  48,   to  industrial  and   provident  ij^^ 
societies  constituted  under  the  15  &  16  Vict.  c31. 

Charitable  Trusts^ — By  the  16  &  17  Vict,  c  137  Charitable 
(The  Charitable  Trusts  Act,  1853),  s.  32,  where  the  gross  trnsti. 
annual  income  of  a  charity  does  not  exceed  30 1^  and  where 
equitable  relief  is  requir^  the  county  court  has,  subject  to 
certain  conditions,  jurisdiction  to  entertain  the  application, 
and  to  **  give  such  relief,  and  make  such  orders  and  direc- 
'*  tions  in  relation  to  the  matter  of  such  application  as  now 
^  might  be  made  or  given  by  the  Court  of  Chancery,  or  by 
^  the  Lord  Chancellor,  entrusted  with  the  care  and  com* 
**  mitment  of  the  custody  of  lunatics,  in  a  suit  regularly 
**  instituted,  or  upon  petition,  as  the  case  may  require. ' 
It  is  provided,  however,  by  s.  41,  that  the  county  court  shall 
not  have  jurisdiction  to  determine  title  either  at  law  or  in 
equity,  or  to  determine  any  question  as  to  the  existence  or 
extent  of  any  charge  or  trust  By  sect.  39  an  appeal  is 
given  in  certain  cases.  It  may  be  observed,  that  although 
the  jurisdiction  under  this  act  extends  only  to  charities,  the 
annual  income  whereof  does  not  exceed  30/. — yet  should 
the  amount  with  which  a  defaulting  trustee  is  chargeable 
exceed  the  sum  of  50  /. — there  is  no  provision  in  the  statute 
which  excludes  the  jurisdiction  of  the  county  court  in  such 
a  case. 

Succession  Duties. — By  sect.  50  of  the  16  &  17  Vict.  Sieceisicm 
c  51  (Succession  Duty  Act),  any  accountable  party  dis-  dutiea* 
satisfied  with  the  assessment  of  the  commissioners  may,  on 
complying  with  certain  conditions,  if  the  sum  in  dispute 
does  not  exceed  50  /.,  appeal  to  the  county  court.  The 
decision  is  finaL  It  would  seem  from  the  language  of 
sect.  50  that,  although  the  assessment  exceeds  50  /.,  it  may 
become  the  subject  of  inquiry  in  the  county  court,  if  the 
party  dissatisfied  contends  that  it  should  be  reduced  by  a 
sum  not  exceeding  50  /« 

• 

LiTERART  Institutions. — By  the  Literary  and  Scien-  Literary  in- 
tific  Institutions  Act,  1854,  in  case  of  any  institution  within  atitationa. 
*he  act  being  desirous  of  dissolving,  and  any  dispute  arising 
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B  Ifdroductian^ 

IxrmoD.    amoDg  the  foveming  body  or  the  members  of  the  insti- 
'  "  tution,   the  adjustment  of  its  afiairs  are  to  be  referred  to 

the  count  J  court  of  the  district  in  which  the  principal 
building  of  the  institution  is  situate.  The  cooit  maj  make 
such  order  as  is  requisite,  or  if  neoessarr,  direct  that  pro- 
ceedings shall  be  taken  in  the  Court  of  Chancerr.  The 
judge  is  also  to  determine  to  what  institution  any  surplus 
funds  should  be  g^ven  which  may  remain  after  dissolution, 
if  the  members  haTe  not  of  themseWes  determined  the 
institution  to  which  they  are  to  be  given. 

Anxiliaiy         AUXILIARY  JuRiSDiCTioVd — llie  anxfliaiy  jorisdiction 
j.iri4dic'      ^  the  court  is  both  legal  and  equitable. 

1j,,f^^\\nwvk'  Legal  Jurisdiction  —  Abscoxdihg  Debtors. — By 
^irtion^  the  14  h  15  Vict,  c  52,  power  is  given  to  the  judge  of  a 
Absrond.  county  Court  to  issue  his  warrant  for  the  apprehension  of 
ing  debtors,  persons  sworn  to  be  mdebted  to  the  amount  of  20/.  or 
upwards,  and  who  are  about  to  quit  England.  This  power 
is  auxiliary  to  actions  in  the  superior  courts. 

K<»femiees         REFERENCES    FROM    SUPERIOR  CoURTS. — By  SectS.  3 

Irom  sape-  and  6  of  the  Common  Law  Procedure  Act,  1854,  17  &  18 

j\'jt  conns.  Vict,  c  125,  a  power  was  given  to  the  superior  court  to  refer 

cases,  which  consisted  wholly  or  in  part  of  matter  of  mere 

account,  to  a  county  court  (f)«    By  21  &  22  VicL  c  74, 

s.  5»  this  is  repealed. 

Commit*  CoMMITMEKT  OH  JUDGMENTS  OF  SuFBRIOR  COURTB.— 

menton  By  10  &  11  Vict  c  102,  the  power  given  by  the  8  &  9 
jodgmento  y'ld.  c.  127,  to  the  Commissioners  of  Bankrupts  to  commit 
coftrvT^  a  party  to  prison  brought  before  them  by  summons  on  a 
judgment  of  a  superior  court,  where  such  debt  bad  been 
contracted  by  fraud,  or  in  certain  other  ways,  was  trans* 
ferred  to  the  Insolvent  Court,  and  in  places  twenty  miles 
beyond  London  to  the  county  courts. 

Kqokabte  EQUITABLE  JURISDICTION — ChANCERY^ — By   sect.   22 

jorisdic  of  the  9  &  10  Vict.  c.  95,  the  judge  may  be  required  to  per- 
tion—  form  all  such  duties  relating  to  causes  or  matters  depend- 
Chaooeiy.  j^j^  j^  chancery,  or  any  judge  thereof,  or  before  the  Chan- 
cellor in  the  exercise  of  any  authority  belonging  to  him, 
necessary  or  proper  to  be  done  in  the  respective  districts, 
as  the  Chancellor  from  time  to  time  by  a  general  order 
directs  (j)* 

Joint  Stock  JoiNT  Stock  COMPANIES  AcT,  1856.»By  sect.  20  of 
Companies  the  12  &  13  Vict,  c  108  (an  Act  amending  the  Joint  Stock 
Act,  1856.   Companies  Winding-up  Act,  U  &  12  Vict,  c  45),  judges 

m  Soe  Cummitu  ▼.  Birkeit,  3  H.  &  N.  156. 
(J)  No  order  has  ever  been  made  under  this  section. 
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of  coanty  courts  Bitting  at  places  more  than  twenty  miles    Intbod. 
from  the  General  Post  Office  are  appointed  commissioners 
to  act  under  the  powers  of  that  and  the  previous  act,  and 
the  Master  may  refer  to  them  the  whole  or  any  part  of  the 
examination  of  any  witnesses  (k). 

By  sect.  101  of  that  Act,  and  also  hy  the  19  and  20 
Vict,  c  47y  s.  lOly  the  judges  of  thecounlr  courts  who  sit  . 
at  places  more  than  twenty  miles  from  the  General  Post 
Office  are  commissioners  to  take  evidence  in  winding-up 
cases.  For  this  purpose  the  judge  is  invested  with  the 
same  powers  which  the  Court  of  Chancery  possesses  of 
summoning  and  examining  witnesses,  and  of  requiring  the 
production  or  delivery  of  documents. 

Insolvency. — The  jurisdiction  of  insolvency,  under  the  Insolveocj. 
1  &  2  Vict.  c.  110,  is  hy  the  10  &  11  Vict,  c  102,  s.  10, 
vested  in  the  county  court  where  the  insolvent  is  in  custody 
in  any  gaol  more  than  twenty  miles  from  the  General  Post 
Office.  The  Insolvent  Court  in  London,  to  which  the 
petition  of  the  insolvent  is  presented  in  these  cases,  refers 
the  hearing  to  the  county  court. 

Probate  and  Letters  op  Administration.  —  By  Probate 
sect.  10  of  21  &  22  Vict,  c  95  (/),  the  contentious  juris-  «nd  1«- 
dietion  of  the  Court  of  Probate,  established  by  20  &  21  ^"j^. 
Vict.  c.  77,  is  given  to  the  county  courts,  where  it  appears  »tration. 
on  affidavit  to  the  satisfaction  of  one  of  the  registrars  of 
the  principal  registry  that  the  testator  or  intestate  had  at 
the  time  of  his  death  his  fixed  place  of  abode  in  one  of  the 
districts  mentioned  in  Schedule  A.  of  the  Court  of  Probate 
Act ;  and  that  the  personal  estate  in  respect  of  which  the 
probate  or  letters  of  administration  is  sought  is  under  the 
value  of  200  /.  and  that  the  deceased  was  not  seised  or 
entitled  to  any  real  estate,  or,  if  so,  that  its  value  is  under 
300^ 

Copyright  of  Designs. — By  sect.  8  of  21  &  22  Vict.  Copyright 
c.  70,  the  proprietor  of  copyright  in  any  design  under  **  The  **^  dciigM. 
Copyright  of  Designs  Act,   1852,*'  or  this  act,  may  take 
proceedings  in  the  county  court  of  the  district  within  which 
the  piracy  has  been  committed  for  the  recovery  of  damages 
sustained  by  reason  of  the  piracy. 

Process. — The  process  of  the  county  court  is  hy  plaint  Process, 
and  summons ;  and  where  no  jury  is  required  by  either 

(k)  This  act  is  now  repealed,  (/)  This  jurisdiction  wai  first 

eioept  u  to  banking  and  insor-  given  hj  20  &  21  Vict.  c.  77,  §.  54, 

ance  oompanies,  by  19  &  20  Vict,  now  repealed  by  21  &  22  Vict. 

c  47.  c.  95,  s.  11. 
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Introd.    party,  the  duty  of  deciding  questions  both  of  fact  and  law  is 

vested  in  the  jadge  alone,  no  suitors  being  summoned  as  in 

the  old  court  (m).  In  cases,  however,  in  which  the  amount 
claimed  exceeds  52.,  either  party  may  require  a  jury  to  be 
summoned  to  try  the  action.  The  proceedings  at  the  trial 
now  substantially  vary  from  those  adopted  in  the  courts  of 
Westminster,  in  one  material  exception  only,  namely,  that 
where  there  is  a  judgment  for  the  plaintiff  for  a  sum  not  ex- 
ceeding 20/.,  the  judge  has  the  power  of  ordering  that  the 
debt  or  damages  recovered  shall  be  paid  by  instalments. 
In  all  other  cases  he  must  order  the  claim  to  be  paid 
forthwith,  or  within  fourteen  clear  days,  unless  the  plaintiff 
consents  to  receive  it  by  instalments. 

No  judgment  or  order  of  a  county  court,  nor  any  matter 
pending  therein,  can  be  removed,  except  by  certiorari  (it). 
By  Id  &  14  Vict.  c.  61,  a  power  of  appeal  is,  however, 
given  where  plaints  are  brought  for  causes  of  action 
which,  but  for  that  statute,  the  courts  could  not  have  enter- 
tained; section  14  of  that  act  providing  that  if  either 
party  in  such  a  cause  is  dissatisfied  with  the  determination, 
or  direction  of  the  court  in  point  of  law,  or  upon  the  admis- 
sion or  rejection  of  evidence,  he  may  appeal  to  any  of  the 
superior  courts  of  common  law,  two  of  the  puisne  judges 
of  which  court  may  decide  the  point  disputed.  The  appeal 
is  in  the  form  of  a  case  agreed  on  by  the  parties,  and  if  they 
cannot  agree,  it  is  settled  by  the  judge  of  the  county  court 
who  heard  the  plaint. 

It  was  at  one  time  doubted  whether  a  writ  of  trial  under 
the  d  &  4  Will.  4,  c.  42,  s.  17,  could  be  directed  to  the 
judge  of  a  county  court.  The  Court  of  Exchequer  Cham- 
ber has,  however,  held  that  a  writ  of  trial  cannot  be 
directed  to  the  judge  of  a  county  court ;  inasmuch  as, 
although  the  county  court  is  a  court  of  record,  still,  being 
one  which  does  not  proceed  according  to  the  rules  and 
practice  of  the  common  law,  it  does  not  come  within  the 
provisions  of  that  act  (o). 


(m)  9  &  10  ^ct.  c.  95,  s.  69. 

(n)  9  &  10  Vict.  c.  95,  i.  90. 
A  material  alteratioOt  with  respect 
to  the  removal  of  pkdnts,  was 
effected  by  making  the  county 
court  a  court  of  record ;  namely, 
that  all  plaints  which  can  be  re- 
moved into  a  superior  court,  must 
now  be  moved  by  a  writ  of  eer- 
tiorari ;  whereas  when  there  was 
no  record  of  the  proceedings  in 
the  inferior  court,  the  proper  writ 


was,  as  has  been  mentioned,  a  n. 
/a,  lo.  The  other  effects  conse- 
quent upon  its  being  made  a  court 
of  record  need  not  be  mentioned ; 
since  all  proceedings,  except  this, 
have  been  specially  provided  for 
by  the  act. 

(o)  Breefe  v.  Owens,  6  Ezr. 
916;  2  L.,  M.  &  P.  346;  20 
L.  J.  Exr.  359.  S.  C.  6  Exr. 
413.  2  L.,  M.  &  P.  380;  15 
Jur.  431. 
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DigtricU?^ — By  9  &  10  Vict.  c.  95,  sect.  2,  power  is  Districts, 
given  to  the  Queen,  with  the  advice  of  her  Privy  Council, 
from  time  to  time  to  order  that  the  act  shall  be  put  in 
force  in  such  counties  as  to  her  Majesty  may  seem  fit ;  and 
also  to  divide  the  whole  or  part  of  any  county,  &c.  into 
districts,  and  to  order  that  the  county  court  shall  be 
holden  in  each  of  such  districts,  and  from  time  to  time  to 
alter  them,  and  to  order  that  the  number  of  districts  shall  be 
increased,  until  the  whole  of  the  county  is  within  the  provi- 
sions of  the  act,  and  to  alter  the  place  of  holding  the  court,  or 
to  order  that  the  holding  of  it  be  discontinued,  or  to  consoli- 
date any  two  or  more  districts,  and  to  declare  by  what  name 
and  in  what  towns  and  places  the  courts  shall  be  holden  in 
each  district ;  and  if  it  appear  that  any  part  of  any  county, 
&c.  may  conveniently  be  declared  within  the  jurisdiction  of 
the  county  court  of  an  adjoining  county,  to  order  that  such 
part  shall  be  taken  to  be  within  the  jurisdiction  of  the 
county  court  for  such  adjoining  county  in  and  for  such 
district,  in  like  manner  as  if  it  were  part  of  such  adjoining 
county  (a). 

(a)  9&10yict.c.95,  S.2. 
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12  .       Districts* 

Part  i.        By  Orders  in  Council  of  the  9th  March  1847,  the  whole 

' of  England,  with  the  exception  of  the  city  of  London,  was 

divided  into  491  districts,  and  by  subsequent  orders  various 
alterations  have  from  time  to  time  been  made,  and  addi- 
'tional  courts  established  (6). 

The  council  of  any  city  or  borough,  or  a  majority  of  the 
ratepayers  of  any  parish  within  the  limits  of  which  a  local 
court,  not  being  a  county  court,  is  established,  or  into  the 
limits  of  which  city,  borough,  or  parish  the  jurisdiction  of 
such  local  court  extends,  desirous  of  excluding  the  jurisdic- 
tion of  such  court,  in  causes  whereof  the  county  court  has 
cognizance,  may  petition  the  Queen  in  Council  for  such 
purpose,  and  if  notice  of  such  petition  has  been  publicly 
advertised  in  the  city,  borough,  or  parish,  and  in  some 
public  newspaper  circulating  therein,  the  Queen  may  by 
(^)rder  in  Council  declare  the  exclusion  of  the  jurisdiction  of 
the  local  court  throughout  the  whole  or  any  part  of  the  dis- 
trict of  the  county  court ;  unless  a  petition  against  declaring 
such  exclusion  is  presented,  or  a  caveat  is  entered  at  the 
Council  Office.  If  a  counter  petition  is  so  presented,  or  any 
caveat  is  entered,  then  the  Queen  may  refer  the  petitions^  to 
the  Judicial  Committee  of  the  Privy  Council,  and  on  their 
report  make  such  Order  in  Council  as  she  is  advised  (c). 

(6)  Iq  the  original  division  of  :  rulet  supplied  by  the  Tnuwrj  to 

the  ooan try  the  districts  of  the  su-  the  different  courts.    As,  there- 

perintendent  registrars  of  births,  fore,  e? ery  information  as  to  the 

&c.,  were  txken  as  the  basis  upon  parishes    and    places    comprised 

which  to  form  the  districts  of  the  within  the  sevenil  distiicts,  can  be 

courts.    In  many  cases,  however,  obtained  at  the  registrar's  office, 

two  or  more  registrars'  districts  the  orders  which  do  not  afford 

were  comprised  in  the  district  of  that  information  have  not  been 

one  court,  and  in  others  a  regis-  attached  to  this  work.    A  revised 

trar's  district  was  divided  between  edition  of  the  index,  taking  in  the 

two  or  more  courts.    The  dis-  eitensive  alterations  made  by  the 

tricts  are  described  in  the  Order  Order  in   Council  of  the   13th 

in  Council  by  the  name  of  the  Nofember  1858,  has  been  lately 

registrar's  district,  and  this  de-  issued  to  the  registrars,  and  can 

scription,  though  convenient  for  be  purchased  by  the  public  of  the 

aome  purposes,  gave  no  informs-  Queen's  printer. 


Cion  to  those  who  were  not 

quainted  wiih  such  districts  and  (c)  15  Ac  16  Vict.  c.  54,  s.  7. 

of  the  parishes  comprised  therein.  In  1853,  the  town  council  of  Bir- 

For  the  convenience  of  persons  mingham,  after  much  opposition, 

resident  in  one  part  of  the  king-  obtained    the    exclusion  of   the 

dom  deeiroos  of  suing  another  mayor's  court  in  that   borough 

resident  in  some  other  part,  an  from  cognizance  of  all  matters 

alphabetical  index,  showing  the  that  could  be  heard  in  the  county 

name  of  every  parish,  township,  court,  the  petition  and  a  counter 

or  place  in  the  kingdom,  and  the  petition  having  been  argued  for 

court  in  the  district  of  which  it  is  and  against  before  the  Judicial 

situate,  has.  since  1851,  been  at-  (^mmittee  during  two  days.    See 

tached  to  the  folio  edition  of  the  order  in  Gazette  of  3  Jan.  1854« 
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Court'hou9e$.]'-Bj  stat.  9  &  10  VicL  c  95,  8.  53,  as    Chap  i. 
soon  as  a  court  was  established  under  that  act,  all  real 


estates  and  effects  vested  in  or  belonging  to  the  commis«  ^vt- 
sioners,  clerks,  or  other  officers  of  any  of  the  courts  men-   ^^^"^ 
tioned  in  Schedules  (A.)  and  (B.)  of  the  act,  which  were  Existing 
holden  in  trust  for  the  purposes  of  the  court,  vested  in  the  ooiuti. 
treasurer  of  the  county  court,  in  trust  for  the  purposes  of 
the  act.     In  districts  where  a  court*house  and  offices  have 
not  been  provided,  or  are  insufficient,  the  treasurer,  with  Tressnreri 
the  approval  of  one  of  the  Principal  Secretaries  of  Sute,  toproYide. 
may  build,  purchase,  hire,  or  otherwise  provide  messuages, 
with  all  necessary  appurtenances,  for  holding  the  court  and 
offices;    or,  instead  of  providing  separate  buildings,  may 
contract  for  the  occupation  of  any  county  or  town  hall  or 
other  building,  or  so  much  thereof  as  is  needed ;  and  all 
real  and  personal  estates  and  effects  belonging  to  the  court 
vest  in  the  treasurer  for  the  time  being,  and  in  his  succes- 
sors, in  trust  for  the  purposes  of  the  act  (cT).     The  provir 
sions  of  the  Lands  Clauses  Consolidation  Act,  1845  (0), 
apply  to  such  purchase,  except  such  as  relate  to  the  pur« 
chase  and  taking  of  lands  otherwise  than  by  agreement ; 
and  the  treasurer,  acting  with  the  approval  of  one  of  the 
Principal  Secretaries  of  State,  is  deemed  the  promoter  of  the 
imdertaking  for  which  such  lands  are  required  (/*}. 

The  treasurer,  for  the  purpose  of  defiraying  Uie  expenses 
of  building,  purchasing,  or  providing  messuages  and  lands 
for  court-houses,  was  empowered  to  borrow  money,  at  the  rate 
of  interest  allowed  by  the  Commissioners  of  the  Treasury, 
and  enter  into  necessary  securities  for  that  purpose,  which 
were  binding  on  him  and  his  successors  in  office,  for  repay- 
ment outof  the  general  fiind  ;  he  was  to  enter  in  a  book 
belonging  to  the  court,  kept  by  him  for  the  purpose,  the 
names  of  the  persons  by  whom  money  was  advanced,  in 
the  order  in  which  it  was  advanced,  and  the  debts  were  to 
be  paid  in  the  order  of  entry  {g). 

By  sect  85  of  19  &  20  Vict.  c.  108,  these  expenses 
are  now  to  be  paid  out  of  monies  to  be  provided  by 
Parliament, 

A  building  which  is  leased  by  a  treasurer  of  a  county 
court  for  the  purposes  of  the  court  is  not  rateable  to  the 
relief  of  the  poor ;  since  there  is  no  beneficial  occupier  of  it, 
nor  are  any  profits  derived  from  its  occupation  (A). 

By  sect.  il4  of  13  &  14  Vict.  c.  61,  a  greater  facility  in  Town-halls 

obtaining  court-houses  is  afforded  by  a  provision,  that  in  ^^  public 

baildinga. 

((i)  9  &  10  Vict.  c.  95,  s.  48.  (g)  lb.  b.  51 ;   but  see  19  & 

(.)8&9Vict.c.l8.  ^^,Tfi!:Tn!!'^^'     /»r 

^  '  (k)  Reg,  ▼.  (her$§erto/Man' 

(/}  9  &  10  Vict  e.  95,  s.  50.       ehtiter,  18  Jar.  267. 
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General  Fund — Sittings  of  the  Courts. 


Pakt  I.    every  town  or  place  where  a  county  court  is  holden,  and  no 

'court  has   been  already  erected  or  hired,  the  town-hall, 

court-housey  or  other  public  building  belonging  to  the 
county,  city,  borough,  or  town  may  be  used  for  the  pur- 
poses of  holding  the  courts,  without  any  charge  except 
for  lighting,  warming,  and  cleaning,  and  other  expenses 
necessarily  incidental  to  the  use  of  the  said  building  for 
the  purposes  of  the  courts;  an  arrangement  must,  how- 
ever, be  made,  so  that  the  sittings  of  the  courts  shall  not 
interfere  with  the  business  of  the  county,  &c.  usually 
transacted  in  the  building  used,  or  with  any  purposes  for 
which  it  may  be  used  by  virtue  of  any  local  act  (t). 

By  sect.  15  of  18  &  19  \^ct.  c.  126,  petty  sessions  may 
be  held  in  any  county  court-house  vdthout  charge. 


General 
fand. 


Sittings  of 
theoonrts. 


General  Fund^  —  This  was  a  fund  which,  under 
9  &  10  Vict  c  95,  8.  52  (now  repealed),  was  raised  for  the 
purposes  of  providing  court-houses,  and  defraying  all  other 
expenses  of  the  courts  (K).  As  all  sums  of  money  paid  into 
court  to  the  use  of  the  suitors  which  shall  remain  un- 
claimed for  six  years  (the  time  during  which  the  person 
entitled  is  an  infant,  feme  covert,  of  unsound  mind,  or  be- 
yond the  seas,  not  being  taken  into  account),  and  the  monies 
arising  from  penalties,  forfeitures,  and  fines,  when  paid  and 
levied,  if  not  otherwise  appropriated  by  the  act,  are  appli- 
cable to  and  must  be  carried  to  the  account  of  the  general 
fund,  this  fund  still  exists  for  their  receipt  (/). 


Sittings  of  the  Coifre^.]— The  9  Ke  10  \^ict.  c.  95, 
8.  56,  provides  that  the  court  shall  be  holden  within  each  dis- 
trict at  such  times  as  the  judge  appoints,  provided  it  is  holden 
once  at  least  in  every  calendar  month,  or  at  such  other 
interval  as  the  Secretary  of  State  may  appoint  (m) ;  and 
that  notice  of  the  days  appointed  for  holding  courts,  or  of 
any  change  in  such  days,  shall  be  put  up  in  some  conspicuous 
place  in  the  court-house,  and  in  the  office  of  the  clerk  of 
the  court.  In  addition  to  this,  in  order  that  the  suitors 
may  know,  a  convenient  time  beforehand,  when  the  courts 


(0  13  &  14  Vict.  e.  61,  s.  24. 

{k)  By  a  tax  of  1«.  in  the  pound 
on  aU  claimi  for  sums  exceeding 
40  «.,  .and  a  fixed  sum  of  6  <f.  on 
daims  for  sums  above  20 «.  and 
not  exceeding  40  «.  It  was  sub- 
sequently lowered  to  8  <f .  in  the 
pound  on  claims  for  sums  aboye 
40  9,  and  not  exceeding  20  /. ;  and 
for  daimi  for  more  tiian  20  /.  it 
was  taken  as  upon  20/.  only. 


These  expeoies,  for  which  this 
tax  was  levied,  are  now  paid  out 
of  a  grant  of  Parliament. 

(/)  9  &  10  Vict.  c.  95,  ss.  112 
&  133. 

(m)  By  orders  of  the  Secretary 
of  State,  many  of  the  smaller 
courts  in  the  agricultural  diitricts 
are  held  less  frequently  than 
monthly. 


SittingM  of  the  Courts,  15 

will  be  koldeD,  the  ndes  of  prac^oe  require  the  judges   Cbav.  i. 

to  appoint  the  days  and  hours  for  holding  each  of  their 

courts.  A  notice  of  such  appointments  must,  three  ca^Appoint- 
lendar  months  before  the  holding  of  such  courts,  be  forth-  ™^^  ^* 
with  affixed  in  some  conspicuous  place  in  the  court*house 
and  in  the  office  of  the  registrar.  Whenever  any  day  or 
hour  so  appointed  is  altered,  notice  of  the  alteration  and  of 
the  time  when  it  will  take  effect  must  be  affixed  in  the 
same  way.  Tlie  judge  may,  however,  from  time  to  time, 
hold  additional  and  adjourned  courts  (n). 

Where  a  court  cannot  be  held  by  reason  of  the  death 
or  unavoidable  absence  of  the  judge,  the  court  is  to 
be  adjourned  by  the  registrar,  or  in  his  absence  by  the 
high  bailiff,  and  an  entry  thereof  is  to  be  made  on  the 
minutes  (o}» 

No  two  courts  may  be  held  before  the  same  judge  on  the 
same  day,  unless  by  consent  of  the  Lord  Chancellor,  but 
an  adjourned  court  may  be  held  on  the  same  day  with 
another  court  (p). 

(ii)Riile2.        (o)  19  & 20 Viet  e.  108, 1. 7.  (;»)  Ruled. 
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CHAPTER  II. 


JUDGEy  OFFICERS,  COUNSEL,  AND  ATTORNEYS, 


JUDGB,  16  : 

Appoinimait  and  Removal, 

For  what  DistricU^ 

Duties, 

Deputy, 

Salary  and  Pennon. 

Liability, 

Treasubbr,  19 : 
Appomtment  and  Removal, 
Duties. 
Salary, 

Registrar,  20 : 
Appointment  and  RemowU, 
Residence  and  Office, 
Duties, 
Books. 
Deputy, 
Salary, 


High  Bailiff,  23 : 
Appointment  and  RemotxU, 
Bailiffs, 

Duties, 

Fees  or  Salary • 

Liability, 

Gb!(ebal      Rboulations, 
25: 
Office$  not  to  be  conjoined. 
Officers  not  to  act  as  At- 

tomeys. 
Security. 

Extortion  or  Misconduct, 
Protection  of  Officers, 
Actions  against. 

Counsel  and  Attobnbts, 
2U. 


Judge,  ap-  Judge^  Appointment  and  Removal. —  The  necessary 
poiiitment  qualification  of  the  judge  of  a  county  court,  was,  at  the 
*°^  ^  original  establishment  of  the  courts,  that  he  should  be  a 
barrister  of  seven  years'  standing,  or  that  he  should  have 
practised  as  a  barrister  and  special  pleader  for  seven  years, 
or  have  acted  in  the  capacity  of  judge  in  one  of  certain  local 
courts  mentioned  in  the  9  &  10  Vict.  c.  95  (a) :  any  future 
judge  must  be  a  barrister  of  seven  years*  standing,  or  must 
have  practised  as  a  barrister  and  special  pleader  for  seven 
years,  or  have  been  the  county  clerk  of  the  same  county  at 
the  time  of  passing  the  9  &  10  Vict,  c  95  (b).  The  judge 
is  appointed  by  the  Lord  Chancellor,  and  by  Uie  Chancellor 
of  the  Duchy  of  Lancaster,  within  the  limits  of  the  Duchy. 
The  Lord  Chancellor  may  remove  a  judge  from  any  district, 
and  appoint  him  to  any  other  district,  or  appoint  him  to 


(a)  9  &  10  Vict.  c.  95,  s.  9, 


(6)  lb.  8. 16. 


Judge.  17 

additional  districts  (c).     The  Lord  Chancellor,  or  Chan-  Cbap.ii. 

cellor  of  the  Duchy  respectively,  may  remove  a  judge  for 

inability  or  misbehaviour  {dy  He  cannot  sit  as  a  member 
of  Parliament  (e),  nor  can  he  practise  at  the  bar,  or 
as  a  special  pleader,  or  equity  draftsman,  or  be  directly 
or  indirectly  concerned  as  a  conveyancer,  notary  public, 
solicitor,  attorney,  or  proctor,  and  if  an  attorney,  he 
cannot  hold  certain  offices  which,  having  regard  to  the 
present  qualification  of  a  judge,  it  is  not  necessary  to 
enumerate  {/)• 

Where  a  judge,  whose  district  was  within  the  Duchy  of 
Lancaster,  bad  been  removed  from  his  office  by  the  Chan- 
cellor of  that  Duchy  on  the  ground  of  inability,  a  motion 
was  made  in  the  Court  of  Queen's  Bench  for  a  quo  war- 
ranto to  his  successor,  and  affidavits  were  read  to  show 
that  the  Chancellor  had  come  to  an  erroneous  conclusion  ; 
but  upon  it  appearing  that  the  Chancellor,  before  removing 
the  judge,  had  held  an  inquiry  as  to  certain  charges  against 
him,  and  had  heard  counsel  and  witnesses,  both  in  support 
of  such  charges  and  also  for  the  judge,  the  Court  held  that 
they  would  not  inquire  into  the  amount  or  balance  of  the 
evidence  adduced  before  the  Chancellor,  he  having  acted 
legally,  and  given  the  party  accused  a  fair  opportunity  of 
being  heard ;  nor  would  they  grant  a  guo  warranto  for 
the  purpose  of  allowing  the  question  of  fact  to  be  submitted 
to  a  jury.  The  Court  intimated,  however,  that  if  the 
Chancellor  had  removed  the  judge  without  a  proper  in* 
quiry,  or  upon  grounds  other  than  **  inability  or  misbe* 
baviour,"  they  would  have  controlled  his  decision  (g). 

For  tohat  Dufrtc/f.]— A  judge  is  appointed  for  each  dis-  For  what 
trict  ( A),  and  the  Lord  Chancellor  may  appoint  to  any  district  districts, 
two  judges  (t).  After  districts  were  created  by  Order  in 
Council  (k)f  the  Lord  Chancellor  appointed  sixty  judges  to 
the  courts,  and  the  number  of  districts  to  which  they  were 
respectively  appointed  varied  from  one  to  twelve.  In  some 
instances  one  judge  was  appointed  to  hold  the  courts  in 
several  districts.  It  has  been  held  that  this  mode  of  ap* 
pointing  is  legal,  and  further,  that  the  same  person  may,  at 
the  discretion  of  the  Lord  Chancellor,  be  a  judge  of  two 
different  county  courts  (/). 

(e)  21  &  22  Vict.  c.  74,  s.  1.  Under  this  lection  the  coorti  at 

(d)  9  &  10  Vict.  c.  95,  s.  18.  Liverpool,  Ormsldrk,  and  Saint 

(t)  10  &  11  Vict,  c  102,  s.  18.  Helen's  are  presided  over  by  two 

(/)  15  &  16  Vict.  c.  54.8.  16.  judges. 

(ff)EJF parte Bam9ha^,2\  LJ.,  (k)  See  «»/#,  p.  12. 

Q.B..  238.     3.  C.  16  Jur.  684.  (/)  IL  ▼.  Parham,  18  L.  J., 

(A)  9  &  10  Vict.  0.  95,  8.  3.  Q.  B.,  281 ;  S.  C.  13  Jar.  981. 
(0  21  &  22  Vict,  c  74,  8.  2. 
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Judge — Deputy. 


?Kwt  I.        Duties.^ — The  judge  must  hold  the  court  at  each  ap- 

^ pointed  pUu;e  within  his  district*  once  at  least  in  every 

Datin.  calendar  month,  or  at  such  other  interval  as  one  of  the 
Secretaries  of  State  may  order  (m).  He  is  sole  judge  in 
the  court,  and  must  determine  all  questions  hoth  of  fact 
and  law,  unless  a  jury  is  summoned  (n).  If  his  name  be 
inserted  in  any  commission  of  the  peace  for  the  county, 
riding,  or  division  of  the  county  for  which  he  is  appointed 
judge,  he  may  act  as  justice  of  the  peace  for  such  county, 
riding,  or  division,  without  the  qualification  by  estate  re- 
quired by  law  in  the  case  of  others,  if  he  is  not  disqualified 
from  any  other  cause  (o). 

Dq>nty.  Deputy^  — In  case  of  the  illness  or  unavoidable  absence 

of  the  judge,  (the  cause  whereof  must  be  entered  on  the 
minutes  of  the  court,)  he,  or  in  case  of  his  inability,  the 
Lord  Chancellor,  or  the  Chancellor  of  the  Duchy,  as  the  case 
may  be,  may  appoint  a  deputy,  who  b  himself  a  judge  of  a 
county  court,  or  who  has  practised  as  a  barrister  and  special 
pleader  for  at  least  seven  years,  to  act  during  such  illness  or 
absence  (p).  The  judge  may  also,  with  approval  of  the  Lord 
Chancellor,  or  Chancellor  of  the  Duchy,  appoint  a  deputy, 
qualified  as  above,  to  act  for  him  for  any  time  or  times,  not 
exceeding  in  the  whole  two  calendar  months  in  any  conse- 
cutive period  of  twelve  calendar  months.  The  deputy  so 
appointed  has,  during  the  time  for  which  he  is  appointed,  all 
the  powers  and  privileges  of  the  judge  whose  duty  he  per- 
fonns,  except  under  Charitable  Trusts  Act;  and  should 
the  judge  die,  he  is  to  continue  to  act  until  a  successor  is 
appointed,  or  the  Lord  Chancellor  otherwise  orders,  by 
whom  his  remuneration  for  so  acting  is  to  be  settled  (^). 
No  deputy  judge,  while  he  is  acting  as  deputy  (except  it 
be  in  the  Westminster  County  Court  of  Middlesex),  may 
practise  as  a  barrister  in  any  court  within  the  district  for 
which  he  acts,  or  is  entitled  to  act»  as  deputy  (r). 

Saliry.  Salary,'] — The  salary  of  the  judge  of  a  county  court  is 

fixed  at  ly'lOQL  a  year,  by  sect.  81  of  19  &  20  Vict,  c  108, 
with  the  exception  of  those  judges,  mentioned  in  Sche- 
dule (C),  whose  salaries  had  been  fixed  under  the  pro- 
visions of  sect  15  of  15  k.  16  Vict.  c.  54. 

PensioD.  Pension.'] — The    Lord    Chancellor    may,  on  petition, 

recommend  to  the  Commissioners  of  the  Treasury  that  a 


(m)  9  &  10  Vict,  c  95,  s.  56. 

(n)  lb.  s.  69. 

(o)  lb.  1.  21. 

(p)  9  &  10  Vict.  c.  95,  8.  20, 


u  amended  bj  19  &  20  Vict,  c 
108,  8.  6. 

(9)  19  &  20  Vict  c  108, 8. 11. 

(r)  13&14  Vict.  0.61,8.3. 


Treasurer.  19 

pennon,  nol  exceeding  two-thirds  of  the  yearly  salary,  shall  Cbap.  ii. 
be  paid  to  any  judge  who,  he  is  satisfied,  is  afflicted  with  a 
permanent  infirmity  disabling  him  from  the  due  execution  of 
his  office,  and  who  is  desirous  of  resigning  (s). 

liability,] — A  judge  is  not  answerable  in  an  action  for  LUbility. 
an  erroneous  judgment,  unless  he  directs  an  act  to  be  done 
when  he  has  no  jurisdiction;  in  which  case  he  would  be 
liable  in  trespass  (t).  Nor  will  the  Court  of  Queen's 
Bench  grant  a  criminal  information  against  the  judge  of  a 
county  court  who  acts  with  irr^^larity,  unless  a  corrupt 
motiye  is  attributable  to  him  (u). 

Treasurer.] — The  treasurer  is  appointed  by  the  Com- Tiressaier. 
missioners  of  the  Treasury,   and  is   removable  at  their 
pleasure  (v).     No  special  qualification  is  necessary.     The 
number  of  these  officers  is  23,  to  each  of  whom  a  certain 
number  of  districts  is  assigned* 

Ihiiies.^ — T^^  duties  of  the  treasurer  consist  in  auditing  Duties, 
half-yearly,  quarterly,  or  oftener  if  necessary,  the  accounts 
of  the  registrar  of  the  court  connected  with  the  ordinary 
duties  of  his  office  (le;),  as  well  as  those  incident  to  the  office 
of  registrar  and  official  assignee  in  protection  cases  (x) ; 
in  receiving  the  balances  of  the  various  monies  to  be  paid 
over  to  him ;  in  disposing  of  the  balance  remaining  in  his 
hands,  as  directed  by  the  Treasury  (y) ;  and  in  submitting 
annually  to  the  Audit  Board  an  account  of  his  receipts  and 
disbursements,  with  proper  vouchers  in  respect  of  them  (z). 
The  account  is  then  audited,  and  a  statement  of  it  trans- 
mitted to  the  Commissioners  of  the  Treasury,  upon  whose 
warrant  the  account  is  made  up  and  passed.  It  is  then 
signed  by  two  Commissioners  of  Audit,  who  are  empowered 
to  sign  a  certificate  (a).  He  is  required,  with  the  approval 
of  one  of  the  Secretaries  of  State,  to  build,  purchase,  hire,  o 
otherwise  provide  courts  and  offices.  AH  the  real  and 
personal  property  belonging  to  the  court  is  vested  in  him 
and  his  successors  in  trust  for  the  purposes  of  the  court  (&)• 
The  mode  and  form  in  which  the  treasurer  is  to  audit  the 
accounts  of  the  courts,  and  to  render  his  own  accounts 
to  the  Commissioners  of  Audit,  are  prescribed  by  instruc- 
tions given    by  the  Lords  of  the   Treasury   in  January 

(«)  15  &  16  Vict  e.  54,  a.  15.  (v)  9  &  10  Vict.  c.  95,  f.  23. 

(/)  Bomidem  ▼.  SmitA,  14  Q.B.  (w)  lb.  s.  42. 

841.    S.  C.  19  L.  J.,.Q.  B.,170.  («)  15  &  16  Vict.  e.  54,  s.  8. 

As  to  when  a  Judge  is  entitled  to  (y)  9  &  10  Vict.  c.  95,  s.  44. 

notioe  of  tction,  see  poitf  p.  27.  {z)  lb.  s.  43. 

(«)  In  re 16  Jar.  995.  (a)  lb.  s.  47. 

See  ilso  Reg.  v.   Marekallf   4  (0)  lb.  s.  53. 
B.  &  B.  475. 
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Regiitrar. 


Part  i. 


Sakry. 


Regiftnur. 


Qoaiifica« 
Uon. 

Appoint- 
inrat* 


and  office. 


1857,  which  were  issued  in  lieu  of  those  given  in  Decem- 
ber 1851  (c). 

Salary*'] — The  salary  of  the  treasurer  is  determined  by 
the  Treasury.  It  was  originally  charged  on  the  Consolidated 
Fund,  but  is  now  voted  annually  (c/).  It  varies  from  700/. 
to  850/.  Besides  his  salary,  he  receives  the  expenses  he  is 
out  of  pocket  in  travelling.  He  is  also  allowed  for  a  clerk, 
but  is  bound  to  provide  an  office  out  of  his  salary. 

Registrar.] — To  each  court  at  least  one  registrar  is 
appointed.  In  many  cases  one  person  had  been  appointed 
registrar  to  several  courts  (e).  For  the  future,  however,  no 
registrar  can  be  appointed  to  more  than  one  court  (/).  Each 
registrar  hereafter  to  be  appointed  must  be  resident  in  the 
district  for  which  he  is  appointed  (^). 

The  qualification  of  a  registrar  is  that  he  be  an  attorney 
of  one  of  the  superior  courts  of  common  law. 

He  is  appointed  by  the  judge  of  the  court,  subject  to  the 
approval  of  the  Liord  Chancellor.  No  particular  form  of 
appointment  is  necessary.  He  is  removid>le  at  the  discre- 
tion of  the  Lord  Chancellor  (A). 

In  populous  districts  the  Lord  Chancellor  may  direct 
that  two  r^strars  shall  be  appointed  to  execute  the  office 
jointly  (f). 

Residence  and  Office.] — ^He  must  keep  an  office  at  each 
place  where  the  court  of  which  he  is  registrar  is  held,  except 
where  the  court  is  held  in  more  than  one  town  within  its 
district,  and  the  Lord  Chancellor  does  not  order  an  office  to 
be  opened  in  the  second  town  (A),  which  office  must  be 
open  every  day,  except  Christmas-day,  Good  Friday,  or 
days  appointed  for  a  public  fast,  humiliation,  or  thanks- 
giving, from  ten  o'clock  in  the  morning  until  four  in  the 
afternoon,  except  on  Saturdays,  or  some  other  day  where 


(e)  Tbeie  directiom  and  formi 
bebg  of  ocmnderable  leogtli,  and 
rdadng  only  to  the  mode  of  keep- 
ing acconnta  between  the  regis- 
trar, treatorer,  and  the  Treasury, 
are  omitted.  As  to  the  audit  of 
the  TCgittrar'a  acoonnta  relating 
to  the  eatate  of  an  inaolvent,  aee 
15  &  16  Vict  c.  54,  a.  8. 

(d)  17  &  18  Vict  c.  94. 

(«)  By  a.  9  of  19  &  20  Viet 
c.  108,  the  regittrar  of  more  than 
one  oonrt  eeaaed  on  lat  October 
1856  to  be  the  regiitrmr  of  aU 
but  one  of  lacfa  coorts ;  and  by 
8.  10,  he  is  compenaated  for  the 


loas  of  aneh  olBoes ;  bat  if  any 
such  regittrar  had  been  a  derk  of 
a  ooort  of  reqnerta,  he  ia  entitled 
to  eontinae  regiatrar  of  all  hia 
eonrta,  nnleaa  he  ahonld  thiak  fit 
to  resign  than. 

(/)  19  &  20  Vict  c.  106,  8.  8. 

(^)  13  &  14  Vict  c.  61, 8.  3. 

(A)  lb.  a.  4. 

(t)  9  &  10  Ylet  c.  95,  a.  25. 
Where  two  rq^atrara  are  ap- 
pointed nnder  thia  section,  the 
death  of  one  doea  not  yacate  the 
office  aa  to  the  other.  JS.T.  fToie, 
27  L.  J.,  a  B.,  11. 

(k)  Role  6. 


Segistrar^^Dutiei.  21 

Saturday  is  for  local  reasons  inconTenient»  when  the  office  Chap.  ii. 
may  be  closed  at  one  (/).  

Duties.] — The  registrar  has  the  care  of  the  court-house  Daties. 
and  offices,  and  may  appoint  and  dismiss  the  servants  to 
take  charge  thereof,  at  such  salaries  as  are  authorised  by 
the  judge,  with  the  consent  of  the  Commissioners  of  the 
Treasury  (m).  All  duties  required  to  be  done  by  the 
registrar  may  be  done  by  him,  or  by  the  clerks  provided  by 
him,  except  those  of  acting  in  court  as  registrar,  signing 
the  minute>book,  taking  affidavits,  granting  permission  to 
sue  under  sect.  15  of  19  &  20  Vict.  c.  108,  or  acting  under 
the  Bills  of  Exchange  Act,  1855,  which  are  to  be  performed 
by  the  registrar,  or  his  lawful  deputy  (n).  The  Liord  Chan- 
cellor, or  Chancellor  of  the  Duchy  of  Lancaster,  as  the 
case  may  be,  may  from  time  to  time  make  orders  for  the 
attendance  of  the  registrar,  his  assistants,  or  deputies,  dur* 
ing  the  sitting  of  the  court,  or  otherwise  (o). 

The  registrar  must  keep  books  for  entries  and  accounts  Booki. 
in  the  forms  prescribed  by  the  schedule  to  the  rules  (/?)• 
Every  entry  in  these  books  must  have  a  number  prefixed 
corresponding  with  the  number  of  the  plaint  to  which  it 
refers  (q).  In  addition  to  this,  he  is  required  by  the  in- 
structions issued  by  the  Treasury,  January  1857,  to  keep 
and  render  to  the  treasurer  of  the  court  further  accounts  (r). 
He  must  also  deliver  quarterly  to  the  treasurer,  in  such 
form  as  the  treasurer,  by  the  direction  of  the  Commissioners 
of  the  Treasury,  may  require,  a  full  account  of  all  fees 
received  by  him  under  the  9  &  10  Vict-  c.  95  (<).  He 
must  also  pay  over  to  the  treasurer  quarterly,  or  oftener,  in 
every  year,  as  he  is  desired  by  the  Commissioners  of  the 
Treasury,  the  monies  remaining  in  his  hands  over  and  above 
his  own  fees,  and  such  balance  as  he  is  allowed  by  or<]ter  of 
such  Commissioners  to  retain  for  the  current  expenditure 
of  the  court  (t) ;  and  must  send  to  the  Commissioners  of 
Audit  once  a  year,  or  oftener  if  required,  an  account  of  all 
sums  so  paid  by  him  to  the  treasurer  (u). 

llie  registrar  must  allow  searches  to  be  made,  and  must 
pay  all  money  due  to  suitors,  upon  demand,  in  cash,  if 
required,  on  three  days  in  every  week  at  least,  except  in  one 


i; 


I)  Rale  6.  book,  are  at  all  times  to  be  open 

m)  9  &  10  Vict.  c.  95,  §.  55.  to  the  inspection  of  the  treasurer, 
(ii)  Rule  10,  and  9  &  10  Vict.  {q)  Rule  7. 

c  95,  s.  27.  (r)  Ani€,  p.  20,  note  (e). 

(o)  13  &  14  Vict,  c  61,  a.  4.  («)  15  &  16  Vict,  c  54,  i.  9. 

(p)  Role  7.    By  Rule  18,  all  (0  12  &  13  Vict.  c.  101,  a.  7; 

the  books  of  the  court,  as  well  as  repealing  9  Be  10  Vict.  c.  95,  a.  41. 
the  banker'a  book  and  the  cash.  (u)  9  &  10  Vict  c.  35,  s.  46. 


22  JRegifirar — Deputy. 

Pa«t  I.  week  in  the  year,  to  be  dalj  given  notice  of  (r).  In  all 
cases  where  money  is  paid  into  or  deposited  in  court,  whe- 
ther before  or  after  judgment,  he  roust  give  an  acknowledg- 
ment of  such  payment  or  deposit  to  the  person  by  whom  it 
is  paid  (n?). 

The  method  in  which  the  registrar  is  required  to  transmit 
and  account  for  the  proceeds  of  executions  to  and  from 
foreign  districts  (x)  will  be  foond  in  Rule  127  of  the  Rules 
of  Practice. 

The  registrar  must  issue  all  summonses,  warrants,  pre- 
cepts, and  writs  of  execution,  and  register  all  orders  and 
judgments,  and  keep  an  account  of  all  proceedings,  and  take 
charge  and  keep  an  account  of  all  fees  and  fines  payable  or 
paid  into  court,  and  all  monies  paid  into  and  out  of  court, 
and  enter  an  account  of  them  in  a  book  belonging  to  the 
court,  and  kept  by  him,  and  must  at  such  times  as  are 
directed  by  the  court  submit  his  accounts  to  be  audited 
and  settled  by  the  treasurer  (v) ;  he  must  also  enter  the 
plaints  (?),  and  cause  a  note  of  all  plaints,  summonses,  and 
orders,  judgments,  and  executions,  and  returns  thereto, 
fines,  and  other  proceedings  of  the  court,  to  be  entered  in 
a  book  belonging  to  the  court,  which  must  be  kept  at  the 
ofiice.  These  entries,  or  copies  thereof,  bearing  the  seal  of 
the  court,  and  purporting  to  be  signed  and  certified  as  a 
true  copy  by  the  registrar,  are  evidence  elsewhere  without 
further  proof  (a). 

Deputy,  Deputy.'] — ^The  registrar,  when  he  is  prevented  by  illness, 

or  unavoidable  absence  from  acting,  may,  with  the  approval  of 
the  judge,  or,  in  case  of  his  inability,  the  judge  may  appoint 
a  deputy  who  is  qualified  to  be  appointed  registrar  (A). 
When  a  deputy  is  appointed  by  the  registrar,  the  reason  of 
his  appointment  must  be  entered  on  the  minutes  of  each 
court  for  which  he  acts  (c).  In  all  cases  where  the  registrar 
is  absent  from  the  court,  and  has  not  appointed  a  deputy, 
the  judge  must  appoint  a  deputy  to  act  on  his  behalf,  and  an 
entry  of  such  appointment  and  of  the  cause  of  such  absence 
(if  known)  must  be  made  on  the  minutes  of  the  court  (d). 
In  case  of  the  death  or  removal  of  the  registrar,  the  deputy 

(r)  Role  16.  trict,"  mean  the  district  of  the 

(ir)  Role  17.  home  ooart ;  and  the  words  **  fo- 

(x)    By   Rale  4,  the   words  reign  district,"  mean  the  district 

"  home  ooart,"  when  naed  in  the  of  the  foreign  court. 

mlei,  mean  the  coort  from  which  (y)  9  &  10  Vict.  c.  95,  c.  27. 

process  originally  iMoed ;  and  the  (r)  lb.  a.  59. 

words  "  foreign  court,"  mean  the  (a)  lb. s.  111. 

court  of  the  district  into  which  (o )  lb.  s.  26. 

procesa  is  issued  from  another  (c)  Rule  9. 

court.    The  wordi  '*  home  dis-  (d)  Rule  8. 
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18  to  continue  to  act  until  a  successor  is  appointed  (e) ;  ana  Chap.  ii. 

if  no  deputy  has  been  appointed,  the  judge  may  appoint  a 

person  provisionally  to  discharge  the  duties  for  not  more 
than  three  months  (/)• 

Salary.] — The  registrars  are  paid  by  salaries,  the  Salary, 
amount  of  ^hich  is  regulated  by  19  &  20  Vict.  c.  108, 
s.  82.  In  insolvency  and  protection  cases  they  are  entitled 
to  receive  fees.  The  salaries  are  paid  out  of  the  fees  of  the 
court,  and  if  they  are  insufficient,  the  difference  is  to  be  paid 
out  of  monies  voted  by  Parliament  {g). 

Bigh  Bailiff^ — To  each  court,  at  least  one  high  bailiff  High  btiliff. 
is  appointed ;  but  one  high  bailiff  has  been  in  siime  cases 
appointed  to  several  courts.  He  is  appointed  by  the  judge, 
by  order  of  court  (A),  but  may  be  removed  by  the  Lord 
Chancellor  at  his  discretion  (i).  On  his  death  or  removal, 
his  bailiffs  are  to  act  until  dismissed  by  his  successor  {k)j 
or  the  judge  may  appoint  a  person  provisionally  to  dis* 
charge  the  duties  of  high  bailiff  for  not  more  than  three 
months  (/). 

Duties!] — The  high  bailiff  must  attend  every  sitting  of  Duties, 
the  court  for  such  time  as  the  judge  requires.  If  absent, 
the  canse  of  his  absence  must  be  entered  on  the  minutes  of 
the  next  court  (m).  He  or  his  bailiffs  must  serve  all  sum- 
monses and  orders,  and  execute  all  orders,  warrants,  pre-* 
cepts,  and  writs  which  may  require  to  be  served  or  executed 
within  the  district  of  the  court  of  which  he  is  an  officer ; 
he  must  conform  to  all  general  rules,  and,  subject  thereto, 
to  the  order  of  the  judge  in).  He  or  a  bailiff  must  also 
attend  at  the  registrar's  office  once  every  day,  for  the  pur* 
pose  of  receiving  summonses  or  performing  other  duties, 
which  summonses  he  is  to  compare  with  the  copies,  so  as  to 
enable  him  to  prove  the  correctness  of  the  latter.  He  is  to 
indorse  on  the  copy  how  he  shall  have  served  the  original, 
and  if  not  personally,  the  circumstances  from  which  it  may 
be  inferred  that  the  service  has  come  to  the  knowledge  of  the 
defendant ;  and  if  the  summons  has  not  been  served,  the  rea« 
son  of  its  non-service  (o).  Where  it  is  served  in  a  foreign 
district  (p),  the  indorsement  on  the  copy  is  to  be  verified  by 

(f)  19  &  20  Tict.  c.  108,  s.  12.  (/)  lb.  1. 16. 
(/)  lb.  s.  13.  This  person  need  (m)  Rule  21. 

Doi  be  an  attomej.  (n)  9  &  10  Vict.  c.  95,  u.  33, 

(g)  lb.  s.  84.  61.    Role  24. 
{k)  9  &  10  Vict.  c.  95,  s.  31.  (o)  Rule  25. 

(t)  13  &  14  Tict.  c.  61 ,  i.  4.  (x)  See  note  (x)  aii/e,  p.  22. 

(k)  19  &  20  Vict  c.  108,  s.  14. 


24  Sigh  Bailiff. 

Part  i.    affidavit»  and  the  copy  returned  to  the  home  court  nine  days 

before  the  return  day ;  and  if  such  affidavit  be  defective,  he 

is  to  amend  the  same  at  his  own  expense  (9).  If  the  sum- 
mons has  not  been  served,  he  is  to  give  notice  of  such  non- 
service  to  the  plaintiff  (r).  Eight  days  before  the  day  of  the 
holding  of  the  court  the  high  bailiff  must  deliver  to  the 
registrar  a  statement  of  all  summonses  on  plaints  before 
judgment,  which  have  been  issued  to  him,  returnable  at 
such  court,  which  statement  must  state  the  mode  of  service 
or  the  cause  of  non-service,  and  deliver  the  copy  of  every 
summons,  or  summons  itself,  if  not  served,  to  the  regis* 
trar  (5),  unless  the  judge  shall  order  otherwise ;  and  the 
same  is  to  be  produced  at  the  trial  (t).  He  must  send  by 
post  or  otherwise  all  orders  to  the  parties  on  whom  they 
are  made  (v ),  and  must  enter  them  in  a  book,  with  the  date 
on  which  they  were  sent,  and  by  whom.  Every  bailiff  levy- 
ing or  receiving  any  money  by  virtue  of  any  process  issuing 
out  of  the  court  of  which  he  is  bailiff,  must,  within  twenty- 
four  hours  from  the  receipt  thereof,  pay  over  the  same  to 
the  registrar  of  such  court  (v).  Where  a  warrant  of  execu- 
tion required  to  be  executed  in  a  foreign  district  cannot  be 
executed  within  one  calendar  month  from  the  day  of  its 
delivery,  he  must  make  to  the  registrar  of  the  home  court 
a  return  of  what  he  shall  have  done  under  the  warrant, 
and  why  it  could  not  be  executed ;  and  when  it  cannot  be 
executed  in  due  time  (w),  he  must  return  it  within  twenty- 
four  hours  of  the  expiration  of  such  time ;  and  indorse  on 
the  warrant  why  it  has  not  been  executed.  If  required  by 
the  regfistrar  of  the  home  court,  he  is  to  return  the  warrant 
at  any  time,  or  to  give  such  information  to  him  as  may  be 
required  (x).  The  proceeds  of  the  warrant  he  is  to  pay  to 
the  registrar  of  his  court  (y). 

Remonera-       Remuneration.] — The  high  bailiffs  are  paid  by  salaries^ 
tion.  or   partly  by   salaries   and  partly  by  allowances  for  the 

execution  of  warrants,  and  for  mileage  on  the  service  or 
execution  of  process,  as  may  be  directed  by  the  Commis- 
sioners  of  the  Treasury,   with  the  consent  of  the   Lord 

(q)  Rule  26.  quired  as  to  its  ezeeutioii  or  noo- 

(r)  Rule  28.  execution. 

(•)  Rule  30.    He  must  enter  (/)  Rules  25,  27. 

every  warrant  in  a  book,  and  state  (u)  Rule  108. 

what  he  has  done  on  each,  and  if  (v)  Rule  31. 

not  executed  within  one  month  (v)  By  Rule  113,  and  by  19  & 

from  its  delivery  to  him,  the  rea-  20  Vict.  c.  108,  s   59,  warrants 

son  why  it  has  not  been  executed ;  are  to  be  in  force  12  mouths  from 

and  at  all  seasonable  times  he  is  their  date, 

to  give  to  a  suitor  every  informs-  (jp)  Rule  32. 

tiou  which  may  be  reasonably  re-  (y)  Rule  127. 
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Chancellor  (z).    These  aalaries  and  allowances  are  paid  out  Cbap.  u. 
of  the  fee  fund  of  the  courts  (a).  

lAabiUty^  —He  is  liahle  for  his  own  and  his  hailifiTs  acts  Liability, 
and  defaaits,  in  like  manner  as  a  sheriff  of  a  county  (6) ;  he 
may  also  he  ordered  by  the  judge  to  pay  damages  to  the 
party  aggrieved,  if  he  neglect  to  lery  execution,  or  does 
not  account  for  the  proceeds  (c). 

General  Regulations.'] — No  treasurer,  registrar,  or  bailiff,  General 
their  partner,  or  clerk,  may  fill  more  than  one  of  those  i^l«tioni. 
offices,  or  be  engaged  directly  or  indirectly  as  attorney  or  ^  |,^^^<^ 
agent  for  any  party  in  any  proceeding  in  the  court,  under  joined,  and 
a  penalty  of  50/.  (cf).     The  application  by  a  high  bailiff  for  officen  not 
and  the   obtaining  and  issuing  a  warrant  to   arrest  an  ^^  ^^  ^" 
absconding  debtor,  under  the  14  &  15  Vict  c.  52,  is  not  a  *^™*y*' 
proceeding  in  the  county  court  within  the  above  provision. 
Where,  however,  a  high  bailiff  had  so  acted,  the  Court  of 
Queen's  Bench,  although  they  held  that  he  was  not  liable 
to  the  penalty,  said  that  he  had  acted  very  improperly  (e). 

Secun/y.]— The  treasurer,  registrar,  and  bailiff  who  may  Security, 
receive  any  moneys  in  the  execution  of  their  duties,  must 
give  security  to  the  Commissioners  of  the  Treasury,  for 
such  sum  and  in  such  manner  as  is  ordered,  for  the  per- 
formance of  their  offices,  and  for  the  accounting  for  and 
payment  of  moneys  received  by  them  (/). 

No  registrar,  deputy  registrar,  regristrar's  clerk,  or  bailiff, 
broker,  or  other  officer  of  the  court,  may  sign  the  ledger 
as  an  agent  receiving  money  on  account  of  suitors  (^).  Nor 
may  any  registrar,  deputy  registrar,  registrar's  clerk,  bailiff, 
broker,  or  other  officer  of  the  court,  become  surety  in 
any  case  where,  by  the  practice  of  the  court,  security  is 
required  (h). 

Extortion   or  Misconduct, "j^^li  any  registrar,  bailiff,  or  Extortion 
officer,  acting  under  colour  or  pretence  of  the  process  ofornui^coa* 
the  court,  is  charged  with  extortion  or  misconduct,  or  with  ^^^^' 
not  paying  or  accounting  for  money  levied  by  him,  the  judge 
may  inquire  into  the  matter  in  a  summary  way,  summon 
witnesses,  and  make  an  order  for  the  repayment  of  money 
extorted,  or  for  the  pa3nnent  of  money  levied,  with  damages 
and  costs,  and  may  also  impose  a  fine  on  the  officer,  not 

(^)  19  &  20  Vict  c.  108,  s.  83.  Ackrttyd  ▼.  Gill,  5  E.  &  B.  808. 

(a)   lb.  s.  84.  S.  C.  25  L.  J.,  Q.  B.,  111. 

(^)  Po9t.  Part  I.  Chap.  IX.  (e)  Warden  ▼.  Siom,  26  L.  J., 

'*  EzvcimoN."  Q.  B.,  200. 

(e)  9  &  10  Vict  c.  95,  is.  115,  (/)  9  &  10  Vict.  c.  95,  a.  36. 

115.  ig)  Rule  18. 

(d)  lb.  sa.  28,  29,  3a     See  (A)  Rule  19. 
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Protection 
of  officers. 


Part  i.    exceeding  10/.  for  each  offence,  the  payment  of  which  may  be 

enforced   in  the  same  way  as  a  judgment  of  the  court  (t). 

Any  officer  wilfully  and  corruptly  exacting  or  taking  any 
fee  or  reward  other  than  such  fees  as  are  appointed  and 
allowed,  is,  upon  proof  thereof  before  the  court,  or  in  the 
case  of  a  registrar,  treasurer,  or  high  bailiff,  on  allowance 
of  the  finding  of  the  court  by  the  Lord  Chancellor,  for  ever 
incapable  of  serving  under  the  act  (k). 

Protection  of  Officers.^  —  If  any  officer  or  bailiff  is 
assaulted  while  in  the  execution  of  his  duty,  the  offender 
is  liable  to  a  fine  not  exceeding  5  /.,  to  be  recovered  by 
order  of  the  court,  or  before  a  justice,  and  the  bailiff  or  any 
peace  officer  may  take  the  offender  into  custody  and  bring 
him  before  the  court  or  a  justice  (/). 

Actions  against  Officers.^ — Any  action  or  prosecution 
against  any  person  for  anything  done  in  pursuance  of  the 
act,  must  be  laid  and  tried  in  the  county  where,  and  be 
commenced  within  three  calendar  months  after,  the  fact  was 
committed,  and  notice  in  writing  of  such  action,  and  the 
cause  thereof,  must  be  given  to  the  defendant  one  calendar 
month  before  its  commencement;  and  no  plaintiff  can  recover 
if  tender  of  sufficient  amends  is  made  before  action  brought, 
or  if  after  action  brought  a  sufficient  sum  is  paid  into  court, 
with  costs,  by  the  defendant  (m). 

If  any  action  is  brought  against  any  person  for  anything 
done  in  pursuance  of  the  County  Court  Acts,  he  may  plead 
the  general  issue,  and  give  the  special  matter  in  evidence ; 
and  the  warrant  under  the  seal  of  the  county  court,  being 
produced,  is  to  be  deemed  sufficient  proof  of  the  authority 
of  the  county  court  previous  to  the  issuing  of  the  warrant ; 
and  if  the  plaintiff  has  a  verdict  against  him,  is  nonsuited, 
or  discontinues  the  action,  the  defendant  is  entitled  to  full 
costs  as  between  attorney  and  client  (n). 


Actions 

against 

officers. 


(t)  9  &  10  Vict.  c.  95,  s.  116. 

(*)  lb.  s.  117. 

(/)  9  &  10  Vict  c.  95,  88. 
114  &  134.  A  bailiff  who  has  been 
asBBulted  maj  proceed  against  the 
offender  ander  the  aboye  power, 
and  also  bj  suit  in  the  coanty 
court,  for  the  damage  which  he 
has  sustained.  In  a  case  where 
both  modes  of  proceeding  were 
adopted,  and  the  plaint  in  each 
case  daimed  onl  j  5  /. :  The  Court 
of  Exchequer  held  that  they  were 
independent  claims,  and  that  as 
both  were  for  sums  not  exceeding 


5  /.,  they  could  not  be  removed 
by  certiorari.  In  re  Bos  v. 
Green,  9  Exch.  503.  S.  C,  23 
L.  J.,  Exch.,  219. 

(in)  9  &  10  Vict  c.  95,  s.  138. 

(n)  15  8c  16  Vict  c.  54,  s.  6. 
In  Dewi  ▼.  Ryley,  2  L.  M.  &  P. 
544,  which  was  decided  before 
this  act  passed,  it  was  held  that 
the  clerk  of  a  county  court  being 
a  mere  ministerial  officer  to  carry 
into  effect  the  order  of  the  judge, 
was  not  liable  for  issuing  a  warrant 
of  commitment,  to  enforce  an  in- 
valid order  of  committal. 


Actions  against  Officers^  27 

With  respect  to  the  meaning  of  the  words  "  done  in  pur-  Chap.  ii. 

suance  of  this  act"  in  the  ahove  protection,  it  has  heen  held 

upon  similar  clauses  contained  in  other  acts,  that  persons 
are  within  the  protection  of  the  clause,  although  their  act 
be  not  legally  justifiable  under  the  statute,  provided  they 
act  in  a  bond  fide  belief  that  they  are  executing  some  parti* 
cular  provision  of  the  statute,  such  belief  not  being  alto- 
gether unreasonable  (o).  Thus,  if  a  bailiiF  acting  under  a 
warrant  commanding  him  to  take  the  goods  of  A.  were  to 
take  the  goods  of  B.,  bovdfide  believing  them  to  belong  to 
A ,  he  would  be  entitled  to  protection  (/?).  So  the  bailiff 
of  a  county  court,  if  acting  bond  fide,  is  within  this  pro- 
tection, although  by  mistake  he  has  seized  the  goods  of 
one  person  under  an  execution  i^ainst  another  (^) ;  nor  is 
his  right  affected  by  the  fact  that  he  is  indemnified  in  so 
doing  by  the  party  interested  (r). 

Where  an  action  was  brought  against  the  judge  of  a 
county  court,  for  making  an  order  for  the  commitment  of 
a  defendant  after  having  been  served  with  a  writ  of  prohi- 
bition, it  was  held  that  if  the  judge  acted  under  a  bond 
fide  belief  that  his  duty  required  him  to  make  the  order, 
notwithstanding  the  prohibition,  it  was  an  act  *'done  in 
pursuance  of  the  act,"  and  therefore  that  he  was  entitled 
to  notice  of  action  (s). 

The  notice  must  be  "  of  such  action."  It  has  been  decided, 
therefore,  at  nisi  prius,  that  a  notice  stating  that  the  action 
will  be  brought  in  a  particular  court  will  not  suffice  if  it  be 
brought,  in  fact,  in  another  court  [t).  In  the  same  case  it 
was  held  that  a  notice  which  described  the  cause  of  action 
to  be  for  breaking  and  entering  plaintiff's  house,  and  taking 
furniture  therein,  but  not  expressly  claiming  the  furniture 
as  the  plaintiff's,  was  bad.  It  was  suggested  also  that  the 
notice  should  state  the  special  damage,  if  any  is  claimed  in 
the  declaration {u). 

(o)  Smith  ▼.  Hopper,  9  Q,  B.  N. 271 ;  S.  C.,27  L.  J.,  Exr..  258. 

1004.     Hughe$  ▼.  Buekland,  15  Under  the  24  Geo.  2,  c.  44,  s.  6, 

M.  &  W.  346 ;  Kine  v.  EversHed,  the  language  of  which  is  different, 

10  Q.  B.  143 ;  Horn  v.  Thorn'  it  is  otherwise.     See  Money  v. 

borough f  3  Exr.  846;  Ootdenv,  Leach,  3  Barr.  1742;   Hoye  v. 

Btphieh,  4  Exr.  445 ;  Cox  v.Reid,  Btuh,  2  S.  N.  R.  86. 

13  Q.  B.  558  ;  Jouie  ▼.  Taylor,  (r)   White  t.  Morris,  21  L.  J., 

7  Exr.  58  ;   Read  ▼.  Coker,  22  C.  P.,  185. 

L.  J.,C.  P.,201;  fee  as  to  effect  (*)  Booth  ▼.  Clive,  10  C.  B. 

of  repealing  statutes,  except   as  827 ;  S.  C,  2  L.  M.  &  P.  283  ; 

to  acts  done  under  them.    Foster  20  L.  J. ,  C.  P.,  151 ;  15  Jur.  563. 

V.  Priiehard,  2   H.  &  N.  151.  (/)  Bstob  v.  Wright,  17  L.  T. 

S.  C,  26  L.  J.,  Exr.,  215.  260. 

(p)  Parion  v.  WiUiamM,  3  B.  («)  Estob  t.  Wrigbt,  17  L.  J^ 

&  A.  330.  260. 

{q)  Burling ▼.  Harley,  3  H.  & 
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28  Actiont  offoinsi  Officers. 

Fart,  i.        For  the  fiirther  protection  of  baifi&  and  others,  acting 
under  the  authority  of  the  court,  it  has  heen  provided  that 


When  re-    no  action  may  he  brought  against  the  high  hailiff,  bailiff,  or 
^^'^^^'^  any  other  person  acting  by  order  and  in  aid  of  the  high 
def^dant.   ^^i^  ^'^^  anything  done  in  obedience  to  any  warrant  under 
the  hand  of  the  rpgistrar  or  registrars  of  the  court  and 
under  the  seal  of  the  court,  until  a  demand  has  been  made, 
or  left  at  the  office  of  the  high  bailiff,  by  the  party  intend- 
ing to  bring  the  action,  or  by  his  attorney,  signed  by  the 
party  demanding  the  same,  of  the  perusal  and  copy  of  such 
warrant,  and  the  same  has  be^s  refused  or  neglected  for 
the  space  of  six  days  after  such  demand ;  and  in  case  after 
such  demand  and  compliance  therewith,  by  showing  the 
warrant  to,  and  permitting  a  copy  of  it  to  be  taken  by,  the 
party  demanding  it,  any  action  is  brought  against  the  high 
bailiff,  bailiff,  or  other  person  acting  in  his  aid  for  any  such 
cause,  without  making  the  registrar  of  the  court  who  signed 
or  sealed  the  warrant,  defendant,  on  producing  or  proving 
the  warrant  at  the  trial  of  the  action,  the  jury  must  give 
their  verdict  for  the  defendant,  notwithstandiing  any  ddect 
of  jurisdiction  or  other  irregularity  in  the  warrant ;  and  if 
the  action  is  brought  jointly  a^rainst  the  registrar,  and  also 
against  the  high  bailiff  or  bailiff,  or  person  acting  in  his  or 
their  aid,  on  proof  of  the  warrant  the  jury  must  find  for  the 
high  bailiff  or  bailiff,  and  others  acting  in  aid,  notwith- 
standing the  defect  or  irregularity.    If  the  verdict  is  given 
against  the  registrar,  the  plaintiff  is  to  recover  his  costs 
against  him,  to  be  taxed  in  such  manner  by  the  proper 
officer  as  to  include  such  costs  as  the  plaintiff  is  liable  tc 
pay  the  defendant  or  defendants  for  whom  the  verdict  is 
found.     In  all  such  actions  the  defendant  or  defendants  may 
plead  the  general  issue,  and  give  the  special  matter  in 
evidence  at  the  trial  (v).     Thu  protection  to  the  bailiffii  is 
somewhat  similar  to  that  given  by  the  24  Geo.  2,  c  44, 
s.  6,  to  constables  acting  under  the  warrant  of  a  magistrate. 
Under  this  statute  it  has  been  held,  that  want  of  jurisdiction 
in  the  justice  does  not  deprive  the  officer  of  the  benefit  of 
the  act  (id),   a  demand  signed  by  the  plaintiff's  attorney,  and 
left  by  his  clerk,  has  been  held  to  be  sufficient  (x) ;  and 
where  on  demand  by  the  plaintiff's  agent  the  defendant 
gave  a  copy  of  the  warrant,  saying  that  the  original  was 
in  the  hands  of  the  gaoler,  the  agent  having  made  no 

(v)  13  8t  14  Yiet  c  61, 1. 19.      L.  J.,  C.  ?.» 264. 
The  regiatnr  under  this  provitkm  (v)  Aikmi  v.  JRAy,  11  A.  &  B. 


maj   plead    the   general   iaane,      777. 

altbongh  tiie  action  ia  bronght  (x)  CImrk  v.  ITmA^  2  Bxr. 


•gainst  him  akme.    Dews  v.  RUeift      395. 
2  L.  M.  &  P.  544.    S.  C  20 


Counsel  and  Attomeyt.  ^9 

objection,   it  was  held  a  soffident  complianoe  with  the  Chap.  ii. 

statute  (y),  

If  the  action  be  broiigfat  in  a  county  court,  the  plaintiff 
may  sue  in  some  adjoining  district^  the  ju<%e  of  which  is 
not  the  judge  of  the  court  of  which  die  <kfendant  is  an 
officer ;  or  it  may  be  brought  in  the  defendant's  court  (2;). 
If  it  is  brought  against  a  judge,  it  may  be  brought  in  some 
adjoining  district  of  which  he  is  not  the  judge  (a)« 

Counsel  and  Atiometfs.l — ^The  persons  who  may  appear  Comisel 
before  the  county  court  to  conduct  proceedings  are  now  as  f^^  ^^' 
follows : — The  party  to  the  suit  or  other  proeeedtng. — An         ^  ' 
attorney  of  one  of  the  superior  courts,  being  an  attorney 
acting  generally  in  the  action  for  the  party,  but  not  an 
attorney  retained  as  an  advocate  by  such  first-mentioned 
attorney. — A  barrister  retained  by  or  on  behalf  of  the 
party,  on  either  side,  but  without  any  right  of  exdunye  or 
pre-audience— or,  by  leave  of  tile  judge,  any  other  person 
allowed  by  the  judge  to  appear  instead  of  the  party,  to  ad- 
dress the  court,  but  subject  to  such  regulations  as  the  judge 
may  from  time  to  time  prescribe  for  the  orderly  transaction 
of  the  business  of  the  court  (&)• 

The  same  rule  applies  to  attorneys  or  their  clerks  becom- 
ing security,  in  any  case  where  security  is  required  by  the 
practice  of  the  court,  as  to  the  registrar  of  the  court  or 
bailiff  (c).  An  attorney  may  not  appear  for  a  party  unless 
he  has  signed  the  roll  kept  by  the  registrar,  and  must  pro- 
duce his  certificate  if  required  (d}. 

The  fees  which  counsel  may  receive^  and  the  fees  and 
costs  to  which  attorneys  are  entided,  will  be  found,  post 
Part  I.,  Chap.  XVIL 

(y)  Aikhu  ▼.  KUhy,  tmit.  &  C,  19  L.  J.,  a  B.,  353,  where 

(x)  19 1(20  Vict.  c.  108, 1.21.      it  wm  held  that  in  a  raperior 


i: 


a)  Ih.  a.  19.  conrt  a  ban4ster  might  appear  for 

15  &  16  Vfct.  c.  54, 1. 10,      a  client  withoat  the  faitervention 


which  nepealfl  part  of  1.  91  of     of  an  attorney. 

9 &  10  Viet,  c 95.    SeealaoDoe         (c)  See «»/«, p.  25. 

4.  Bemeit  t.  Halt,  15  Q.  B.  171.  {d)  Role  89. 
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CHAPTER  III. 


Fees. 


How  Regulated^  30. 

Court  Fees,  30. 

High  Bailiff's  Fees,  31. 

Brokers' AND  Appraisers' 
Febs^  31. 

How  ESTI HATED. 


Court  Fees  ukder  Trea- 
sury Order,  32. 

PoSTAGBy  33. 


How  regu- 
lated. 


How  regulated.y--Bj  sect.  78  of  19  &  20  Vict-  c.  108, 
the  fees  to  be  taken  in  the  courts  on  the  proceedings  men- 
tioned in  Schedule  (C.)  are  to  be  those  there  specified.  By 
sect.  79  a  power  is  given  to  the  Treasury,  with  the  .consent 
of  the  Chancellor,  to  alter  these  and  to  create  further  fees. 
So  far  as  creating  further  fees,  this  was  acted  on  by  an 
order,  dated  21st  November  1856. 

The  fees  to  be  taken  under  the  act  are  as  follows : 

Coort  fees.  Court  Fees,] — For  every  plaint,  10  c?.  in  the  pound. 

No  fee  is  payable  on -applications  for  a  new  trial,  or 
to  set  aside  proceedings,  or  in  the  nature  of  a  scire 
JaciaSf  or  for  a  summous  in  an  interpleader. 

For  every  judgment  by  consent,  under  the  13  &  14  Vict. 
c.  61,  SB.  8  or  9,  and  for  every  judgment  by  default, 
1 «.  in  the  pound. 

For  every  hearing,  2«.  in  the  pound. 

An  additional  hearing  fee  is  taken  for  every  new 
trial. 

The  hearing  on  interpleader  is  not  to  be  prepaid, 
but  is  estimated  on  the  amount  of  the  money  or  the 
value  of  the  goods  claimed,  which  value,  in  case  of 
dispute,  is  assessed  by  the  judge,  who  at  the  hearing 
directs  by  whom  and  when  and  how  such  fee  shall  be 
paid. 

No  fee  is  payable  for  hearing  any  application  for  a 
new  trial,  or  to  set  aside  proceedings,  or  in  the  nature 
of  a  scire  facias. 

For  every  jury,  5«.  to  the  registrar  by  the  party  demanding 
the  jury,  on  such  demand,  for  the  use  of  the  jurors. 

For  every  summons  for  commitment  under  the  9  &  10  Vict 
c.  95,  8.  98, 3(L  ia  the  pound  on  the  amount  of  the  ori- 
ginal demand  then  remaining  due. 


S:igh  Bailiff* i  FeeSj  ^c.  31 

For  every  bearing  of  the  matters  mentioned  in  such  sum*  Chap.  hi. 

mons  for  commitment,  6d,  in  the  pound  on  the  amount 

last  aforesaid. 

For  issuing  every  warrant  against  the  body  or  goods,  1 «.  6(2. 
in  the  pound  on  the  amount  for  which  such  warrant  shall 
issue. 

For  issuing  every  warrant  to  deliver  possession  of  tene- 
ments, Is,  6d.  in  the  pound. 

For  taking  the  acknowledgment  of  a  married  woman,  1 L 

High  Bailiff's  Fees,] — For  keeping  possession  of  goods  Hifh  bai- 
till  sale,  per  day  (including  expenses  of  removal,  storeage  ^^  ■  ''"*• 
of  goods,  and  all  other  expenses),  not  exceeding  five  days, 
6  d,  in  the  pound  on  the  value  of  the  goods  seized,  to  be 
fixed  by  appraisement  in  case  of  dispute. 

Brokers*  and  Appraisers'  Fees.] — For  the  appraisement  of  Broken' 
goods,  whether  by  one  broker  or  more,  GcJ.  in  the  pound  *nd  »p-^ 
on  the  value  of  the  goods  appraised,  over  and  above  the  ^^'^ 
stamp  duty. 

For  the  sale  of  goods,  including  advertisements,  catalogues, 
sale,  and  commission,  and  delivery  of  goods.  Is.  in  the 
pound  on  the  net  produce  of  sale. 

How  estimaied.'] — In   all   plaints  for  the  recovery  of  Howfsti- 
debt  or  damages,  all  poundage,  except  where  otherwise  spe*  mated, 
cified  in  this  schedule,  shall  be  estimated  on  the  amount  of 
the  claim. 

In  replevins,  all  poundage,  except  as  aforesaid,  shall  be 
estimated  on  the  amount  of  the  alleged  rent  or  damage,  to 
be  fixed  bj  the  registrar. 

In  plaints  for  the  recovery  of  tenements  when  the  term 
has  expired  or  been  determined  by  notice,  all  poundage,  ex- 
cept as  aforesaid,  shall  be  estimated  on  the  amount  of  the 
weekly,  monthly,  or  yearly  rent  of  the  tenement,  as  such 
tenement  shall  have  been  let  by  the  week  or  by  the  month, 
or  for  any  longer  period ;  and  if  no  rent  shall  have  been 
reserved,  then  on  the  amount  of  the  half-yearly  value  of  the 
tenement,  to  be  fixed  by  the  registrar. 

If  in  any  plaint  for  the  recovery  of  tenements  a  claim  be 
made  for  rent  or  mesne  profits,  an  additional  poundage  shall 
be  paid  on  the  amount  of  such  claim. 

In  plaints  for  the  recovery  of  tenements  for  non-payment 
of  rent,  all  poundage,  except  as  aforesaid,  shall  be  estimated 
on  the  amount  of  the  half-yearly  rent  of  the  tenement. 

In  every  case  where  the  poundage  would  but  for  this  rule 
be  estimated  on  an  amount  exceeding  20/.,  it  shall  be  esti- 
mated at  20/.  only. 
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32  Broker/  and  Apprauer/  Fee^ 

Part  t.  In  every  case  where  the  poundage  cannot  he  estimated  hy 
any  rule  in  this  schedule,  it  shall  be  estimated  on  20  /. 

All  fractions  of  a  pound,  for  the  purpose  of  calculating 
poundage,  shall  be  treated  as  an  entire  pound. 

Where  the  plaintiff  recovers  less  than  the  amount  of  his 
claim,  so  as  to  reduce  the  scale  of  costs,  he  shall  pay  the 
difference,  unless  the  reduction  shall  be  caused  by  a  set-off. 

In  cases  of  interpleader,  the  judge  may  allow  at  the  hear- 
ing the  actual  costs  incurred  by  the  high  bailiff  in  keeping 
possession  of  the  goods  claimed,  and  no  more. 

No  increase  of  fees  shall  be  made  by  reason  of  there 
being  more  than  one  plaintiff  or  defendant. 

Crnrt  few  Court  Fees  under  Treaswy  Order J2 — !•  For  proceedings 
under  Trea-  under  the  Merchant  Shipping  Act,  1854,  the  Literary 
8ury  order.  ^^^  Scientific  Societies  Act,  1854,  and  the  MetropoUtan 
Buildings  Act,  1855,  the  same  fees  shall  be  taken  ns^ 
upon  the  entry  and  hearing  of  a  plaint  in  the  ooimty 
court,  regard  being  had  to  the  amount  (if  any)  in  dis- 
pute ;  and  if  no  amount  is  in  dispute,  or  if  the  amount 
in  dispute  is  not  ascertained,  then  as  upon  a  daim  for  a 
sum  of  SOL 

2.  For  proceedings  under  the  Succession  Duty  Act,  1853, 
the  same  fees  shall  be  taken  as  upon  the  entry  and  hear- 
ing of  a  plaint  in  the  ooonty  court,  r^^ard  being  had  to 
the  amount  in  dispute. 

3.  For  proceedings  under  the  Friendly  Societies  Act,  1855, 
and  the  Industrial  and  Provident  Societies  Act,  1852, 
the  same  fees  shall  be  taken  as  upon  the  entry  and  hear- 
ing of  a  plaint  in  the  county  court,  r^^ard  being  had  to 
the  amount  in  dispute ;  and  if  the  application  to  the  court 
is  not  for  the  payment  of  money,  the  lees  shall  be  esti- 
mated upon  the  amount  of  the  sum  of  money  or  penalty 
which  the  applicant  may  state  that  he  shall  apply  to  the 
court  to  order  the  payment  of,  in  default  of  the  other 
party  refusing  or  neglecting  to  comply  with  the  order  of 
the  court. 

MBw— The  fees  to  be  taken  for  the  above  proceed- 
ings in  any  of  the  six  hereinbefore-mentioned  acts  are 
in  no  case  to  be  estimated  on  more  than  20  L 

For  every  sitting  to  take  evidence  under  the  Joint-stock 
Companies  Act,  1856,  2  L 


Under  Coun^p  Court  Acts.  33 

For  proceedings  under  County  Court  Acts  :  Chap.  m. 

For  a  warrant  to  replevy,  2  s,  6  d. 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  does 
not  exceed  20 1,  10  «.  6  d. 

For  a  replevin  bond,  where  the  alleged  rent  or  damage  ex- 
ceeds 20LjlLls, 

For  notice  to  distrainer,  2  s.  6d, 

For  delivering  the  goods,  I  ^.  ls*\  together  with  6dh  mile 
from  the  court-house  to  the  place  where  the  goods  are. 

For  making  a  return  to  a  writ  of  certiorari^  IL  5s.;  out  of 
which  15  s,  shall  be  returned  by  the  treasurer  to  the  re- 
gistrar for  his  costs  out  of  pocket 

For  every  subpoBna  to  be  served  ia  a  home  district; — if 
served  within  two  miles  of  court-house,  1 «. ;  for  every 
mile  beyond  two,  6  d. ;  but  the  total  fee  to  be  taken  »  in 
no  case  to  exceed  Bs, 

For  every  subpcBua  to  be  served  in  a  foreign  district,  3  s. 

For  every  judgment,  where  the  defendant  shall  have,  either 
personally  or  by  his  attorney  or  agent,  admitted  the 
claim,  the  same  fee  shall  be  taken  as  on  a  judgment  by 
consent,  under  the  Id  &  14  Vict.  c.  61,  ss.  6  or  9,  whether 
he  applies  for  time  to  pay  or  not. 

For  the  fees  in   insolvency  and  protection   cases 
directed  to  be  taken  under  this  order,  see  Part  IL 

Postage."] — All  letters  sent  by  the  parties  or  the  officers  PosUge. 
of  the  court  concerning  the  business  of  the  court  must  be 
prepaid  (a). 

(a)  Role  172. 
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CHAPTER  IV. 


JURISDICTION. 


In  what 
actions. 


In  WHAT  Actions,  34 : 

Amount  of  Claim — Set'Cff 
— Payment, 

Extension  of  by  Agreement, 

Cause  of  Action  not  to  be 
divided. 

Abandonment  by  Plaintiff 
of  Excess,  on  admission  of 
Set-off — Malicious  Pro- 
secution, 

When  Title  is  in  Dispute, 

Balance  of  Accounts  between 

Partners, 
Legacies. 

Priyileos,  41 : 
Universities, 
Stannary  Courts, 

Judgment,  how  fab   Fi- 
nal, 42: 


Concurrent      Jurisdic- 
tion, 42 : 

Order     bt     Superior 
Court  for  Trial  in 
County  Court,  43: 

Plaintiff  suing  in  Supe- 
rior Court  deprived 
OF  Costs,  43 : 

Unless  Judgment   goes  by 

Defaults 
Or  Judge  certifies. 
Or  an  Order  is  made  for 

Co^U. 
Where  Plaintiff  dwells  more 

than  Twenty  Miles  from 

Defendant. 

Where  Claim  reduced  by 
Set-off —  by  Payment — 
Tender, 

Rules  of  Practice,  50 : 


The  county  court,  established  by  the  9  &  10  Vict.  c.  95, 
is  a  court  of  record,  and  has  all  the  jurisdiction  and  powers 
of  the  old  county  court  for  the  recovery  of  debts  and 
demands,  as  altered  by  that  act,  throughout  the  district  for 
which  it  is  holden  (a).  This  chapter  is  confined  to  pro- 
ceedings in  ordinary  plaints  for  the  recovery  of  debts  or 
damages.  The  jurisdiction  of  the  court  in  other  matters 
will  be  treated  of  in  separate  Chapters. 

In  what  Actions.'] — The  court  has  jurisdiction  in  all  per- 
sonal actions,  where  the  debt  or  damage  claimed  is  not 


(a)  9  &  10  Vict.  c.  95,  a.  3. 
Tbe  county  court,  although  it  is 
a  court  of  record,  is  still  an  in- 
ferior court.  See  Levy  v.  MoyUm, 


10C.B.189.  S.C,  1L.M.&P. 
307 ;  19  L.  J.,  C.  P.,  308-,  14 
Jnr.  983.  See  also  Breese  v. 
Owens f  ante,  p.  10. 


Jurisdiction. — In  what  Actions.  3/> 

more  than  502.,  whether  on  halance  of  account  or  other-  Chap.  iv. 

wise ;  but  not  (except  by  agreement  of  the  parties ;  as  to 

which,  see  pasty),  in  any  action  of  ejectment,  or  in  an 
action  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  is 
in  qaestion ;  nor  in  any  case  in  which  the  validity  of  any 
devise,  bequest,  or  limitation  under  any  will  or  settlement 
may  be  disputed ;  nor  in  any  action  for  malicious  prosecu- 
tion, libel,  or  slander,  criminal  conversation,  seduction,  or 
breach  of  promise  of  marriage  (c).  Although  the  county 
court  has  no  jurisdiction  to  decide  generally  on  a  question  of 
title,  it  has  been  provided  by  the  19  &20  Vict.  c.  108,  s.25, 
that  if  it  comes  in  question  incidentally,  the  judge  may 
decide  the  claim  which  it  is  the  immediate  object  of  the 
action  to  enforce,  if  both  parties  at  the  hearing  consent  in 
any  writing  signed  by  them  or  their  attorneys ;  the  judgment 
of  the  court  will  not,  however,  be  evidence  of  title  between 
the  parties  or  their  privies  in  any  other  action ;  and  the  con- 
sent does  not  affect  the  right  of  appeal.  Where  a  summons 
required  the  defendant  to  appear  to  answer  the  plaintiff  for 
assaulting  his  wife,  and  causing  her  to  be  charged  with 
felony  and  taken  into  custody,  it  was  held  that,  notwith- 
standQng  the  assault  was  included,  the  cause  of  action  was 
in  substance  for  a  malicious  prosecution,  and  consequently 
that  the  county  court  had  no  jurisdiction  (d). 

With  respect  to  the  amount  of  the  debt  or  damage.  In  a  Amount  of 
case  which  occurred  before  the  13  &  14  Vict.  c.  61,  and^^"' 
the  19  &  20  Vict.  &  108,  it  was  decided  that  a  demand 
exceeding  50  L,  and  reduced  by  set-off  to  a  sum  not  exceed- 
ing 50/.,  was  not  within  the  jurisdiction.  The  plaintiff 
claimed  in  his  particulars  227  /.,  but  gave  the  defendant 
credit  for  a  set-off  in  cash  and  goods  to  the  amount  of  186  2.,  Set-off. 
and  consented  to  abandon  the  excess  of  the  balance  above 
20  2.,  the  judge  of  the  county  court  having  heard  the  case  and 
^ven  judgment  for  the  plaintiff  for  the  amount  claimed,  not- 
withstanding that  the  defendant  objected  to  his  jurisdiction, 
a  prohibition  was  granted,  on  the  ground  that,  inasmuch  as 
the  plaintiff,  to  establish  his  right  to  recover  to  the  extent 
of  20  /.,  would  be  bound  to  prove  a  demand  exceeding  the 
defendant's  set-off,  t^e  court  had  no  jurisdiction  (e).  The 
principle  of  tbis  decision  would  still  hold  good  in  the  case  of 
a  disputed  set-off;  but  by  the  19  k  20  Vict.  c.  108,  s.  24,  it 

(e)  9  &  10  Vict.  c.  95,  ■.  58,  Q.  6.,  85. 
■nd  13  &  14  Vict.  c.  61,  s.  1.  (e)  Bttwick  v.  Capper,  7  C.  B. 

{d)  Jone*  ▼.  Currey,  2  L.  M.  669.  See  also  Woodhanuv,  New- 
Si?.  474..  S.  C.,20L.J.,Q.  B.,  fnon,  7C.fi.  654.  S.  C,  13Jar. 
438.  See  also  Chivere  v.  Savage,  456.  Tongue  ?.  Ckadwick,  5  £. 
5  £.  &  B.  679.    S.  C,  25  L.  J.,  &  B.  950. 
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36  JurUdictioiu^Cause  of  Action  not  to  he  divided. 

Part  i.  is  provided  that  the  court  shall  hare  jurisdiction  where  the 
debt  or  demand  consists  of  a  balance  not  exceeding  50  L 
after  an  admitted  set-oiF  of  any  debt  or  demand  claimed  or 
recoverable  by  the  defendant  from  the  plaintiff. 

Where  a  claim  is  reduced  by  payment,  the  words  "  ba- 
lance of  account"  in  the  9  &  10  Vict.  c.  95,  s.  58,  must  be 
read  as  '*  balance  of  account  on  investigation."  If,  therefore. 
Payment  a  plaintiff  sues  in  the  county  court  for  a  sum  under  50  /.,  and 
the  defendant  proves  that  he  has  paid  the  plaintiff  1,000/., 
the  court  has  still  jurisdiction,  and  the  plaintiff  in  answer 
may  show  that  that  sum  was  paid  on  an  old  account  (/). 

Extension  Extension  of  Jurisdiction  hy  Agreement.'] — By  the 
*^f  J!*"*"  9  &  10  Vict.  c.  95,  the  jurisdiction  was  limited,  as  above 
agreement  ^^*®^'  ^^^  regard  to  actions  in  which  any  question  of 
title  came  in  issue;  but  by  the  19  &  20  Vict.  c.  108,  s.  23, 
a  far  more  extended  jurisdiction  is  given,  both  as  to  the 
amount  and  nature  of  the  claim  which  may  be  adjudicated 
upon,  if  the  litigant  parties  agree  thereto;  and  now,  if 
both  plaintiff  and  defendant  agree,  by  a  memorandum 
signed  by  them  or  their  attorneys,  that  the  court  shall 
have  power  to  try  any  action,  if  it  be  one  which  may  be 
brought  in  a  superior  court  of  common  law,  and  not  an 
action  for  criminal  conversation,  the  court  will  have  juris- 
diction. This  provision  is  confined  to  claims  at  common 
law  ;  therefore  consent  will  not  give  jurisdiction  in  cases  of 
partnership  and  intestacy  (jj). 

Cause  of  Cause  of  Action  wtt  to  he  divided,"] — A  plaintiff  may  not 

to^b°"di*^  divide  a  cause  of  action  for  the  purpose  of  bringing  two  or 
▼ided.  '  more  suits ;  but  any  plaintiff  having  cause  of  action  for 
more  than  50  L  for  which  a  plaint  might  be  entered  if  it 
were  not  for  more  than  that  sum,  may  abandon  the  excess, 
and,  on  proving  his  case,  may  recover  an  amount  not  ex- 
ceeding 50  /.  The  judgment  of  the  court  upon  such  a  plaint 
is  in  full  discharge  of  all  demands  in  respect  of  such  cause 
of  action,  and  entry  of  the  judgment  must  be  made  accord- 
ingly (*). 

*"  Cause  of  action  **  in  this    section  means  <<  one  cause  of 
action/*  and  is  not  limited  to  an  action  on  one  separate  con* 

(/)  Twnier  v.  Barry,  5  Exr.  13  &  14  Vict.  e.  61,  s.  17. 

858.    S.  C,  1  L.  M.  &  P.  744  ;  (A)  9  &  10  Vict,  c  95,  t.63, 

14   Jur.    1099.      See   alM    per  and  13  &  14  Vict  e.  61,  i.  1. 

Manle,  J.,in  WbodhamMyi.NeW'  The  proTiaioni  of  the  latter  act 

«UM,  mnie,  p.  35.  affect  tiioie  of  the  fonDflr,althoiigh 

{§)  An  extended  jorisdiotion  hy  they  are  not  expreasly  mentionMl. 

•greement,  though  more  United  See  13  &  14  VieL  e.  61,  s.  2. 
than  the  present,  was  given  by 


Abandonment  of  Excess,  87 

tract :  therefore  in  the  case  of  tradesmen's  hilisy  in  which  Chap.  rv. 
one  item  is  connected  with  another,  and  the  dealing  is  not 
intended  to  terminate  with  one  contract,  hat  to  he  con- 
tinuoosy  so  that  one  item,  if  not  paid,  shall  he  united  with 
another,,  and  form  one  entire  demand,  the  demand,  if  it  ex- 
ceeds'50/.  ceases  to  he  within  the  jurisdiction  of  the  county 
court.  So,  where  the  suh-contractor  of  a  railway  company 
gave  his  workmen  tickets  or  orders  for  goods,  which  were 
supplied  by  the  plaintiff,  and  the  latter  brought  228  actions 
in  the  county  court  against  the  defendant  in  respect  thereof, 
for  sums  amounting  in  the  aggregate  to  808/.  195.,  the 
Court  of  Exchequer  granted  a  prohibition,  although  one 
claim  only  amounted  to  5/.  and  many  to  leds  than  20  s.  (i). 
Where,  however,  the  cause  of  action  consists  of  items  of  a 
different  character,  as  a  claim  for  goods  sold  and  money 
lent,  it  is  otherwise  (k).  So  rent  in  arrear  and  a  claim  for 
double  value  for  holding  over,  under  the  4  Geo.  2,  c.  28, 
or  indeed  any  two  demands  which  would  require  to  be  stated 
in  distinct  counts,  may  be  sued  for  by  separate  plaints  (/). 
A  pUuntiff  entered  two  plaints  in  the  county  court,  one  for 
19/.  IBs.  for  goods  sold  and  delivered,  work  and  labour, 
and  money  paid;  the  other  for  19  /•  for  money  lent.  The 
particulars  annexed  to  the  first  consisted  of  items  from  No- 
vember 1845  to  the  12th  of  July  1849,  amounting  together 
to  27/.,  which  sum  was  reduced  to  the  amount  above  men- 
tioned by  a  set-off.  The  particulars  of  the  second  plaint 
consisted  of  three  items,  from  April  1846  to  the  14th  of 
July  1849.  The  plaintiff  recovered  judgment  in  the  first 
cause  for  17  i.;  in  the  second  for  19/.  Upon  a  motion 
for  a  prohibition,  it  was  held  that  the  items  in  the  two 
plaints  were  not  so  connected  as  to  form  one  cause  of 
action,  although  they  might  have  been  recovered  under  one 
count  (m). 

Abandonment  by  Plaintiff  of  ExcesSy  or  Admission  q/*Abandon- 
5c/-ojf.]--ln  cases  in  which  a  plaintiff,  in  order  to  bring  ^^^^^^^f 
his  claim  within  the  jurisdiction  of  the  county  court,  aban-  ^cess,  or 
dons  the  excess  over  50  /.,  or  admits  a  set-off,  and  sues  for  admiMion 
the  residue,  the  abandonment  or  admission  of  the  set-off  of  set-off. 

(()€rimblfw.AfkroydA'ExT.  (m)   Kin^ion  v.    WilUff,    1 

479.    S.  C,  5  D.  &  L.  701 ;  12  L.  M.  &  P.  280.  S.  C,  19  L.  J., 

Jw.  357.  C.  P.,  269  :  14  Jur.  762.    It  did 

{k)  BrmnsHUr.  Powell,lh.M,  not  appear  that  the  set-off  had 

ti  P.  &&0.    S.  C,  19  L.  J.,  Eir.,  been  resorted  to  in  the  coutm  of 

362.  the  trial  to  redooe  the  plaintiff's 

(/)  fFtcMmi  T.  Zee,  12  Q.  B.  demand,   otherwise   this    would 

521.   S.  C,  18  L.  J.,  Q.  B.,  21 ;  have  heen  a  groand  for  prohibl- 

12  Jar.  628.  tion.    See  «n/e,  p.  35. 
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When  title 
is  in  dis- 
pute. 


When  Title  is  in  Dispute. 

must  be  entered  on  the  particulars  before  service  (n).  The 
abandonment  should  be  entered  on  the  judgment ;  since  by 
the  statute,  "  entry  of  the  judgment "  must  •*  be  made  ac- 
cordingly." Where  a  debt  of  50/.  is  due,  the  fact  of  com- 
mencing an  action  in  the  county  court  for  a  sum  less  than 
50  /.  is  not,  of  itself,  an  abandonment  of  the  excess ;  and 
unless  it  appears  by  the  judgment,  or  some  previous  pro- 
ceedings, that  the  plaintiff  has  done  some  act  of  abandon- 
ment in  court,  it  will  be  no  bar  to  a  future  action  (o).  It 
has  been  held,  however,  to  be  sufficient  if  the  abandon- 
ment be  entered  on  the  particulars  and  judgment  at  the 
hearing  (p). 

When  Title  is  in  Dispute.] — When  a  question  arises, 
whether  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment is  in  dispute,  so  as  to  oust  the  jurisdiction  of  the 
county  court,  the  title  set  up  must  be  more  than  a  mere 
suggestion  or  assertion  of  right ;  it  must  be  a  bond  fide 
claim,  and  one  that  can  exist  in  law  (9);  that  is,  it  must 
not  be  one  which  is  set  up  merely  in  order  to  prevent  the 
county  court  from  exercising  its  rightful  jurisdiction. 
Where,  however,  the  question  of  title  is  actually  raised  in 
fact  before  the  court,  the  judge  cannot  continue  to  try  the 
case  because  it  appears  to  him  that  the  claim  to  title  is  not 
supported  by  bond  fide  evidence ;  as,  for  instance,  that  it  is 
founded  on  a  forged  deed,  or  that  there  is  no  such  sufficient 
evidence  as  could  be  left  to  a  jury  in  support  of  it  (r).  The 
judge  should  ascertain  whether  the  title  is  truly  in  question ; 
if,  however,  he  should  assume   jurisdiction  where  title  is 


(n)  Rale  35. 

(0)  Vinti  V.  Arnold,  8  C.  B. 
632.  S.C.,  19  L.  J.,  C.  P..  98. 
Apothecaries*  Company  v.  Burt, 
5  Ezr.  363.  S.  C,  1  L.  M.  &  P. 
405  ;  19  L.  J.,  Exr.,  334. 

(p)  Isaacs  V.  Wyld,  7  Exr. 
163.  S.  C,  2L.  M.  &  P.  676; 
21  L.  J.,  Exr.,  46  ;  15  Jur.  1135. 
This  decision  was  before  the  pre- 
sent Role  35 ;  as,  however,  that 
IS  merely  a  rule  of  practice,  it 
wonld  seem  that  there  would  be 
no  objection  to  the  judge  entering 
the  abandonment  at  the  trial  if 
both  parties  consented.  He  could 
not  do  so  against  the  defendant's 
consent.  See  Hili  t.  Swift^  10 
Ezr.  726. 

(9)  Lhyd  V.  Jones,  6  C.  B.  81. 
S.  C,  12  Jur.  657.  Liiiey  t. 
Harvey,  5  D.  &  L.  648.     S.  C, 


17  L  J.,  Q.  B.,  357  ;  12  Jur. 
1026.  Emery  ▼.  Barrett,  27  L. 
J.,  C.  P.,  216.  See  the  facts  of 
this  case,  post.  chap.  XIII. 

(r)  Marsh  v.  Dewes^  17  Jur. 
558.  In  Lilley  v.  Harvey^  ante, 
the  claim  was  for  rent,  and  the 
defendant  said  he  was  the  owner  of 
the  premises,  having  bought  them 
at  an  auction,  but  he  produced  no 
evidence  whatever  to  establish  the 
fact ;  so  that  it  appeared  on  the 
proceedings  that  the  claim  was  a 
mere  pretence  to  avoid  the  juris- 
diction. In  Marsh  v.  Dewes,  the 
defendant,  in  answer  to  a  plaint 
for  trespass,  asserted  title  to  the 
premises  upon  the  ground  which 
involved  a  question  of  legitimacy, 
and  then  produced  but  sliyht  and 
inconclusive  evidence. 
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in  question,  a  superior  court  will  grant  a  prohibition  (s).  Cbap.  iv. 

Wbere  it  does  not  appear  upon  the  face  of  the  proceedings 

that  title  is  in  question,  the  judge  of  the  county  court  has 
jurisdiction  to  inquire  whether  it  is  so  or  not ;  but  his  deci- 
sion on  the  point  is  open  to  revision  in  one  of  the  superior 
courts,  on  motion  for  a  prohibition  on  affidavit  (^).  Where 
in  an  action  of  trespass  to  land,  the  defendant  pleaded  not 
possessed,  it  was  held,  on  a  motion  to  deprive  the  plaintiff 
of  costs,  that  the  plea  having  put  in  issue  title,  the  county 
court  could  not  have  adjudicated  on  the  case(tf).  But, 
in  order  to  entitle  a  plaintiff  in  trespass  to  realtv  to  the 
costs  of  an  action  in  a  superior  court,  he  must  show  not 
only  that  the  defendant  pleaded  not  possessed,  but  that 
at  the  trial  the  title  was  really  and  bond  Jidt  in  dis- 
pute (r). 

Where  a  defendant  who  was  sued  in  a  county  court  for 
double  Talue  for  holding  over  premises,  under  the  4  Gea  2, 
c.  28,  admitted  that  he  was  tenant  to  the  plaintiff  at  the 
time  when  the  rent  accrued,  from  which  the  holding  over 
commenced,  it  was  held,  on  a  motion  for  a  prohibition,  that 
he  could  not  avail  himself  of  the  objection  that  title  was  in 
dispute  («;). 

The  title  to  an  incorporeal  hereditament  comes  in  ques- 
tion whenever  either  its  existence  or  the  right  to  it  is  dis- 
puted (x). 

The  office  of  parish  clerk  is  an  hereditament,  and  where 
such  an  officer  sued  an  inhabitant  for  a  customary  annual 
payment,  it  was  held  that  the  county  court  had  not  juris- 
diction (y). 

A  paving  rate  imposed  by  act  of  Parliament  is  not  an 
incorporeal  hereditament,  and  may  be  sued  for  in  the  county 
court  (z) ;  nor  is  the  jurisdiction  of  the  county  court  ousted 
by  the  fact  that  the  local  act,  which  imposes  it,  gives  a 
power  to  sue  only  **  in  any  of  her  Majesty's  courts  of  record 


(t)  JUilef  T.  Uarrcir,  amte. 
Chew  ▼.  Holrayd,  8  Ezr.  249. 
S.  C.,22  L.  J.,  Ezr.,  95. 

(0  TAompttm  v.  Ingham,  14 
Q.  B.  710.  S.  C,  1  L.  M.  &  P. 
216;  19  L.  J.,  Q.  B.,  189;  14 
Jar.  429.  Seweli  v.  Jonei,  19 
L.  J..  Q.  B.,  372.  See  also  the 
obienratioiis  as  to  the  extent  to 
whidi  an  inferior  court  should  in- 
quire into  the  reality  of  an  ob- 
jection made  to  its  jnrisdictiooy 
per  Sir  W.  Scott,  in  like  War- 
rior,  2  Dods.  Adm.  Rep.  289. 


(k)  Timoiky  v.  Farmer,  7 
C.  B.  814. 

(v)  Latham  r.  I^eddinff,  17 
Q.  B.  440.  S.  C,  20  L.  J.,  aB., 
302. 

(w)  Wieiham  v.  Lee,  12  Q.  B. 
521. 

(  x)  Adey  T.  like  Triniiy  Hotue, 
22  L.  J.,  a  B.,  3. 

(y)  StephemBom  ▼.  Raime,  2 
E.  &  B.  744.  S.  C,  23  L.  J., 
a  B.,  62. 

(x)  BaddeUff  v.  DeKtem,A  Exr. 
506.     S.  C,  18  L.  J.,  Exr.,  44. 
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Malicunu  Prosecution* 


Part  i.  at  WestmiDster/'  if  that  act  were  passed  before  the  County 
Court  Act  (a). 

An  action  by  a  tenant  against  ^s  landlord  to  recover 
half  the  amount  of  a  rate  which  by  statute  was  to  be  paid 
by  the  tenant  and  deducted  from  the  rent,  is  not  one  in 
which  title  comes  in  question  (6). 

The  amount  paid  for  enforcing  an  order  of  justices  to 
abate  a  nuisance,  under  18  &  19  Vict,  c  121,  s.  19,  may 
be  recovered  in  a  county  court,  although  title  does  come  in 
question,  for  express  power  is  given  to  the  county  court  by 
that  act  (c). 

Wliere  a  railway  compauy  by  their  special  act  were  en- 
titled to  charge  a  certain  toll  on  carriages  passing  on  their 
line,  it  was  held  that  the  county  court  had  jurisdiction  to 
decide  whether  the  company  could  make  a  particular  chai^ge^ 
and  also  to  say  whether  coal-trucks  come  within  the  deno- 
mination of  *<  carriages**  in  respect  of  which  toll  was  by  the 
act  payable  (d).  But  **  rates  and  duties*'  payable  by  vessels 
under  a  local  harbour  act,  have  been  held  not  to  be  within 
the  jurisdiction  of  the  county  court  (e). 

The  above  exceptions  do  not  prevent  a  county  court  from 
trying  a  disputed  custom.  Where  the  question  at  issue  was 
the  customary  right  upon  a  public  navigable  river  for  the 
owner  of  a  wharf  so  to  moor  his  vessels  that  they  extended 
to  an  adjoining  wharf  belonging  to  another  person,  it  was 
held  that  a  county  court  might  try  the  right  (/)• 


proaeca 
tion. 


MaltcUmi  Mcdicious  Prosecution.] — ^Where  a  plaint  is  in  substance 
for  a  malicious  prosecution  the  county  court  has  no  jurisdic- 
tion, although  the  plaintiff  may  not  so  state  his  claim.  Thus 
where  a  plaintiff  sought  to  recover  against  a  railway  com- 
pany for  loss  of  time  and  attendance  before  a  magistrate, 
upon  a  complaint  and  information  by  the  defendants  that 
the  plaintiff  had  ridden  in  one  of  their  carriages  without 
paying  his  fare,  and  the  summons  was  dismissed  with  costs, 
it  was  held  that  the  action  could  not  be  brought  in  the 
county  court  (g). 


(a)  Stuari  t.  /ohm,  1  E.  &  B. 
22.  S.C.,  22  L.J.,  Q.  B.,  3; 
16  Jar.  1020. 

(b)  Gwymm  t.  Knight,  1  Eir. 
802. 

(e)  Reg,  t.  Harden^  2  E.  &  B. 
188.  The  Onardiama  iff  the 
Hertford  Umom  t.  Km^im,  11 
£zr.  295. 

(d)  Hunt  T.  Oreni  Northern 
Railumy  Compm^,  10  C.  B.  900. 


S.  C,  2  L.  M.  &  P.  260 ;  20 
L.  J.,  Q,  B.,  349  ;  15  Jar.  400. 

(e)  Adeg  t.  The  Triniig  House, 
22  L.  J.,  Q.  B.,  3;  17  Jar.  489. 
S.  C,  nomine  Reg,  t.  Everett, 
1  E.  &  B.  273. 

(/)  Davie  t.  Walton,  8  Ezr. 
153;  S.C.,l6Jnr.954;  22L.J., 
Ezr.,  25. 

ig)  Hunt  T.  Tft«  North  Stafford 
RailwagC^mpang,  2  H.  Ii  N.  451. 
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Bal&nce  of  Accounts  between  Partners.^ — The  jurisdic-  Cbap.it. 

tion  alao  extends  to  the  recovery  of  any  demand  not  ex- 

ceeding^  50 1^  which  is  the  whole  or  part  of  the  unliquidated  Balance  of 
halanoe  of  a  partnership  account^  or  the  amount  of  a  dis«  b^m 
tributive  share  under  an  intestacyi  or  of  any  legacy  under  a  partners. 
will  (A).      Where  real  and  personal  property  was  left  to 
execators  upon  trust  to  sell,  and,  after  paying  particular 
legacies,  to  divide  the  residue  among  certain  persons,  it  was  Legadet. 
held  that  the  county  court  had  jurisdiction  under  the  above 
sec^on  to  adjudicate  on  a  claim  made  by  one  of  such  per- 
sons for  a  share  of  the  residue,  in  a  plaint  against  the 
exectttors ;  for  in  that  case  no  trust  came  in  question,  ex- 
cept sach  as  is  included  in  every  legacy  which  is  to  be  paid 
by  an  executor  (t).     But  where  real  and  personal  property 
was  left  to  a  person  who  was  not  executor,  on  condition 
that  he  paid  to  a  third  person  an  annuity,  it  was  held  that 
the  annuitant  could  not  maintain  an  action  in  the  county 
oourt  against  the  legatee,  since  the  anxlUity  was  not  a  legacy 
within  the  meaning  of  the  act  (k).    So  a  bequest  of  money  to 
invest  for  an  infant,  and  pay  it  over  to  him  when  of  age,  with 
power  to  apply  it  for  him  during  his  minority,  is  not  a 
"  legacy**  over  which  the  county  court  has  jurisdiction  (/). 

AVhere  a  decree  has  been  made  by  the  Court  of  Chancery 
for  the  general  administration  of  the  effects  of  a  testator, 
that  court  will,  by  injunction,  restrain  a  legatee  from  pro- 
ceeding in  the  county  court  against  the  executor  for  the 
recovery  of  a  legacy  (w). 

Privilege.']  ~No  privilege,  except  that  of  the  chancellor,  Pririlege. 
masters,  and  scholars  of  the  universities  of  Oxford  qr  Cam-  Univeni- 
bridge,  is  allowed  to  any  person  to  exempt  him  from  the  ^^^ 
jurisdiction  of  the  court  (n) ;  nor  can  an  attorney  or  other 
person,  by  reason  of  any  privilege,  claim  to  sue  in  a  superior 
court  (o).     But  a  privileged  person,  as  a  Queen's  priest. 


(k)  9  ft  10  Viet  e.  95,  ■.65. 

(f )  PMff  ▼.  Williams,  6  Ezr. 
833.  S.  C,  2  L.  M.  &  P.  515 ; 
20  L.  J.,  Exr.,3Sl ;  15  Jnr.  932. 
See  also  Rt  FuUer,  2  E.  ft  B. 
573,  in  which  the  question  aroic, 
but  was  not  dedded,  whether  the 
ooantyeoart  hai  joriidictioD  where 
a  legaej  was  left  to  S.  ''should 
my  ezeentom  think  propor,"  and 
on  the  oonditioD  that  S.  behaved 
faithfolty. 

{k)  Lonffioticm  ▼.  Ltrngbottomf 
8  Bzr.  203.  S.  C,  22  L.  J., 
Ezr.,  74. 

(0  Hewttfm  T.  PkUlipt,  11 


Bzr.  699.  S.  C,  25  L.  J.,  Ezr., 
133. 

(m)  Satelife  r.  Winch,  22 
L.  J.,  Chanc,  915. 

(m)  9  ft  10  Vict  a  95,  n.  67, 
140. 

(o)  12ftl3iact  c.101,1.18. 
This  provision  was  passed  in  eon* 
sequence  of  the  cases  of  Lewig  v. 
Hmiet,  11  Q.  B.  921,  and  /ones 
V.  Brown,  2  Ezr.  329.  S.  C, 
12  Jnr.  380,  which  decided  that 
the  words  in  the  former  act  being 
"  ezempt  from  ihidjuri$diciion,*' 
an  attorney  plaintiff  was  not  de- 
prifed  of  his  privilqfe. 
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Judgment^  hxmfar  Final 


Stannary 
coarta. 


Part  i.  cannot  be  arrested  under  process  issued  from  a  county 
court  (p).  The  jurisdictions  of  the  courts  of  the  chan- 
cellors or  vice-chancellors  of  Oxford  or  Cambridge,  or  of 
the  lord  or  vice-wardens  of  the  Stannaries  of  Cornwall,  are 
not  affected  by  the  county  courts  (q).  The  effect  of  the 
statute,  as  regards  these  latter  courts,  is  to  take  away  the 
personal  privilege  of  a  tinner  as  to  the  jurisdiction  of  the 
county  court;  but  it  preserves  to  the  court  of  the  vice- 
warden  of  the  Stannaries  concurrent  jurisdiction  in  cases 
cognizable  by  him  under  the  charter  (r). 


Judgment, 
how  far 
final. 


Judgment,  how  Jar  /inal.'\  — No  writ  of  error  lies  from 
the  judgment  of  a  county  court  [s)  ;  nor  are  there  any 
means  of  reviewing  a  decision  (except  in  cases  in  which  the 
jurisdiction  is  given  by  13  &  14  Vict.  c.  61,  which  will  be 
mentioned  hereafter)  (t) ;  and  a  superior  court  will  not 
grant  a  prohibition  tliough  the  judge  has  acted  erroneously, 
if  the  matter  be  within  the  jurisdiction  of  the  court  (u). 

Wliere  the  judge  of  a  county  court  adjudicates  erro- 
neously upon  any  preliminary  matter,  and  improperly  re- 
fuses to  enter  upon  a  plaint,  the  Court  of  Queen's  Bench 
has  issued  a  mandamus  to  compel  him  to  hear  it ;  as  where 
upon  an  interpleader  summons  a  judge  erroneously  decided 
that  the  notice  of  claim  was  insufficient  (w).  If,  however, 
the  judge  enters  upon  the  hearing  of  the  plaint,  and,  upon 
the  evidence  adduced  before  him,  decides  that  he  has  no 
jurisdiction,  a  mandamus  commanding  him  to  hear  and 
determine  it  will  not  lie,  although  he  be  wrong  in  point  of 
law  (x). 


Copnirrpnt      Concurrent  JurisdictionJ^ — All  actions  and  proceedings 
iv!?***^"      which,  before  the  creation  of  the  new  county  courts,  might 
have  been  brought  in  any  of  the  superior  courts  of  record 


tion. 


(p)  Ex  parte  Daker,  24  L.  J., 
C.  P.  131. 

\g)  9  &  10  Viet.  c95,  as.  140, 
141. 

(r)  Newton  v.  Nanearrow,  15 
a  B.  144.  S.  C,  19  L.  J.,  Q.B., 
314;  14  Jiir.911. 

{»)  13  &  14  Vict  c  61,  a.  16. 

(/)  Poet.  Part  I.  Chap.  XVIII. 

(«)  Re  Ijenagkan,  2  Exr.  333  ; 
TV?  T.  Rayner,  5  C.  B.  162; 
Zohrab  v.  Smith,  5  D.  &  L.  635 ; 
Joeeph  T.  Henry t  19  L.  J.,  Q.  B., 
369.  S.  C,  15  Jar.  104.  See 
Jonee  v.  Jonee,  17  L.  J.,  Q.  B., 
170.    S.  C,  12  Jar.  397,  where 


a  prohibition  waa  granted,  on  the 
groand  that  the  judge  had  re- 
versed hit  own  decision  after  one 
of  the  parties  had  left  the  oonrt. 

(w)  B,  T.  Rickarde,  2  L.  M.  & 
P.  263.  &  C,  20  L.  J.,  a  B., 
351 ;  15  Jar.  358.  By  19  &  20 
Vict.  c.  108,  a  rale  is  aabstitated 
for  a  mandamaa. 

(x)  Milner  v.  Rkoden,  15  Jar. 
1037.  Lexden  Union  v.  South- 
patet  10  Exr.  201.  S.  C,  23 
L.  J.,  £xr.,  316.  See  also /»oil. 
PmoBiBiTioN,  in  what  caaei 
granted. 


Plaintiff  suing  in  Superior  Court  deprived  of  Costs. 
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may  be  brought  and  determined  in  any  superior  court  at  the  Cbap.iv. 

election  of  the  party  suing,  if  the  plaintiff  dwell  more  than 

twenty  miles  from  the  defendant,  or  if  the  cause  of  action 
did  not  arise  wholly  or  in  some  material  point  within  the 
jurisdiction  of  the  court  within  which  the  defendant  dwells, 
or  carries  on  his  business  at  the  time  of  the  action  brought, 
or  if  any  officer  of  the  county  court  is  a  party  (except  in 
respect  of  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  the  court,  or  the  proceeds  or 
value  thereof;.  These  actions  and  proceedings  are  not 
affected,  as  regards  costs  or  otherwbe,  by  the  provisions  of 
the  County  Courts  Act  (y). 

Order  by  Superior  Court  for  Trial  in  County  Court.']  OHer  by 
— In  actions  of  contract  within,  or  reduced  by  set-off  or  8ap«'>or 
otherwise  to  or  within,  50  /.,  the  judge  of  a  superior  court  ^^j^"*^ 
may,  on  terms  after  issue  joined,  order  the  cause  to  be  tried  coQnty 
by  a  county  court  (z).  court. 

Plaintiff  suing  in  Superior  Court  deprived  of  Costs,]^^  V]tan^ff 
If  in  any  action  commenced  in  any  of  the  superior  courts,  luing  in 
in   covenant,  debt,   detinue,  or  assumpsit,  not  being  for  '"'^TS'^. 
breach  of  promise  of  marriage,  the  plaintiff  recovers  a  sum  prf^ed  of 
not  exceeding  20  /. ;  or  if  an  action  of  trespass,  trover,  costs, 
or  case,  not  being  an  action  for  malicious  prosecution,  or 
for  libel,  slander,  criminal  conversation,  or  seduction,  so 
commenced  in  a  superior  court,  the  plaintiff  recovers  a  sum 
not  exceeding  5/. ;  he  can  have  judgment  to  recover  such 
sum  only,  and  no  costs,  except  in  cases  of  a  judgment  by 
default,  and  those  in  which  a  judge  certifies,  as  will  be 
presently  mentioned  (a).      Where  a  plaintiff,  suing  in   a 
superior  court,  obtains  judgment  on  a  demurrer,  and  then 
upon  a  writ  of  inquiry  recovers  damages  under  20/.,  he  is 
entitled  to  no  costs;  for  the  word  ^^ recover*'  in  the  statute 
is  not  confined  to   cases   in   which  the  plaintiff  recovers 
by  verdict  (b) ;  and  in  a  case  which  was   decided  upon 

(>)  9  &  10  Vict,  c  95,  s.  128. 
See  po»t  page  66,  as  to  where 
a  defendaDt  may  object  to  the 
jorisdicttoD. 

(z)  19  k  20  Vict.  c.  108,  §.  26. 
The  prooeediogs  in  the  coonty 
ooart  under  thG  provision  will  be 
found /MM/,  p.  74. 

(a)  13  &  14  Vict  c.  61,  s.  11. 
On  comparing  this  section  with 
*.  129  of  9  &  10  Vict.  c.  95,  a 
material  distinction  will  be  no- 
ticed. By  the  first  act  a  plaintiff 
s^g  in  a  snperior  court,  in  cases 


in  which  a  concurrent  jariadiction 
is  given  by  s.  128,  was  not  de- 
priTod  of  costs ;  by  15  &  16  Vict 
c.  54,  he  is  depriyed  of  costs,  un- 
less he  makes  an  application  and 
obtains  a  rule  or  order  under  s.  4. 
As  to  what  is  an  action  of  con- 
tract, and  what  an  action  of  tort, 
see  Lej^ge  ▼.  TVcirer,  1  H.  &  N. 
500. 

(b)  Prew  ▼.  Squire,  10  C.  B. 
912.  S.  C,  2L.  M.&P.  546; 
20L.  J.,C.  P.,  175. 
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Parti.    Beet  129  of  the  9  &  10  YicU  c.  95,  it  was  held  that  a 

plaintiff  who  recovered  less  than  SLmen.  action  of  tort  in 

a  superior  court  was  deprived  of  the  costs  of  a  demnrrer  on 
which  he  had  succeeded,  as  well  as  the  costs  of  the  issues  of 
fact  (c). 

A  declaration  alleged  that  the  plaintiff  delivered  a  horse 
to  the  defendant  as  a  livery  and  bait  stable-keeper,  to  be 
taken  care  of  and  kept  in  a  separate  stall ;  stating  as  a 
breach  that  the  defendant  did  not  take  care  of  the  horse,  or 
keep  him  in  a  separate  stall,  in  consequence  of  which  he 
was  injured  and  kicked  by  other  horses.  It  was  held,  that 
this  was  an  action  of  contract ;  and  consequently,  that  the 
plaintiff  having  recovered  by  verdict  less  than  20^  was,  in 
the  absence  of  a  certificate  from  the  judge  who  tried  the 
cause,  deprived  of  costs  by  the  County  Courts  Act,  13  &  14 
Vict,  c.^61,  ss.  11  &  12((/). 

Where  a  defendant  pays  into  court  less  than  20/.  to  a 
claim  over  20  iL,  and  the  plaintiff  takes  it  out  in  full  satis- 
fiiction,  he  is  entitled  to  costs  («). 

Where  it  was  sought  to  deprive  a  plaintiff  of  costs,  it 
was,  previous  to  the  passing  of  the  stat.  13  h  14  Vict,  c.  61, 
necessary  for  the  ddTendant  to  apply  to  the  superior  court 
for  a  rule  to  show  canse  why  the  phuntiff  should  not  bring 
the  record  into  court  for  the  purpose  of  having  a  suggestion 
entered  thereon  to  deprive  the  plaintiff  of  costs  (/),  which 
suggestion  might,  if  untrue  in  fiut,  be  traversed  by  the 

glaintifl^  and  so  brought  to  issue  (^).  This  proceeding  is, 
owever,  no  longer  necessary,  and  the  plaintiff  now  in 
all  such  cases  loses  his  costs,  although  no  suggestion  be 
entered  (A). 


Unlcn 
jadgmnt 
goesbf 
deCudt; 


Unleu  Judgment  goes  bg  Default,] — It  was  held,  under 
9  &  10  \^ct.  c  95,  that  where  a  defendant  suffered  judg- 
ment by  de&ult,  and  the  damages  were  assessed  under  a 
writ  of  inquiry,  the  provisions  of  the  statute  which  deprives 
the  plaintiff  of  costs  did  not  apply  (»).  By  the  later  act, 
id  &  14  Vict,  c  61,  this  exception    was   establbhed  by 


(e)  Alky  v.  Dele,  12  C.  B. 
378.  S.  C,  21  L.  J.,  C.  P., 
104. 

(d)  Leggew,  TVeAer,  2$  L.  J., 
Exr.,  71.  S.  C,  2  Jar.,  N.  &, 
12U. 

(e)  Ckdmben  v.  IFtlet,  24 
L.  J.,  Q.  B.,  267. 

(/)  Brooker  t.  Coepetf  3  Ezr. 


112.  S.  C,  18  L.  J.,  Bzr.,  41 ; 
12  Jnr.  964. 

(g)  WmUon  v.  Qvi/ler,  11  M. 
k  W.  76a 

<A)  13  k  14  Vict  c  61.  s.  11. 

(i)  llMdT.fiAni&folt,  7  as. 
630.  S.  C,  6  D.  &  L.  707  ;  12 
Jnr.  497;  dMM&tk&te,  Creii- 
welUJ. 
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express  words  (j) ;  and  this  has  been  held  to  apply  to  inter-  Chap.  it. 

locutory  as  well  as  to  final  judgment  of  default  (k).   By  the 

19&  20  Vict  c.  108,  8.30,  however,  if  a  plaintiff  in  a 
superior  court  recovers  in  an  action  of  contract,  by  judg* 
nent  by  default  a  som  not  exceeding  20^  he  is  deprived  of 
costs  unless  he  obtain  f  certificate. 

Or  Judge  certifies^] — If,  in  the  above  cases  the  judge  or  or  jadge 
other  presiding  officer  of  the  superior  court  before  whom  oertifiei ; 
the  verdict  is  obtained  certifies,  on  the  back  of  the  record, 
that  it  appeared  to  him  at  the  trial  that  the  cause  of  action 
was  one  for  which  a  plaiot  could  not  have  been  entered  in 
the  county  court,  or  that  there  was  a  sufficient  reason  for 
bringing  the  action  in  the  court  in  which  it  was  brought, 
the  plaintiff  has  the  same  judgment  to  recover  his  costs  as 
in  ordinary  cases  (/).  The  words  of  the  act  are  (m)  that  he 
shall  have  no  costs  if  he  recovers  in  the  superior  court  a 
sum  **  not  exceeding^  20/.  in  actions  of  contract,  and  *'  not 
exceeding**  5/.  in  actions  of  tort,  unless  the  judge  certifies ; 
and  the  section  which  empowers  the  judge  to  certify  enables 
him  to  do  so,  if  the  plaintiff  recovers  *<  a  less  sum  than  the 
sum  in  that  behalf  hereinbefore  mentioned,**  It  has  been 
held,  however,  that  the  judge  may  certify  when  the  verdict 
returned  for  the  plaintiff  is  exactly  20/.  in  an  action  of 
contract,  or  exactly  5/.  in  an  action  of  tort(n). 

The  certificate  may  be  granted  after  the  assises  at  which 
the  cause  was  tried  are  over  (o).  If  the  judge  at  the  trial 
refuses  to  certify,  a  superior  court  will  not  review  his  dis- 
cretion (p).  Where  a  case  is  tried  by  writ  of  trial  before 
the  under-sheriff,  the  certificate  must  be  made  before  the 
writ  is  returned.  After  this  the  under-sheriff  has  no  power 
to  certify  {q). 

In  any  action  in  ^rhich  the  plaintiff  is  not  entitled  to  Or  an  order 
recover  his  costs  by  reason  of  the  provisions  of  the  13  &  14  ii  made  for 

OOStB. 

0)  13  k  14  Viot  c.  61,  ■.  11.  dtely  the  tame  at  if  judgment  by 

After  the  paising  of  the  19  &  20  default  had  not  been  eioepted 

Vict  c  108,  a  doobt  waa  enter-  from  the  operationa  of  the  11th 

t«Ded  whether,  under  leot  30  of  lect.  of  13.8c  14  Vict.  c.  61. 

that  act,  there   ia   a  dueretion  (Jk)  Glytme  t.  Roberis,  9  Exr. 

VMted  in  the  judge,  or  whether  253.    S.  C,  23  L.  J.,  Eir.,  64. 

be  ia  bound  in  all  caaei  to  give  (i)  13  &  14  Vict  c.  61,  a.  12. 

ooeta  to  a  plaintiflf  in  the  eoperior  (m)  lb.  a.  11. 

ooarta,  when  the  defendant  auffen  (n)  Oarbp  v.  Hanit,   7  Ezr. 

judgment  bf  deftalt*  in  an  action  591      8.  C,  21  L.  J.,  Ezr.,  96; 

for  a  gum  not  exceeding  20  /.    In  16  Jnr.  456. 

the  Cite  of  Heard  v.  Bdey,  Ezr.  (o)  Bennett  v.  Tkompeon,  6 

HU.  Term  1857,  1  H.  &  N.  716.  E.  &  B.  663.  6.  C,  25  L.  J., 

S.C.,  26  L.  J.,  Ezr. ,  167 ;  3  Jnr.,  Q.  B.,  378. 

N.  8.,  71,  it  wat  decided    that  (p)  Palmer   t.   Rieharde,   6 

the  judge  hat  no  auch  diacretion,  Ezr.  335. 

«nd  that  the  plaintiff's  right  to  (g)  Kwqman  t.  Pryor,  1  H. 

costs  in  luch  catet  it  now    re^  ft  N.  719. 


Plaintiff  tuing  in  Superior  Court  deprived  of  Costs. 

Vicl.  c.6],g.  II,  or  by  19  &  20  Vict,  c  108,  s.80(r), 
whether  there  be  a  verdict  in  such  action  or  not,  if  the 
plaintiff  makes  it  appear  to  the  satisfaction  of  the  court  in 
which  the  action  was  brought,  or  to  the  satisfaction  of  a 
judge  at  chambers,    upon  summons,    that  the  actioD  nas 


mght  for  a  cause  in  which  concurrent  jnrisdici 
given  to  the  superior  courts  by  the  9  &  10  Vict.  c.  95, 
s.  1 28,  or  for  which  no  pl^nt  could  have  been  entered  in  any 
Buch  county  courts,  or  that  the  aclioa  was  removed  from  a 
county  court  by  cerltorari,  or  that  there  was  sufficient 
reasnn  for  bringing  it  in  the  court  in  which  it  was  bronght, 
then  the  court  in  which  the  action  is  bronght,  or  the  judge 
at  cbamhera,  "  thall  thereupon,"  by  rule  or  order,  direct 
thai  the  plaintiff  shall  recover  his  costs,  and  be  may  have 
the  same  judgment  as  in  ordinary  cases  (s). 

The  certificate  which  may  be  given  under  the  above 
power  is  different,  as  will  be  seen,  from  that  which  a  judge 
at  nisi  prius  may  make  under  the  13  &  14  Vict.  c.  61, 
8.  12(1),  and  consequently  an  order  for  costs  may  be  made 
by  the  court  or  a  judge  at  chambers,  although  a.  power  to 
certify  under  the  13  &  14  Vict.  c.  61,  s.  13,  has  by  an 
order  of  reference  been  given  to  an  arbitrator,  and  he  has 
feiledtodoso(tt). 

It  is  not  necessary  that  a  plaintiff  who  applies  for  an 
order  for  costs  should  apply  to  the  court  within  any  par- 
ticular time.  Orders  for  costs  have  been  made  in  caaes  in 
which  a  year  has  been  allowed  to  elapse  since  the  trial  (r). 

Although  an  order  for  costs  is  refused  by  a  judge  at 
chambers,  a  subsequent   application  may  be  made  to  the 

(r)  Anlt,]i,  H.  'may'    thereupon,    hj    rule    or 

(t)  \b  fi  16  Vict.  c.  S4,  t.i,  ariler,d<r«cttbillhcpUintifrihatt 

Tbii  Mction  repeals  s.  13  of  tbe  recover  hti  oosti."    See  tu  to  (be 

13  &  U  Vict.  c.  CI,  which  enu-  conatruccion  put  on  Ihii  word  by 

merited  the  lame  cuea  in  which  the   courtt,   Jontt   *.    Httrriton, 

coic*  might  be  ordered  bjr  (bo  6  Bir.  328.  S.  C,  2  L.  M.  &  P. 

jndge  of  B  niperior  court  u  tboHi  257  i    20  L  J.,  Eir.,  IGSi    15 

mentioDed  In  tbe  above  section,  Jur.  337.     UcDaugal  *■  Palrr. 

wllhtbeeicepiion  or  ODE.  namely.  nn,  II  C.  B.  255;  2  L.  M.  &  P. 

tbat  in  which  tbe  plaintiff  spplj-  681.     S.  C,  21  L.J.,  C.  P..  27  ; 

for   *a   order   tor  coita  majr  15  Jur.  1108.     Oote  v.  Poatii, 

)  that  "  there  waa  auSicieut  2  V..  Be  B.  210.     S.  C,  21  L.  J., 

DD  For  bringing:  such  action  in  Q.  B.,  183:    16  Jur.  365.  Aiplia 

court  in  which  Eucb  action  t.  Blacimini,  21  L,  J.,  Eir.,  78. 

hronghl."    ll  wai  aeceaiary  (I)  See  onrt,  p.  44. 

lis  c^M  to  apf  Ij  to  the  judge  (u)  Sharp  v.  Eveleigi,  20  L.  J., 

preiided  at  the  trial,  ander  Ear.,  282. 

2  of  tbe  tame  act.    Sect.  13  Iv)  Morrit  v.  Bomorih,   22 

lat  act  alio  enacted,  th»t  "  in  L,  J.,  Q.  B..  276.    S.C.,17Jur. 

at  luch  caiea  the  court  in  438.    See  alio  Rltd  >.  Gariintr, 

;h  the  laid  aclioa  i>  brouglir,  ib.  442. 

he  laid  judge  at  cbamhen. 


Ifliere  Plaintiff  dteells,  fe.  47 

coart  by  way  of  appeal  (»),  and  the  court  will  allow  fresh  Chap.  it. 

affidavits  to  be  used  (x),  but  the  application  must  be  made 

within  a  reasonable  time,  and  should  not  be  made  later  than 
the  following  terra  (y). 

The  affidavit  of  the  plaintiff  upon  which  the  application 
for  costs  is  founded  must  show  with  reasonable  certainty 
and  precision  that  the  case  is  within  the  exception  of  the 
act  (z) ;  but  it  is  sufficient  for  the  plaintiff  to  establish 
a  primd  facte  case  so  as  to  call  on  the  defendant  for  an 
answer  (a). 

Where  Plaintiff  dwells  more  than   Twenty  Miles  from  Where 
Defendant.^— ^y  the  Act  9  &  10  Vict.  c.  95,  s.  128,  a  P>"°«'f 
plaintiff  suing  in  a  superior  court  is  not  deprived  of  his  mQ^*hnn 
costs  in  cases  where  the  superior  courts  have  a  concurrent  20  miles 
jurisdiction,  as  where  the  plaintiff  dwells  more  than  twenty  from  de- 
miles  from  the  defeudant,  and  the  cause  of  action  did  not  fen^n*- 
arise  wholly,  or  in  some  material  point,  within  the  juris* 
diction  of  the  court  within  which  the  defendant  dwelt  or 
carried   on   his   business   at   the   time  of  action  brought. 
If  the  parties  dwell  more  than  twenty  miles   apart,   the 
option  of  suing  in  a  superior  court  exists,  although  both 
plaintiff  and  defendant  are   within  the   metropolitan   dis- 
trict (6). 

A  corporation  '*  dwells  *'  at  the  place  where  its  business 
is  earned  on  (c).  Where  the  plaintiff  has  a  permanent 
dwelling  more  than  twenty  miles  from  the  defendant,  the 
superior  courts  have  concurrent  jurisdiction,  although  the 
plaintiff  has  also  lodgings  for  a  temporary  purpose,  at  the 
time  when  the  action  is  brought,  within  twenty  miles  of  the 
defendant  {d). 

The  distance  of  twenty  miles  is  not  to  be  measured  by 
the  most  usual  or  nearest  practical  method  of  access,  but 
as  the  crow  Ales,  that  is,  in  a  straight,  line  upon  a  horizontal 
plane  {e). 

{w)  SioketT.  Gristelh  14  C.  B.  H.  &  N.  662.     S.  C,  26  L.  J., 

678.     S.  C,  23  L  J..  C.  P.,  141.  Exr.  169. 

(jr)  Sanderson  r.  Proctor^  10  (b)  Waferlow  ▼.   Dobsony  27 

Exr.  189.  L.  J.,  Q.  B.,  55.     See  pott,  p. 

(y)  Meredith  v.    GWins,    21  (e)  Taylor  v.    The  Crowland 

L.  J.,  Q.  B.,  273.     Orchard  ▼.  Ga»  Company,  11  Exr.  1.   S.  C, 

Moxey,2  E.  &B.  206.  24  L.  J.,  Exr.,  233.     See    also 

{z)  Room  T.   Cottam,  5  Exr.  SheiU  v.  Rait,  7  C.  B.  116,  a»  to 

820.    Peteraon^,  J)a9ia,6C.B.  meaniog  of  *' dwells." 
235.     Johnson  v.  Ward,  7  C.  B.  (rf)  Macdougal  v.  Paterton,  2 

868.     Duck  y.   Barton,  4  Exr.  L.  M.  &  F.  681.    S.  C,  21  L.  J., 

873.     Kirbyv.  Hodgson,  1  L.M.  C.  P.,  27  ;  15  Jur.  1108. 
k  P.  364.    Fry  ▼.  Whittle,  6  Exr.  (e)  Stokes  ▼.  Grissell,  23  L.  J., 

410.  C.  P.,  141.  Lakey.  Butler^b  Q.B, 

(a)    Springbett   ▼.    King,    1  92.    S.  C.,  24  L.  J.,  QB.,  273. 


48  Where  Plainiif  dweUs,  ^c* 

Part  t.        It  has  been  decided  upon  the  above  section  that  where 

the  items  of  a  bill  were  so  connected  as  to  form  one  cause 

of  action  {f\  if  any  one  item  had  arisen  within  the  juris- 
diction of  a  county  court,  within  which  the  defendant 
dwelt  or  carried  on  his  business  at  the  time  of  action 
brought,  and  the  parties  did  not  dwell  more  than  twenty 
miles  apart,  the  cause  of  action  *<  in  some  material  point " 
arose  within  the  jurisdiction,  and  that  the  superior  court 
had  no  concurrent  jurisdiction  under  sect.  128,  but  the 
case  was  within  sect.  129  (g).  Where  the  defendant  had 
entered  into  a  written  contract  to  take  a  number  of  bricks 
of  the  plaintiff  at  a  g;iven  price,  and,  after  some  had  been 
delivered,  he  declined  to  accept  the  rest ;  and  it  appeared 
that,  although  the  bricks  were  delivered  at  the  plaintiff's 
residence,  the  contract  was  signed  at  the  defendant's  resi- 
dence, and  the  parties  did  not  dwell  more  than  twenty 
miles  apart ;  it  was  held  that  the  plaintiff  was  not  entitled 
to  sue  in  a  superior  court,  since  the  cause  of  action  in 
a  material  point  arose  within  the  jurisdiction  where  the 
defendant  dwelt  (A). 

In  an  action  by  an  indorsee  against  the  drawer  of  a  bill 
of  exchange,  the  notice  of  dishonour  is  a  <*  material  point  *^ 
of  the  cause  of  action,  so  as  to  compel  a  plaintiff  to  sue  in 
the  county  court  (t). 

Where  some  only  of  several  defendants  resided  within 
the  district  of  the  county  court  within  which  the  cause  of 
action  arose,  it  was  held  that  the  superior  courts  had  con- 
current jurisdiction  with  the  county  court  (J);  so  where 
a  right  of  action  existed  against  a  husband  and  his  wife, 
and  the  husband  alone  resided  within  the  jurisdiction,  it 
was  held,  that  as  the  plaintiff  was  entitled  to  a  judgment 
against  both  husband  and  wife,  he  was  not  bound  to  sue 
in  the  county  court  (A).  The  same  rule  has  been  laid 
down  with  respect  to  plaintiffs,  and  it  has  been  held,  that 
where  one  of  two  plaintiffs  dwells  beyond  twenty  miles 
from  the  defendant,  the  superior  courts  have  eoncurrent 
jurisdiction  with  the  county  court,  and  that  the  plaintiffs 


(/)  As  in  Grimbly  v.  Aykroyd,  ties  lired  more  than  twenty  miles 

ante,  p.  37.  apart. 

(g)  Wood  V.  Perry,  3   Ezr.  (t)    Heath  ▼.  X<m^.  1  L.  M. 

442.    S.  Cm  12  Jar.  129.    Bon-  &  P.  333.    See  Boff  t.  MiUer, 

tey  V.    Wordawwrth,  25  L.  J.,  19  L.  J.,  C.  P.,  278.    S.  C,  14 

C.  P.,  205.  Jar.  746. 

(h)  Norman  ▼.  Marehant,  7  (J)  Doyle  t,  Lawrence f  2  hM. 

Ezr.  723.    S.  C,  21  L.  J.,  Ezr.,  &  P.  368. 

256.    The  marginal  note  of  this  (k)  Parry  v.  Dwiee,  I  L.  M. 

case,  in  the  L.  J.  as  first  printecl,  &  P.  379. 
alleged  incorrectly  that  the  par- 


Where  Claim  reduced  by  Set-offf  <^t.  49 

are  entitled  to  costs,  although  the  sum  received  is  under  Cbap.  vi. 

20/.  (/).  

Where  the  cause  of  action  is  shown  to  have  arisen  in  a 
material  point  within  the  jurisdiction  of  a  court  within 
which  the  defendant  dwells,  it  is  immaterial  whether  the 
plaintiff  knows  the  fact  or  not(in). 

**  Carrying  on  his  business  **  means  more  than  a  mere 
employment;  therefore  a  clerk  in  a  public  o£5ce  does  not 
carry  on  his  business  at  the  office  where  he  performs  his 
duties  (») ;  nor  could  a  foreman  or  shopman  be  said  to 
carry  on  his  business  at  his  master's  shop.  A  railway 
company  does  not  carry  on  business  by  having  a  receiving 
office  for  parcels  which  is  conducted  by  an  agent  (o).  A  sur- 
geon carries  on  his  business  in  a  dirstrict  where  he  visits  his 
patients,  although  he  does  not  reside  in  it(/»). 

The  cases  as  to  suing  a  debtor  who  resides  out  of  the 
jurisdiction  for  a  cause  of  action  which  arose  within  it,  will 
be  found  post,  p.  56. 

Where  Claim  reduced  by  Set-off."] — The  cases  in  which  Where 
the  county  court  has  jurisdiction  where  a  set-off  is  due  to  claim  re- 
the  defendant  have  already  been  noticed  (7).     Under  the  ttn<*^*>y 
9  &  10  Vict.  c.  95,  if  the  judgment  of  the  county  court  ^^^^  0^*^" 
was  for  a  sum  under  20/.  by  reason  of  the  claim  being  tender, 
reduced  by  set-off,  no  certificate  was  necessary.     The  Ian* 
graage,  however,  of  the  13  &.  14  Vict.  c.  61,  s.  11,  is  more 
extensive,  and  under  that  section  it  has  been  decided  that 
in  all  cases  (except  those  expressly  excepted  by  that  section) 
in  which  a  plaintiff  recovers  a  sum  not  exceeding  20/.  he  is 
not  enUtled  to  costs  unless  he  obtains  a  certificate  (r). 

(/)  Hiekie  ▼.  Salamo,  8  Eir.  (q)  Ante,  p.  35. 

59.     S.  C,  21  L.  J.,Exr.,  271 ;  (r)   Athcroft  t.   F6ulke9,    25 

16  Jur.  728.  L.  J..  C.  P.,  202.    The  point  de- 

(im)  Buckley  ▼.  Manny  5  Eir.  c:ded  in  this  case  could,  since  the 

43.     9.  C,   19  L.  J.,  Exr.,  151.  19  &  20  Vict  c.  108,  s.  24,  only 

S.    C,  14  Jnr.  226.     Rolfe  ▼.  Arise  where  the  set-off*  is  not  ad- 

Learmouth,  14  Q.B.  196.   S.  C,  niitted.    As  to  cases  in  which  a 

19  L.  J.,  Q.  h.y  10.  Glennie  ▼.  claim  is  reduced  by  paymentt  see 
2>e/mar,  IL.  M.&  P.  402.  S.  C,  Turner  v.  Barry,  5  Exr.  858, 
nomine  Sangtter  ▼.  Cove,  19  ante,  p.  36.  As  to  Tender ^  see 
lui.,  £zr.,  314.  Crotte  v.  Seaman,  10  C.  B.  884. 

(n)  See  per  Rolfe,  B.,  in  Glen-  S.  C,  2  L.  M.  &  P.  274.     I  his 

nie  T.  Delmar,  case  was  decided  npon  the  City 

(0)  Minor  t.  T^e  London  and  Small  Debt  Act,  10  &  II  Vict. 

North    Weetem   Railway   Com'  c.  71.    'Ihe  facts  of  it,  if  in  the 

pony,  26  L.  J.,  C.  P. ,  39.     S.  €.»  com  ty  court,   would  now  come 

20  Jur.  1168.  within  the  ruliog  m  Ashero/t  ▼. 
(/»)    Mitchell   V,  Herder,    23  Foulkce,  ante, 

L.  J.,  a  B.,  273. 
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Mules  of  Practice. 


Part  i. 

Ruled  of 
practice. 


Forms. 


Rules  of  Practice,]^Bj  sect.  32  of  the  19  &  20  Vict, 
c.  108,  the  Lord  Chancellor  may  appoint  five  county  court 
judges,  and  fill  up  any  vacancy  in  their  numher,  to  frame 
rules  and  orders  for  regulating  the  practice  of  the  courts, 
and  forms  of  proceedings  therein,  and  from  time  to  time  to 
amend  the  same,  and  the  rules,  orders,  and  forms  certified 
under  the  hands  of  such  judges,  or  any  three  or  more  of 
them,  are  to  he  submitted  to  the  Lord  Chancellor,  who  is 
to  allow,  disallow,  or  alter  the  same,  and  when  so  allowed 
they  are  to  be  in  force  in  every  county  court. 

Accordingly,  the  Lord  Chancellor,  on  the  2d  August 
1856,  appointed  five  of  such  judges,  who  framed  certain 
rules,  oitlers,  and  forms,  and  the  same  were  allowed  by  the 
Lord  Chancellor  on  the  6th  December  1856,  to  come  into 
force  on  the  1st  January  1857  (s). 

The  first  of  these  rules  directs  that  the  rules  framed  under 
the  provisions  of  sect.  12  of  12  &  13  Vict  c.  101,  shall,  on 
1st  January  1857,  cease  to  be  used  in  the  courts. 

By  Rule  196  it  is  directed,  that  in  case  of  proceedings  not 
provided  for  by  the  forms  in  the  schedule,  the  registrar  of 
the  court  shall  frame  the  forms  required,  using  as  guides 
those  provided.  By  Rule  4  an  interpretation  is  put  on 
some  of  the  words  most  frequently  used ;  and  it  is  provided 
that  sect.  142  of  the  9  &  10  Vict.  c.  95  (the  interpretation 
clause  of  that  act),  shall  apply  to  the  rules,  unless  there  is 
something  in  the  context  inconsistent  therewith. 

If  the  time  within  which,  or  the  mode  in  which  any  pro* 
ceeding  is  to  be  taken,  is  not  prescribed  by  act,  the  time 
and  mode  are  to  be  appointed  by  rule  (<). 

Forms."} — It  is  provided,  however,  that  where  a  notice  is 
required  by  the  rules  to  be  given  by  a  party,  it  shall  be 
sufficient  if  it  substantially  complies  with  the  form  (u). 


(«)  Se^  Rules,  Orders,  and 
Forms,  App. 

The  Committee  holds  its  sit- 
tings at  the  Treasnrjr,  Whitehall. 
Its  Members  are  Mr.  Seijeant 
MaoDing,  Mr.  Koe,  Mr.  Cooke, 
Mr.    Wolledge    and    Mr.   Tur- 


ner. Secretary,  Mr.  Niool.  Some 
trifling  amendments  in  the  Roles 
were  made  on  the  3d  January 
1859,  which  will  be  found  in  the 
App. 

(0  19  &  20  Vict,  c  108,  8.  5.  * 

(«)  Rule  173. 
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CHAPTER  V. 


PARTIES   TO    ACTIONS,    PLAINT,    AND    SUMMONS. 


Pahties  TO  Actions,  61 : 

Infanty  Plaintiffs  or    De- 
fendant* 
Executors. 
Joint  Defendants, 

Seal  op  Court,  63. 

Plaint,  63 : 

Entry  of. 

In  Metropolitan  Districts. 

Where  Plaintiff  Infant. 

Where  Jurisdiction  extended 
by  Agreement. 

Misnomer. 

Particulars  of  Demand 
of  Breaches  of  Coyb- 

NANT,  64. 

Plaint  Note,  66. 
Summons  how  issued,  66. 

Summons  out  of  the  Dis- 
trict, 66 : 


When  it  may  Issue. 
Form  of. 
Cause  of  Action. 

Sbrtice  of  Summons,  69 : 

By  whom. 

In  what  manner. 

Adjournment  where  Service 

too  late. 
Indorsement  of  Service. 
When  not  served. 
Return  of  Service  in  Fo- 

reign  Districts. 

Proof  of  Service,  61 : 
Within  District. 
Out  of  District. 

Successive  Summonses,  62. 

Summonses  to  satr  Sta- 
tute OF  Limitations,  62. 

Judgment  BT  Default,  63. 
How  obtained. 


Parties  to  AcOorn.'] — It  would  be  beyond  the  scope  ofPirtieito 
the  present  work  to  enter  upon  the  question  of  parties  to  actions. 
actions;  the  points  which  are  here  noticed  are  therefore 
only  those  in  which  the  practice  of  the  county  court  differs 
from  that  of  the  superior  courts.  Where  no  such  dif- 
ference has  been  created,  either  by  the  statute  or  the 
rules  of  practice,  the  general  rules  of  Uw,  so  far  as  they 
are  substantial  and  do  not  arise  from  the  forms  of  pleading, 
apply. 

Infant.] — An  infant  when  suing  for  wages,  remuneration  Infant 
for  piece-work,  or  for  work  done  as  a  servant,  is  not  com-  plaintiff, 
pelled,  as  in  the  superior  courts,  to  sue  by  prochein  amy  or 
guardian,  but  may  prosecute  such  action  in  the  same  manner 

c2 


5-2  Infant* — Joint  Defendants. 

Part  I.    as  if  he  were  of  full  age  (a).  When  he  is  suing  for  any  cause 
*  ; —  of  action,  other  than  the  above,  the  same  advantage  is  not 

given  him,  but  at  the  time  of  entering  the  plaint,  he  must 
attend  with  his  next  friend  at  the  office  of  the  registrar, 
and  no  plaint  may  be  entered  until  the  next  friend  has 
undertaken,  in  the  form  given  in  the  schedule  to  the 
rule  (6),  to  be  responsible  for  costs.  On  entering  into 
such  undertaking,  he  is  liable  in  the  same  manner  and  to 
the  same  extent  as  if  he  were  a  party  in  an  ordinary  suit, 
and  the  cause  proceeds  in  the  name  of  the  infant  by  such 
next  friend,  the  undertaking  being  filed  by  the  registrar. 
No  order  of  court  is  necessary  for  the  appointment  of  such 
next  friend.  If  the  plaintiff  fail  in,  or  discontinue  his  suit, 
and  does  not  pay  the  amount  of  costs  awarded  by  the 
court  to  be  paid  by  him  to  the  defendant,  such  amount  may 
be  recovered  from  the  next  friend,  in  the  same  way  as  any 
debt  or  damage  ordered  to  be  paid  by  the  same  court  can 
be  recovered  (c). 
Defendant.  Where  an  infant  is  defendant,  he  must,  as  in  the  supe- 
rior courts,  appear  by  guardian.  Where  an  infant  defendant 
appears  at  the  hearing,  and  names  a  person  willing  to  act 
as  guardian,  and  who  then  assents  so  to  act,  such  person 
may  be  appointed  guardian  accordingly ;  but  if  the  defend- 
ant do  not  name  a  guardian,  the  jud^e  may  appoint  any 
person  in  court  willing  to  become  guardian,  or,  in  default  of 
such  person,  the  jud^  may  appoint  the  registrar  of  the 
court  to  be  guardian,  and  the  cause  may  proceed  thereupon 
as  if  another  person  had  been  appointed  guardian,  and  the 
name  of  the  guardian  appointed  must  be  entered  in  the 
.  form  in  the  schedule :  no  responsibility,  however,  attaches 
to  the  person  so  appointed  guardian  [d). 

Executors.  Executors,'\ — Executors  or  administrators  may  sue  and 
be  sued  in  like  manner  as  if  they  were  parties  in  their  own 
right  [e). 

Joint  Joint  Defendants.'] — ^Where  there  is  a  demand  apainst 

defendants,  two  or  more  defendants  who  are  jomtly  liable,  it  is  sufficient 

to  serve  one  with   process,  leaving  out  the  others,  and 

judgment  and  execution  may -go  against  the  defendant  or 

defendants   served,   who,   when   the  judgment   has   been 

« 

(a)  9  &  10  Vict.  c.  95,  s.  64.  See  as  to  actions  by  and  agunst 

(b)  Rale  5.     See  form  1,  App.  execators,  post.  Chap.  XI.     See 

(c)  Rale  5.  also  as  to  where  the  proceedings 
{d)  Hale  89.    See  forms  39,  may  be  amended  when  an  error 

40,  App.  has  been  made.    Rules  93,  94. 

(e)  9  &  10  Vict.  c.  95,  s.  66. 


Seal  of  Court, 
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satisfied,  may  recover  Qontribution  from  any  persons  jointly   Chap.  v. 

liable  (/).     Where  a  plaintiff  avails  himself  of  this  pro- 

vision,  and  proceeds  only  against  one  or  more  of  several 
joint  contractors,  the  defendant  or  defendants  sued  may 
avail  himself  or  themselves  of  any  set-off  or  other  defence 
to  which  he  or  they  would  be  entitled  if  all  the  joint  con- 
tractors were  made  defendants  (g).  It  should  be  remem- 
bered, that  as  by  law  a  judgment  against  one  of  several 
joint  contractors  extinguishes  the  obligation  of  the  others, 
such  a  judgment  may  be  made  available  to  the  defendant 
or  defendants,  or  any  other  of  the  joint  contractors,  in  the 
same  or  in  any  other  county  court  or  county  courts,  if  sued 
jointly  or  severally  on  such  joint  contract  (A). 

Seed  of  Court,] — Every  summons  and  process  issuing  Seal  of 
out  of  the  court  is  sealed  with  the  seal  of  the  court  (»)•         court. 


Plaint. 2 — All  actions  are  commenced  by  plaint,  and  it  Plaint, 
must  be  entered  at  the  court  in  the  district  of  which  the  Entry, 
defendant  or  one  of  the  defendants  dwells  or  carries  on 
business,  or  by  leave  of  the  court  in  that  of  the  district  in 
which  he  shall  have  dwelt  or  carried   on  his  business  at 
some  time  within  six  calendar  months  next  before  the  entry 
of  the  plaint,  or  by  leave  of  the  court  or  registrar  where  the 
cause  (faction  arose  {J)y  except  where  the  plaintiff  dwells  or  In  the  me. 
carries  on  business  within  one  of  the  metropolitan  districts,  tropolitan 
and  the  defendant  dwells  or  carries  on  business  with  any  ^"^"<^ 
one  of  those  districts,  when  the  summons  mav  issue  either 
in  the  plaindff*s  or  defendant's  district  (A).   On  the  applica^ 
tion  of  any  person  desirous  to  bring  an  action,  the  registrar 


(/)  9  &  10  Vict.  C.95,  a.  68. 

{g)  Rale  90.  This  is  in  aocord- 
•ence  with  the  holding  of  the  su- 
perior courts,  that  in  an  action 
against  one  of  two  joint  contrac* 
tors,  a  plea  by  the  defendant  that 
the  promises  were  made  by  him 
joinUy  with  another,  and  a  set-off 
of  a  debt  dne  from  plaintiff  to 
defendant  and  such  oUier  person 
jointly,  is  a  good  answer  to  the 
action.  Staekwood  v.  Dufiii,  3 
Q.  B.  822.  See  also  in  the  case 
of  a  partner  allowed  by  the  firm  to 
appear  as  the  sole  owner  of  part- 
nership property.  See  Gordon  v. 
SUU,  2  C.  B.  821.  It  mnst  be 
shown,  however,  in  snch  a  case 
that  the  other  partners  were  in 
some  defiralt,  or  assented  to  their 

C3 


partner  ao  holding  himself  oat. 

(A)  King  v.  Hoare,  13  M.  & 
W.  494. 

(0  9  &  10  Vict  c.  95,  8.  57. 

0)  lb.  s.  60,  and  19  &  20 
Vict,  c  108,  s.  15.  As  to  what 
constitutes  the  cause  of  action,  see 
po$tf  page  57.  If  the  action  is 
brought  by  or  against  a  judge  or 
an  oflScer  of  the  court,  see  on/e, 
p.  26. 

{k)  19  &  20  Vict,  c  108,  s.  18. 
A  plaintiff  may  sue  in  the  metro- 
politan district  in  which  he 
dwells,  although  he  has  only  taken 
a  lodging  within  it  for  the  ezpresa 
purpose  of  so  suing.  See  Mastey 
T.  Bwrton,  2  H.  &  N.  597.  S.C, 
27  L.  J.  j^  R.  101. 
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Particulars  of  DemancL 


Where 

plaintiff 

infant. 


Part  i.  enters  the  plaint  in  a  book  kept  in  his  office,  stating  the  names 
and  last  known  places  of  abode  of  the  parties,  and  the  sub- 
stance of  the  action,  every  plaint  being  numbered  according 
to  the  order  in  which  it  is  entered  (/).  If  the  plaintiff 
is  unacquainted  with  the  defendant's  Christian  name,  he 
may  be  described  in  the  summons  by  his  surname,  or  by 
his  surname  and  the  initial  of  his  Christian  name,  or 
by  the  name  by  which  he  is  generally  known ;  and  in  the 
event  of  the  plaintiff  or  defendant  not  appearing,  the  pro- 
ceedings under  ss.  79  and  80  of  the  9  &  10  Vict,  c  95 
(which  provide  for  proceedings  in  the  absence  of  the  plain- 
tiff or  defendant),  may  be  taken  as  if  the  true  Christian 
name  and  surname  had  been  stated  in  the  summons,  and  all 
subsequent  proceedings  thereon  may  be  taken  in  conformity 
with  such  description  (m). 

The  mode  of  proceeding  where  an  infant  enters  a  plainty 

other  than  for  wages  (n),  will  be  found  an/«,  p.  61. 

.^^^ .  In  cases  in  which  the  parties  have  agreed  that  the  court 

i^^^j^^^^*    shall  have  power  to  try  actions  in  respect  of  which  it  has 

extended     i^ot  otherwise  jurisdiction,  the  memorandum  of  agreement 

required  by  the  act  (o)  must  be  filed  with  the  registrar  at 

the  time  of  filing  the  plaintiff's  demand  (p).    The  plaint  in 

these  cases  is  entered,  and  the  summons  issues  thereon,  as  in 

other  cases  ;  and  all  the  rules  of  practice  applicable  to  other 

proceedings  within  the  jurisdiction  are  adopted  in  these  (^.) 

Misnomer.  Misnomer,'] — Neither  plaint  nor  summons  is  vitiated  by 
misnomer  or  inaccurate  description  of  person  or  place,  so 
that  the  person  or  place  is  described  so  as  to  be  commonly 
known  (r).  As  to  the  description  of  the  defendant  by 
initials,  «ee  above. 

Particulars  of  Demand.'] — The  plaintiff  on  entering 
the  plaint,  must  in  all  cases,  where  the  sum  sought  to  be 
recovered  exceeds  40^.,  deliver  at  the  office  of  the  registrar 
as  many  copies  of  a  statement  of  the  particulars  of  his 
demand  or  cause  of  action  as  there  are  defendants,  and  an 
additional  copy  to  be  filed,  and  all  such  copies  must  be 
sealed  with  the  seal  of  the  court  (s).  These  jMuticulars  are 
taken  to  be  and  treated  as  part  ox  the  summons  (f ). 


by 

ment. 


Paiticalara 
of  demand. 


(/)  9  &  10  Tict.  c.  95,  8.  59. 
Role  33.  The  residence  being 
known,  the  court  in  which  the 
plaint  ia  to  be  entered  can  be  ascer- 
tained at  anj  registrar'!  office. 

(m)  Role  34. 

(»)  For  wages  be  is  entitled  hj 
the  statute  to  sue  "in  the  same 
manner  as  if  he  were  of  full  age." 
See  ante,  p.  51. 


(o)  See  of  this  ante,  p.  36. 

{p)  19  ft  20  Vict.  c.  108,  s.  23. 

(q)  Rale  185. 

(r)  9  &  10  Vict.  c.  95,  s.  59. 

(»)  If  the  plaintiff  abandons 
part  of  his  claim,  or  reduces  it  bf 
admitting  a  set-oflT,  he  must  so 
state  on  the  particulars.  See 
Qnte,  p.  37. 

(/)  Rule  35. 
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The  nature  and  extent  of  the  particulars  and  the  amount   Crap.  ▼. 

of  infoimation  which  they  convey  to  the  defendant,  roust ^ 

of  necessity  vary  according  to  the  circumstances  of  each 
particular  case.  The  general  rule  is  that  a  defendant  is 
entitled  to  such  particularB  of  the  plaintifi^s  demand  as  will 
give  him  that  information  which  a  reasonable  man  would 
require,  respecting  the  matters  against  which  he  has  to 
defend  himself  (ti).  And  particulars  of  demand  must  be 
dealt  with  in  the  cotinty  courts  in  the  same  way  as  they  are 
in  the  superior  courts ;  the  question  in  each  case  being,  not 
whether  every  statement  contained  in  such  particulars  is 
accurate  in  all  respects,  but  whether  the  inaccuracy  in  them 
is  such  that  the  defendant  could  have  been  misled  by  it  (v). 
In  an  action  by  an  engineer  who  had  employed  other  per- 
sons, the  court  held  that  the  particulars  of  demand  must 
be  as  specific  as  it  was  possible  for  the  plaintiff  to  make 
them,  and  that  a  mere  statement  of  aggregate  sums  claimed 
in  respect  of  tavern  bills,  assistant  surveyors,  &c^  finding 
surveyors,  meeting  and  managing  with  solicitors,  &c.,  would 
not  suffice  (to).  A  plaintiff,  who  is  suing  for  a  balance  of 
account,  need  not  furnish  in  his  particulars  a  statement  of 
monies  received  by  him  from  the  defendant  (x).  He  may, 
however,  do  so  in  order  to  save  the  expense  of  proof  by  the 
defendant ;  but  even  in  that  case,  he  is  not  bound  to  state 
the  items  of  reduction  which  he  admits ;  it  is  sufficient  if 
he  states  the  items  of  his  own  demand,  and  the  amount 
admitted  as  going  in  reduction  (y). 

In  actions  on  instruments  to  secure  the  performance  of  Ofbreach»a 
covenants  within  the  meaning  of  the  8  &  9  Wm,  3,  c.  11,°^  ^^^' 
the  plaintiff  must  deliver  particulars  of  the  breaches  on 
which  he  relies  (z)« 

Plaint  Note."] — At  the  time  of  entering  the  plaint,  the  Plaint  note, 
registrar  of  the  court  must  give  to  the  plaintiff,  or  his 
attorney  or  agent,  a  note  under  the  seal  of  the  court, 
according  to  the  form  in  the  schedule  (a).  No  money  may 
be  paid  out  of  court  to  the  plaintiff  or  his  agent,  unless  on 
production  of  such  note  5  or,  in  the  event  of  such  note  being 

<«)  Per  AMeraon  B. ;  RfmUe         (y)  Per  Pattetoa,  J. ;    Smkh 
Y.  Ser^fardy  15  M.  k  W.  83.  v.  Bldridge,  6  A.  &  E.  64. 

(9)    See   per    Parke,    B.,    in  (z)  Rule  36.    That  ia,  in  all 

Oiarke  ▼.  Stsnei^e,  7  £ir.  439.      actiona  upon  any  bond  or  bonds. 
S.  C,  16  Jar.  432.  or  on  anj  penal  anm  for  non- 

(v)  Pritehard  v.  Netion,  16      performance  of  any  covenants  or 
M.  &  W.  772.  agreements  in  any  indenture,  deed, 

(s)  Pmpnae  v.  Crease,  1  M.      or  writing  contained.    See  8  &  9 
k  W.  36.  Wm.  3,  &  11,  a.  8. 

(a)  See  form  3,  App.  p. 
C  4 
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Summons  out  of  the  District. 


Paut  t.  lost  or  destroyed,  the  registrar  must  be  satisfied,  on  oath, 
that  the  person  applying  for  payment  is  the  plaintiff,  or  his 
agent  duly  authorised  (fi), 

how  issued.  Summons  how  Issued,] — Upon  the  entry  of  the  plaint, 
'  a  summons  stating  the  nature  of  the  action,  and  with  the 
number  of  the  plaint  in  the  margin,  is  issued  under  the 
seal  of  the  court  (c).  It  must  be  in  the  form  given  in  the 
schedule  to  the  rules,  and  must  be  dated  as  of  the  day  on 
which  the  plaint  was  entered.  The  date  of  it  is  treated  for 
all  purposes  as  the  commencement  of  the  suit  (d).  It  may 
be  made  returnable  either  at  the  next  court  after  the  entry 
of  the  plaint,  or  by  leave  of  the  court  or  registrar,  at  any 
subsequent  court  within  three  months  (e). 

The  registrar  of  the  court  must  issue  snnmions  within 
the  district  to  the  high  bailiff  forthwith,  after  the  plaint  is 
entered  (f).  He  must,  also,  where  particulars  are  required, 
annex  to  the  summons  a  copy  of  the  plaintiff's  particulars, 
sealed  with  the  seal  of  the  court,  and  make  and  deliver  to 
the  bailiff  a  true  copy  of  the  summons  for  indorsement  (^); 
but  it  is  the  duty  of  the  bailiff  to  attend  at  the  registrar's 
office  for  the  purpose  of  receiving  summonses  once  at  least 
every  day,  and  to  ascertain,  by  examination  and  comparison 
of  them,  the  correctness  of  the  copies  (/i). 


Sammons 
oat  of  the 
district. 

When  it 
may  issue. 


Summons  out  of  the  DtstrictJ} — This  summons  may,  by 
leave  of  the  judge,  issue  in  the  district  in  which  the  de- 
fendant or  one  of  the  defendants  has  dwelt,  or  earned  on 
his  business  at  some  time  within  six^alendar  months  next 
before  action  brought ;  or  by  leave  of  the  court  or  registrar, 
it  may  issue  in  the  district  in  which  the  cause  of  action 
arose  (t).  Leave  to  issue  such  a  summons  out  of  the 
district  will  be  granted  only  if  either  the  judge  or  the 
registrar,  as  the  case  may  be,  is  satisfied,  by  a  statement 
on  oath  (j)^  that  the  party  applying  has  a  cause  of  action, 
and  that  the  whole  of  such  cause  arose  within  the  home 
district  (h). 


(b)  Rule  38. 

(c)  9  &  10  Vict.  c.  95,  s.  59. 
(<f)  Rule  39.  See  form  5,  App. 
(e)  Rule  40. 

(/)  Rule  11. 

(^>  Rule  14. 

(A)  Rule  23. 

(t)  9  &  10  Vict.  e.  95,  §.  60. 
19  &  20  Vict.  c.  108,  i.  15.  See 
the  constructioD  put  on  '*  car- 
ries on  his  business,"  ante,  p.  49. 

(i)  By  Rale  4,  the  words  ''on 
oath"   shall  be    understood   to 


mean  "  on  vivd  voce  or  by  affi- 
davit" 

(k)  Rale  41.  See  Borthwiek 
V.  Walton,  24  L.  J.,  C.  P.,  83, 
and  Hemaman  v.  Smith,  10  Ezr. 
659,  which  decided,  before  this 
rule  was  made,  that  "  cause  of 
action"  in  sect.  60  of  9  &  10  Vict, 
c.  95,  meant  '*  whole  cause  of 
action. "  By  Rule  109,  where  the 
court  gives  leave  to  take  any 
proceeding,  no  order  need  be 
drawn  up. 
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Where  a  summons  is  issued  by  leave  of  the  judge  or  Cbap.  v. 
registrar,  the  words  "  by  leave  of  the  court,"  or  **  by  leave 


of  the  registrar,**  as  the  case  may  be,  must  be  written  on  Fonn  of. 
the  face  of  it  (/). 

As  the  summons  may  issue  out  of  the  district  in  which  Canse  of 
the  ''cause  of  action"  arose,  it  often  becomes  material  to  action, 
decide  what  are  the  facts  which  constitute  the  cause  of 
action  in  each  case.  The  words  in  the  statute  being  "  cause 
of  action,"  and  not  *^  material  evidence  of  the  cause  of 
action,"  as  in  the  undertaking  which  a  plaintiff  who  sought 
in  an  action  in  the  superior  courts  to  bring  back  the  venue 
when  it  had  been  changed(9ii),  was  compelled  to  g^ve,  the  cases 
which  decided  whether  or  not  there  had  been  a  compliance 
with  such  an  undertaking,  afford  no  analogy  to  this  question. 

As  each  case  must  depend  upon  the  special  circumstances 
which  are  relied  upon  as  evidence  of  a  cause  of  action,  it  is 
impossible  to  lay  down  any  universal  rule  upon  this  subject ; 
one  of  the  cases  which  most  frequently  arises  may,  however, 
be  mentioned  with  advantage,  namely,  where  goods  are  sold 
and  ddivered,  not  to  the  vendee  himself,  who  resides  out  of 
the  district,  but  to  a  carrier,  at  some  place  within  the  district, 
to  take  to  him ;  in  which  case,  if  the  carrier  is,  either  by 
special  appointment,  or  by  the  previous  course  of  business, 
adopted  by  the  parties  as  the  agent  of  the  defendant,  a 
delivery  to  him  is  equivalent  to  a  delivery  to  the  vendee, 
and  the  cause  of  action  is  complete  within  the  jurisdiction  in 
which  the  delivery  takes  place  (n).  Where,  however,  the 
plaintiff,  who  was  a  carrier  and  wharfinger,  agreed  by  a 
written  contract  to  carry  defendant's  timber  by  canal  from 
S.  to  L.  at  16«.  per  ton,  to  include  all  charges  except  wharf- 
age, and  in  order  to  load  the  timber  on  the  plaintiff's  barge 
it  was  necessary  to  haul  it  from  one  side  of  the  canal  to  the 
other,  and  the  defendant's  horses  not  being  on  the  spot,  the 
plaintiff  provided  a  team  for  hauling  it :  It  was  held,  that 
the  hauling  of  the  timber  and  the  carriage  constituted  but 

(0  Rale  42.  Prerions  to  the  (m)  Reg.  Gen.,  H.T.,  2  Wm.  4, 
rales  of  practice  of  1851,  the  same  §.  103.  Repealed  by  Reg.  Gen., 
form  of  sumoions  was  used,  whe-  H.  T.,  1853. 
ther  it  issued  within  the  (Ustrict  («)  The  cases  which  have  been 
or  oot  of  it ;  and  it  was  held  that  decided  upon  the  question,  whe- 
a  writ  of  summons  issuing  by  leave  ther  or  not  there  has  been  a  de- 
of  the  court  was  good,  although  livery  to  an  agent  or  carrier,  so  as 
it  did  not  appear  on  the  face  of  it  to  satisfy  the  statute  of  frauds, 
that  it  so  issued  ( Waiert  ▼.  Hand'  have  followed  the  above  rule.  See 
^,  6  D.  &  L.  88)  ;  by  these  and  DtUtan  v.  Solomontan,  3  B.  &  P. 
the  present  rules,  where  a  sum-  582;  JVormon  v.  PMUipt,  14 
mona  issues  by  leave  of  the  court,  M.  &  W.  277.  See  also  De  Por^ 
the  leave  must  be  stated  thereon  guet  v.  Bury,  16  Law  T.  435 ; 
according  to  a  form  given  in  the  decided  upon  a  suggestion  to  de- 
schedule  to  the  rules.  prive  a  plaintiff  of  costs. 

c  fi 
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Summons  out  of  the  DUtrict 


Part  i.    one  cause  of  action,  and  that  as  the  cause  of  action  for  carry- 

ing  the  timber  did  not  arise  until  the  delivery  of  it  in  L.,  the 

case  was  not  within  the  jurisdiction  of  the  S.  county  court  (o). 

The  order  for  goods  is  a  material  part  of  the  cause  of 
action ;  therefore  where  an  order  for  goods  was  given  in 
Oxford  to  a  traveller  for  a  Manchester  house,  and  the  goods 
were  by  the  defendant's  request  sent  from  Manchester  by 
railway,  it  was  held  that  the  whole  cause  of  action  did  not 
arise  within  the  Manchester  district  (j9). 

This  question  has  arisen  also  in  actions  on  bills  of  ex- 
change. '  The  acceptance  of  a  bill»  although  revocable  at 
any  time  before  delivery,  is,  if  unrevoked,  complete  as  soon 
as  written  on  the  bill,  and  the  contract  is  made  in  that  place 
where  the  bill  is  acceptedy  not  where  it  is  issued;  therefore 
where  a  defendant  accepts  a  bill  within  the  jurisdiction,  and 
delivers  it  to  the  plaintiff,  the  drawer,  out  of  the  jurisdiction, 
the  cause  of  action  arises  within  the  jurisdiction  {q).  Upon 
the  same  ground,  where  a  plaintiff  residing  at  N.,  drew  a 
bill  of  exchange  upon  the  defendant,  who  resided  at  L., 
which  was  witiiout  the  jurisdiction  of  the  county  court  of 
N.«  and  the  defendant  accepted  the  bill  at  L.,  and  returned 
it  by  post  to  the  plaintiff  at  N.,  who  afterwards  sued  on  it 
in  the  county  court  of  N.,  it  was  held  that  the  judge  had  no 
jurisdiction,  the  cause  of  action  not  having  arisen  in  his 
jurisdiction  (r).  Where  an  indorsee  is  suing,  although  the 
bill  is  drawn  and  accepted  and  the  indorser  puts  his  name 
to  it  within  the  jurisdiction,  if  it  is  delivered  to  the  indorsee 
out  of  the  jurisdiction,  as  he  has  no  title  until  delivery,  the 
cause  of  action  does,  not  arise  within  the  jurisdiction  (s)» 

An  action  was  brought  in  the  court  of  N.,  to  recover  a 
reward  for  the  apprehension  of  a  felon.  The  defendant 
had  issued  a  placard,  which,  after  offering  a  reward  for  his 
apprehension,  concluded,  ^'pajrment  to  be  made^on  con- 
viction." The  apprehension  took  place  at  N.,  but  the  convic- 
tion having  been  out  of  the  N.  district,  it  was  held  that  the 
N.  court  had  no  jurisdiction  (t).  So  where  a  legatee  is 
suing  an  administrator  for  a  legacy,  the  grant  of  letters  of 
administration  is  part  of  the  cause  of  action,  and  con- 
sequently the  plaint  cannot  be  brought  in  a  district  other 
than  that  in  which  they  have  been  granted  («),  unless  it  be 


(o)  JSomet  V.  Marthall,  21  L, 
J.,  Q.  B.,  388.  S.  C,  16  Jnr. 
1086. 

ip)  Borthwiei  v.  Waltam,  24 
L.  J.,  C.  P.,  83. 

(?)  Jf^JT  V.  MiUer,  19  L.  J., 
C.  P.,  278.    S.  C,  14  Jar.  746. 

(r)  R§g,  T.  Birch,  1  Bail  C.  C. 
56.  S.  C,  nomine  Wilde  r.  Skeri' 


dan,  21  L.  J.,  Q.  B.,  269 ;  16 
Jor.  426. 

(«)  Buckley  v.  Hann,  5  Exr. 
43 ;  S.C.,  21  L  J.,  Q.B.,  388. 

(0  Hemmnan  t.  Smith,  10 
Exr.  659;  S.C,  24  L.J.,£xr.,175. 

(»)  Re  Puller,  2  £.  &.  B.  373  s 
S.C.,  nomine  Fuller  V,  Maeiay, 
22  L.J.,  Q.B.,  615 ;  17  Jar.  989. 
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brought   within  the   district  of  the   coart  in   which   the  Crap.  v. 
administrator  dwells.  


Service  of  hummans^ — The  summons,  where  it  is  to  be  Service  of. 
served  in  the  home  district,  should,  in  order  to  ensure  its  Bj  whom, 
service,  be  delivered  to  the  bailiff  at  least  twelve  clear  days, 
and  where  it  is  to  be  served  in  a  foreign  district,  fifteen  clear 
days ;  but  It  must,  in  either  case,  be  served  ten  clear  days 
before  the  return-day  thereof:  service,  however,  of  such 
sommons  at  any  time  before  the  return -day  may  be  deemed 
good  service  if  the  judge  is  satisfied  on  evidence  on  oath  that 
the  party  to  be  served  was  about  to  remove  out  of  the 
ordinary (v)  jurisdiction  of  the  court;  and  in  every  such 
case  the  judge  may,  in  his  discretion,  and  on  such  terms  as 
he  thinks  fit,  adjourn  the  hearing  (tu).  No  summons,  notice, 
order,  or  other  process,  may  be  served  on  Sunday,  Christmas- 
day,  or  Good-Friday,  or  any  day  appointed  by  royal  pro- 
clamation for  a  public  fast,  humiliation,  or  thanksgiving; 
but  such  days  are  counted  in  the  computation  of  the  time 
required  by  the  rules  relating  to  service  (x). 

The  summons,  if  within  the  district,  must  be  served  by 
one  of  the  bailiffs  of  the  court  from  which  it  issues ;  but  the 
bailiff  of  the  court  from  which  the  summons  has  issued  may 
serve  it  within  five  hundred  yards  of  the  boundary  of  his  dis- 
trict (y).  The  summons,  when  required  to  be  served  in  a 
foreigpi  district,  must,  unless  the  judge  orders  it  to  be.  served 
by  a  bailiff  of  the  home  court,  be  transmitted  by  the  registrar 
to  the  bailiff  of  the  foreign  court  in  a  letter,  according  to  the 
form  given  in  the  schedule  to  the  rules,  and  be  served  by  the 
bailiff  of  that  district  (z). 

The  service  of  the  summons,  except  in  the  cases  pre-  in  what 
sently  mentioned,  must  be  either  personal,  or  by  delivering  manner, 
it  to  some  person  apparently  sixteen  years  old,  at  the  house 
or  place  of  dwelling,  or  the  place  of  business  of  the  defen- 
dant; but  no  place  of  business  is  deemed  the  place  of 
business  of  the  defendant  unless  he  is  the  master,  or  one  of 
the  masters  thereof  (a).  Where  a  defendant  purposely  keeps 
his  house  or  place  of  abode  or  business  closed,  in  order  to 
prevent  the  bailiff  from  serving  the  summon?,  and  the 
summons  has  been  affixed  on  the  door  of  such  house,  &c., 

(e)  This  word  was  added  to  the  (a)  Rule  45.      This  and  the 

rale,  at  each  court  baa,  by  a.  48  of  other  rulea  aa  to  the  mode,  but 

19  &  20  Vict.  e.  108,  eztraordt-  not  aa  to  the  time,  of  service  of 

narj  juriadiction  all  over  England.  anmmonaea  to  appear  to  a  plaint, 

(to)  Role  44.  Apply  to  the  service  of  all  aum- 

{jr)  Rule  59.  monaea,  except  where  otherwise 

(jf)  Role  57.  directed  by  atatnte  or  the  rulea. 

(x)  Roles  12,  24.  Form  4.  See  Rule  58. 

c6 
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Part  i.  such  affixing  is  deemed  good  service  (h).  So  where  the 
bailiff  is  prevented  by  the  violence  or  threats  of  the  defend- 
ant, or  of  any  other  person  or  persons  in  concert  with  him, 
from  personally  serving  such  summons,  and  he  leaves  it  as 
near  to  the  defendant  as  practicable,  it  is  deemed  good 
service  (c). 

Where  a  defendant  is  living  or  serving  on  board  a  ship 
or  vessel,  it  is  sufficient  service  to  deliver  the  summons  to 
the  person  on  board  who  is,  at  the  time  of  the  service, 
apparently  in  charge  of  the  ship((/).  If  the  defendant  is 
'  residing  or  quartered  in  barracks,  and  serving  her  Majesty 
as  a  soldier  or  marine,  it  is  sufficient  service  to  deliver  at 
the  barracks  the  summons  to  the  adjutant  of  the  corps,  or 
any  officer  or  serjeant  of  the  company  or  troop  to  which  the 
defendant  belongs  (e).  If  the  defendant  is  employed  and 
dwells  in  a  lunatic  or  other  public  asylum,  the  summons 
may  be  delivered  to  the  gate  or  lodge  keeper  (f) :  where 
the  defendant  is  a  prisoner  in  a  gaol,  the  summons  may  be 
delivered  at  the  gaol  to  the  governor,  or  any  person  appear- 
ing  to  be  the  head  officer  (g).  Where  a  defendant  is  work- 
ing in  a  mine  or  other  works  carried  on  under  ground,  it  is 
sufficient  service  to  deliver  the  summons  at  such  mine  or 
works  to  the  engfineman,  banksman,  or  other  person  appa- 
rently in  charge  of  the  mine  or  works  (A).  Service  of  a 
summons  may  be  effected  on  a  railway  company  or  other 
corporation  by  delivering  it  to  a  secretary,  station-master,  or 
clerk  of  the  defendant  (t),  at  any  station  or  office  of  the 
defendant  within  the  district 
Adjourn-  Where  a  summons  has  been  served  in  one  of  the  modes 
ment  where  before  mentioned,  but  it  appears  that  it  has  come  to  the 
serjicetoo  knowledge  of  the  defendant  less  than  ten  clear  days  before 
the  day  of  hearing,  the  cause  may,  at  the  discretion  of  the 
judge,  proceed  or  be  adjourned,  whether  the  defendant  ap- 
pears or  not  (^'). 
Indorse-  If  the  service  of  the  summons  has  been  personal,   the 

ment  of  bailiff  who  served  it  must  indorse  on  the  copy  of  it  delivered 
eervice.  ^^  j^j^^  ^^  ^^  registrar,  the  fact  and  mode  of  such  service, 
and  if  the  service  has  not  been  personal,  he  must  indorse 
on  the  copy  of  it  the  statement  which  has  been  made  by 
the  person  to  whom  it  was  delivered,  or  other  circumstance 
from  which  it  may  be  inferred  that  the  service  of  it  has 
come  to  the  knowledge  of  defendant,  and  if  it  has  not  been 
served,  the  reason  of  such  non- service  must  be  indorsed  on 

{b)  Rale  52.  (jg)  Rule  48. 

(c)  Rule  53.  (A)  Rale  49. 

id)  Rale  46.  (i)  Rale  51. 

(e)  Rule  47.  U)  Hule  55. 
(/)  Role  50. 
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the  copy,  and  the  bailiff  must  deliver  it  to  the  registrar  at   Chap.  ▼. 

the  time  of  making  the  return  required  by  Rule  27,  unless 

the  judge  otherwise  orders,  and  it  must  be  produced  at  the 
trial  by  the  registrar  or  high  bailiff,  as  the  judge  shall 
require  (k). 

Where  a  summons  has  not  been  served,  and  it  remains  in  Where  not 
the  hands  of  the  bailiff,  he  must,  at  the  time  of  making  senred. 
out  the  list  aforesaid,  give  notice  to  the  plaintiff  of  the 
fact  of  such   non-service   in  the  form   set  forth  in  tlie 
schedule  (/). 

Where  the  summons  is  served  in  a  foreign  district  by  the  Retnm  of 
bailiff  of  the  district,  he  must,  nine  days  at  least  before  the  ^^}<^  ij^. 
return-day,  transmit  the  copy  of  it,  with  an  affidavit  of  such  ^^ 
service,  to  the  registrar  of  the  home  court.     If  the  affidavit 
is  defective,  it  must  be  amended  by  the  bailiff  at  his  own 
expense,   in   conformity  with  the  direction  of  the  home 
court  (m).    Where  a  summons  is  required  to  be  served  in  a 
foreigpi  district,  the  registrar  of  the  home  court  must  receive 
from  the  plaintiff  the  fee  to  be  paid  to  the  person  before 
whom  the  affidavit  is  sworn  (n). 

Proof  of  Service,'] — Where  a  summons  has  been  served  Proof  of 
by  a  bailiff  of  the  court,  within  the  district,  if  the  defendant  Mrrioe. 
does  not  appear,  the  bailiff  must  prove  the  service  (o).     If  it  Within  dis- 
has  not  been  served  personally,  and  the  defendant  does  not  ^^' 
appear,  in  person  or  by  his  attorney  or  agent,  at  the  return- 
day,  the  cause  may  proceed  if  the  judge  is  satisfied  on  the 
evidence  on  oath  before  him,  that  the  service  has  come  to  the 
knowledge  of  the  defendant  before  the  return-day,  except 
in  the  cases  already  mentioned  (p).  Whether  or  not  the  proof 
of  the  service  of  the  summons  is   sufficient  is  a  matter 
entirely  in  the  discretion  of  the  judge,  and  if  he  is  satisfied 
with  the  proof,  he  has  jurisdiction  to  hear  the  plaint.     A 
prohibition  having  been  moved  for  on  the  g^round  that  the 
defendant  had  not  been  duly  served,  upon  it  being  shown 
that  the  judge  of  that  court  had  been  satisfied  as  to  the 
service,  the  Court  of  Exchequer  refused  to  interfere  (9). 
In  the  case  of  the  unavoidable  absence  of  the  bailiff,  by 
whom  a  smnmons  has   been   served  within  the  district, 
service  may,  if  the  judge  thinks  fit,  be  proved  by  affidavit, 
but  without  additional  charge  to  the  parties  (r). 

Where  a  summons  has  been  served  out  of  the  district.  Oat  of  dis- 
service of  it  may  be  proved  by  an  affidavit,  sworn  before  a  trict 

(k)  Rale  25.  (p)  Ante,  p.  60.    Rule  54. 

(/)  Role  28.    Form  7.  (g)  Sobiruon  ▼.  Lenaghan,  2 

(m)  Rale  26.  Ezr.  333. 

(n)  Rale  13.  (r)  9  &  10  Vict.  c.  95,  8.  62. 
(o)  9&  lOlHctc.  95,f.  80. 
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Part  i.    judge  or  registrar  of  a  county  court ;  where  sworn  before  a 

judge  or  registrar,  no  fee  for  the  affidavit  is  payable ;  but 

where  sworn  before  a  master  extraordinary  in  chancery,  or 
any  other  authorised  person,  the  fee  may  not  be  more  than 
one  shilling,  and  forms  a  portion  of  the  costs  in  the  cause  («)• 

SocoeBsive  Successive  Summonses.] — Where  the  summons  has  not 
lommonsea.  heen  served,  successive  summonses  may  be  issued  by  the 
registrar  without  entering  a  new  plaint,  unless  the  non- 
service  has  been  caused  by  the  fact  of  the  defendant's 
having  removed  from  the  address  given  before  the  entry  of 
the  plaint,  or  unless  the  plaintiff  has  given  a  wrong  or 
insufficient  address;  but  if  the  bailiff  ascertains  that  the 
defendant  has  removed  to  some  other  place  within  the 
district  of  the  court,  he  may  serve  the  summons  there, 
indorsing  on  the  copy  thereof  the  new  address.  Successive 
summonses  bear  the  same  date  and  number  as  the  first,  and 
are  a  continuance  of  it ;  but  no  successive  summons  may  be 
issued  on  a  plaint  which  has  been  entered  more  than  three 
months  (t), 

Svmmoiit  Summons  to  save  Statute  of  LimitationsJ] — Successive 
^tetale  f  summonses  may  be  issued  without  leave  of  the  court  for  the 
limitations,  purpose  of  preventing  the  operation  of  anv  statute  whereby 
the  time  for  the  commencement  of  any  action  is  or  may  be 
limited.  The  first  and  each  subsequent  summons  is  in  force 
for  twelve  calendar  months  from  the  time  of  issue,  including 
the  day  of  issuing,  and  such  subsequent  summons  must  be 
issued  before  the  expiration  of  the  previous  summons,  and 
entered  in  the  plaint  book.  On  entering  the  plaint  in  the 
first  instance,  the  usual  fee  must  be  paid;  but  for  such 
subsequent  summonses  no  further  fee  need  be  paid,  nor  is  it 
necessary  that  any  attempt  be  made  to  serve  the  first  sum- 
mons, unless  the  plaintiff  require  the  same.  The  successive 
summonses  are  a  continuance  of  the  action  on  and  from  the 
day  on  which  the  first  summons  was  issued  (u). 

Where  a  summons  has  been  served  in  due  time  to  prevent 
the  operation  of  any  statute  of  limitations,  and  either  party 
dies  after  such  service  and  after  the  lapse  of  the  period 
within  which  it  is  provided  that  an  action  may  be  brought, 
procee^ngs  may  be  taken  by  or  against  the  surviving  party, 
or  by  or  against  the  personal  representative  of  the  de- 
ceased party,   within  one  year  from   the  day  of  holding 

(f)  9  &  10  Tict.  c.  95, 1.  62 ;  (/)  Rule  43. 

and  19  Se  20  Vict  c.  108,  s.  58.  («}  Rule  173. 

See  form  6,  App. 
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the  court  at  which  the  summoni  required  the  defendant  to    Crap.  v. 
appear  (t?).  


Jwi^meni  by  Default,"] — In  actions  for  debts  or  liqui- Jadgment 
dated  money  demands  exceeding  twenty  pounds,  the  plaintiff  by  defanlL 
may  obtain  a  summons  for  judgment  by  default.  This  must 
be  personally  served  twelve  clear  days  before  the  return- day. 
If  Uie  defendant  does  not  at  least  six  clear  days  before  such  Howob- 
day  give  notice  in  writing,  signed  by  himself,  his  attorney  tiined. 
or  agent,  to  the  registrar,  of  his  intention  to  defend,  the 
plaintiff  may,  on  or  within  one  month  after  the  return-day, 
have  judgment  entered  up  against  the  defendant  for  the 
amount  of  his  claim  and  costs ;  the  costs  are  taxed  by  the 
registrar.  The  order  upon  this  judgment  is  for  payment 
forthwith,  or  at  such  time  or  times,  and  by  such  instal- 
ments, if  any,  as  the  plaintiff  or  his  attorney  or  agent  has 
by  writing  consented  to  take  at  the  time  of  the  entry  of  the 
plaint  («;).  If  the  defendant  gives  notice  of  defence,  the 
action  is  heard  in  the  ordinary  course;  but  the  registrar 
must  in  any  event,  immediately  after  the  last  day  for 
giving  the  notice,  send  a  letter  to  the  plaintiff  by  post, 
stating  whether  the  defendant  baa  or  has  not  been  served 
virith  the  summons,  and  whether  he  has  or  has  not  given 
notice  of  his  intention  to  defend  (x). 

(v)  Role  174.  (x)  lb.    i.  29.    See  form  8» 

(w)  19  Ac  20  Vict  e.  108,  t.  28.      App. 
See  form  of  sumnons,  8,  App. 
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Judgment  Judgment  by  Con/esncm.] — Previous  to  the  passing  of 
^JS^^  the  statute  13  &  14  Vict.  c.  61,  no  means  existed  by  which 
a  judgment  by  confession  or  consent  could  be  entered ;  so 
that  although  a  defendant  was  satisfied  with  the  correctness 
of  the  claim  made  against  him,  and  was  ready  to  give  to 
the  plaintiff  suing  the  security  of  a  judgment,  no  such  judg- 
ment could  be  obtained  without  the  plaintiff  continuing  his 
action,  summoning  his  witnesses,  and  appearing  before  the 
judge  on  the  day  appointed  for  the  hearing,  when  judgment 
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was  given  in  the  ordinary  coarse ;  by  which  the  defendant  Chap.  vi. 

was  compelled  to  pay  the  costs  of  the  hearing  of  the  plain 

tiff's  witnesses.     By  sections  8  &  9,  however,  of  that  act 
this  is  remedied;   and  now,  any  person  against  whom  a 
plaint  has  been  entered  may,  whether  he  is  summoned  upon 
it  or  not,  in  the  presence  of  the  registrar  of  the  court,  or 
one  of  his  clerks,  or  in  the  presence  of  an  attorney  of  one 
of  the  superior  courts,  sign  a  statement,  confessing  and 
admitting  the  amount  of  the  debt  or  demand  for  which  the 
plaint  was  entered,  or  part  thereof  (a).     This  confession 
must,  by  the  rules  of  practice,  be  delivered  to  the  registrar 
five  clear  days  before  the  return  of  the  summons  {b) :  it  may, 
however,  be  made  and  delivered  to  the  registrar  at  any  time 
before  the  cause  is  called  on,  but  then  the  defendant  will 
be  liable  to  pay  the  costs  which  the  plaintiff  may  have  in- 
curred in  consequence  of  the  defendant's  delay.    The  regis- 
trar must,  as  soon  as  conveniently  may  be  after  receiving 
the  defendant's  statement,  send  notice  (c)  thereof  to  the 
plaintiff  by  the  post,  or  by  causing  it  to  be  delivered  at  his 
usual  place  of  abode  or  business ;  whereupon  the  plaintiff 
need  not  prove  the  debt  or  demand  so  confessed ;  but  the 
judi^e  at  the  next  sitting  of  the  court,  whether  the  parties  or 
either  of  them  attend  or  not  (upon  proof  by  affidavit  (d)  of 
the  signature  of  the  defendant,  if  such  statement  was  not 
made  in  the  presence  of  the  registrar  or  one  of  his  clerks), 
may  proceed  to  give  judgment  for  the  debt  or  demand  in 
the  same  manner  and  subject  to  the  same  conditions  as  if 
he  had  tried  the  cause,  and  given  judgment  in  the  ordinary 
way  (^.) 

Judgment  by  Agreement.'] — Where  a  defendant  is  willing  Jndgment 
to  consent  to  a  judgment  being  entered  against  him,  the  by  agree- 
matter  need  not  come  before  the  court  at  all,  since,  if  he  ™^^ 
can  agree  with  the  plaintiff^  not  only  upon  the  amount  of 
the  debt  or  demand  due  in  respect  of  which  the  plaint  has 
been  entered,  but  also  upon  the  amount  of  the  costs  in- 
curred by  the  plaintiff  in  addition  to  the  court  fees  (y),  and 
upon  the  terms  and  conditions  upon  which  the  whole  shall 
be  paid,  and  both  parties  sign  a  statement  to  that  effect,  in 
the  same  manner  as  is  provided  in  cases  under  sect  8,  as 
given  above,  the  judgment  may  be  entered  accordingly  (g). 
The  registrar,  when  the  parties  have  signed  the  statement, 

(a)  13  &  14  Vict.  c.  61,  a.  8.  (e)  13  &  14  Vict  c.  61,  s.  8. 

See  form  69,  App.  (/)  Rale  184. 

(*)  Rale  183.  (g)  13  &  14  Vict.  c.  61,  8.  9. 

(c)  See  forms  71,  72,  App.  See  form  73,  App. 

(d)  See  form  70,  App. 
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Part  i.    must  receive  it,  and  (upon  proof  by  affidavit  {h)  of  the 

signature  of  the  parties,  if  the  statement  has  not  been  made 

in  his  or  his  clerk's  presence),  must  enter  up  judgment  for 
the  plaintiff  for  the  amount  of  the  debt  or  demand  agreed 
upon,  and  upon  the  terms  and  conditions  mentioned  in  the 
statement  (t).  The  amount  of  the  plaintiff's  costs  con- 
fessed as  above  must  be  stated  separately  (k),  A  judgment 
so  obtained  is  of  the  same  effect,  and  is  enforceable  in  the 
same  manner  as  an  ordinary  judgment  of  the  court  (/). 

Obj«ctton  Objection  by  Defendant  to  Jurisdiction.'] — ^Where  the 
by  defend-  plaintiff  claims  more  than  20^  in  actions  of  contract,  or  more 
diction^"'*  than  5/.  in  actions  of  tort,  the  defendant  may  give  notice 
that  he  objects  to  the  action  being  tried  in  the  county  court, 
and  give  security,  to  be  approved  of  by  the  registrar,  for 
the  amount  claimed,  and  the  costs  of  trial  in  one  of  the 
superior  courts  of  common  law,  not  exceeding  in  the  whole 
the  sum  of  150^,  and  upon  this  all  proceedings  in  the 
county  court  will  be  stayed.  The  entry  of  the  plaint  is  a 
sufficient  commencement  of  the  suit  to  prevent  the  operation 
of  any  statute  of  limitation.  This  power  does  not  preve/it 
the  removal  of  a  cause  by  certiorari  in  the  usual  way  (m). 

Where  a  defendant  intends  to  avail  himself  of  the  above 
power  he  must  g^ve  notice  by  post  of  such  intention  to  the 
registrar  and  to  the  plaintiff,  five  clear  days  before  the 
return-day  of  the  summons,  and  name  therein  the  parties 
whom  he  proposes  to  be  his  sureties,  or  state  his  willingness 
to  deposit  money  in  lieu  of  giving  security,  and  if  he  fails 
.  to  g^ve  such  security,  or  to  make  such  deposit,  before  the 
return-day,  or  fails  to  give  notice  of  his  intention  to  object, 
he  will  not  be  entitled  to  object  to  the  action  being  tried  in 
the  county  court  (ii). 

Payment  of  Payment  of  Money  into  Court."] — A  defendant  may 
money  into  pay  into  court  such  sum  of  money  as  he  thinks  a  full  satis- 
court.  faction  for  the  demand  of  the  plaintiff,  together  with  the 
costs  incurred  by  the  plaintiff  up  to  the  time  of  such  pay- 
ment (o),  five  clear  days  before  the  return-day  of  the  sum- 
Notioe  to  nions  (p),  and  notice  of  the  payment  must  be  communicated 
plaintiff,      by  the  registrar  of  the  court  to  the  plaintiff  (q)  within  twenty- 

(h)  Seeform74,  App.  the  coats  of  plaintiff's  attorney 

(i)  13  &  14  Vict.  c.  61,  a.  9.  mnst  be  included  in  the  payment. 

(k)  Role  184.    See  form  45,  Rule  61. 

App.  (p)  Rale  61. 

(/)  13  &  14  Vict  c.  61,  a.  9.  {q)  9  &  10  Vict.  c.  95,  a.  82. 

(m)  19  &  20  Vict.  c.  109,  a.  39.  See  forma  18  and  19  of  notice  of 

(fi)  Hale  60.  payment  of  whole  and  of  part, 

(o)  9  &  10  Vict  c.  95,  a.  82.  App. 
Where  aam  claimed  ezceeda  20  /., 
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four  hours  after  the  payment  by  the  defendant,  by  post  (r).  Chap.  vt. 

The  defendant  may,  however,  at  any  time  afterwards,  and 

before  the  hearing  of  the  cause,  pay  money  into  court,  with 
such  costs,  subject  to  an  order  to  be  made  by  the  judge  on 
the  defendant,  to  pay  such  expenses  as  the  plaintiff  may 
have  incurred  in  preparing  for  trial,  or  attending  the  court, 
before  the  notice  of  such  payment  was  received  by  him, 
and  the  registrar  must  give  notice  thereof  to  the  plaintiff  in 
the  same  manner  («)• 

If  the  plaintiff  elects  to  accept  in  full  satisfaction  of  his  Where 
claim,  including  his  costs,  the  sum  so  paid  into  court,  and  plaintiff  ac- 
sends  to  the  registrar  and  to  the  defendant  by  post,  or  leaves  °^^  *^ 
at  the  r^;istrar*s  office  and  at  the  defendant's  place  of  abode 
or  business,  a  written  notice,  stating  such  acceptance,  before 
or  within  such  reasonable  time  before  the  return-day  of  the 
summons   as   the  time  of  payment  by  the  defendant  has 
permitted  before  the  return-day  of  the  summons,  the  action 
will  abate,  and  the  plaintiff  will  not  be  liable  to  any  further 
costs.     But  in  default  of  such  notices  the  cause  will  pro- 
ceeded). 

If,  however,   the  plaintiff  elects  to  proceed,  and  he  re-  Where 
covers  no  further  sum  in  the  action  than  was  paid  into  court,  plaintiff 
he  must  pay  to  the  defendant  the  costs  incurred  by  him  after  proceeds 
the  payment  info  court.     The  costs  must  be  settled  by  the 
court,  and  an  order  thereupon  will  be  made  by  the  court 
for  the  payment  of  them  by  the  plaintiff  (ti). 

Notice  of  Special  Defence^ — A  defendant  cannot  at  the  Notice  of 
trial  set  up  as  a  defence — set-off,  infancy,  coverture,  statute  special  de- 
of  limitations,  or  discharge  under  the  bankrupt  or  insol-  ^^^^ 
vent  acts,  without  the  plaintiff's  consent;  unless  he  has 
given  notice  in  writing  of  his  intention  to  set  up  such  To  regie- 
special  defence  to  the  registrar  of  the  court  (v).  trar. 

Where  a  defendant  intends  to  set-off  any  debt  or  demand  Set-off. 

allied  to  be  due  to  him  by  the  plaintiff,   he  must  give 

notice  thereof  in  writing  to  the  registrar,  and  deliver  a  Particulan 

of. 


(r)  Ibid.  Rale  170  provides 
that  "  in  all  caies  where  any  no- 
tice or  thing  is  required  by  these 
rales  of  practice  to  be  given  or 
done  within  a  period  of  twenty- 
four  hoars,  such  period  shall  be 
anderstood  to  mean  forty-eight 
hoars,  if  any  part  of  Sandiay, 
Good  Friday,  or  Christmas-day,  or 
any  day  appointed  by  royal  procla- 
matkm  for  a  pablic  fast,  homilia- 
tion,  or  thanksgiving,  ia  indoded 
in  snch  twenty-faar  hours." 


(«)  Rale  61. 

(0  Rule  62. 

(«)  9  &  10  Vict  c.  95,  s.  82. 

(e>  lb.  s.  76.  Where  a  de- 
fendant  omitted  to  give  notice  of 
a  set-off,  and  so  was  precluded 
from  going  into  it  at  the  hearing, 
it  was  held  he  was  not  estoppoti 
from  bringing  an  action  for  the 
amount.  Stanton  v.  StyleM^  5 
Exr.  578.  S.  C,  1  L.  M.  &  P. 
575 ;  19  L.  J.,  Exr.,  336. 
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Part  i.    statement  of  the  particulars  of  such  set-off,  at  least  five 

clear  days  (w)  before  the  return-day  of  the  summons  (x). 

Infancy.  Where  the  intended  defence  is  infancy,   the  defendant 

must  give  notice  thereof  in  writing  to  the  registrar,  at 
least  five  clear  days  before  the  return-day  of  the  summons, 
setting  forth  in  such  notice,  so  far  as  he  is  able,  the  place 
and  date  of  his  birth  (y). 
CoTertore.       Where  a  defendant  intends  to  rely  on  the  defence  of 
coverture,  she  must  give  notice  thereof  in  writing  to  the 
registrar,  at  least  five  clear  days  before  the  return -day  of 
the  summons,  setting  forth  in  such  notice,  so  far  as  she  is 
able,  the  place  and  date  of  marriage,    together  with  the 
Christian  name  and  surname  of  her  husband  (z). 
Sutute  of        If  the  intended  defence  be  any  statute  of  limitations,  the 
limitations,  defendant  must  give  notice  thereof  in  writing  to  the  regis- 
trar, at  least  five  clear  days  before  the  return-day  of  the 
summons  (a). 
Discharge        Where  a  defendant  intends  to  rely  on  the  defence  of 
under         ^  discharge  under  any  statute  relating  to  bankrupts,  or  any 
oMnioWent  ^^^  ^^^         relief  of  insolvent  debtors,  he  must  give  notice 
^ts.  ^Q  writing  to  the  registrar,  at  least  five  clear  days  before 

the  return- day  of  the  summons,  setting  forth  in  such  notice 
the  date  of  his  certificate,  discharge,  or  final  order,  and  the 
court  by  which  it  was  granted  or  made  (b). 
Notice  to  ^^  every  case  in  which  the  practice  of  the  court  requires 
plaintiff,  notice  of  the  special  defence  to  be  given,  the  registrar 
must,  as  soon  as  conveniently  may  be  after  receiving  the 
notice,  communicate  it  to  the  plaintiff  by  post,  or  by 
causing  it  to  be  delivered  at  his  usual  plaoe  of  abode  or 
business;  the  defendant  need  not  however  prove  on  the 
trial  that  the  notice  was  communicated  to  the  plaintiff  by  the 
registrar  (c). 

In  the  above  cases  as  many  copies  of  the  notice  must  be 
delivered  as  there  are  opposite  parties,  and  an  additional 
copy  to  be  filed ;  and  the  registrar  must,  within  twenty-four 
hours  from  I:^ceiving  it,  transmit  by  post  one  copy  of  such 
notice  to  each  of  the  parties  (cQ.  If  the  defendant  omits 
to  give  this  notice,  and  the  plaintiff  will  not  consent  at  the 
hearing  to  the  defendant's  availing  himself  of  such  defence, 
the  judge  may,  on  such  terms  as  he  thinks  proper,  adjourn 
the  hearing  of  the  cause  to  enable  the  defendant  to  give 
notice  (e). 

(to)  C7ear  days  are  reckoned  by  (zS  Rule  69. 

excluding  both  the  first  and  last,  (a)  Rule  70. 

LUfin  ▼.  Pitcher,  1  Dowl.,  N.  S.,  lb)  Rule  71. 

767.  (c)  9  &  10  Vict  e.  95, 8.  76. 

(or)  Rule  67.  See  as  to  what  par-  See  ftmns  of  notice,  App. 

ticnlars  are  safficient,  os/e,  p.  54.  (d)  Rule  72. 

(y)  Role  68.  (e)  Rule  66. 
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Where  the  defence  is   a  tender,  it  will  not  be  available  Chap.  vi. 
unless,  before  or  at  the  hearing  of  the  cause,  the  defendant  -, 
pays  into  court  (which  payment  may  be  made  without  costs) 
the  amount  alleged  to  have  been  tendered  (/ ). 

In  cases  where  the  amount  claimed  exceeds  20/.,  if  the  Notice  to 
summons  has  been  issued  under  sect.  28  of  the  19  &  20  prevent 
Vict,  c.  108,  the  defendant  must  have  given  notice  that  he  judgment 
intends  to  defend,  six  clear   days   before  the  hearing,  or  ^  O"***"* 
judgment  by  default  will  be  entered  (g). 

Jury^ — In  any  action  where  the  amount  claimed  exceeds  Jnry. 
5/.(/i),  the  plaintiff  or  defendant  may  require  a  jury  to  be 
summoned,  and  in  actions  under  5/.  the  judge  may  in  his 
discretion,  on  application  of  either  of  the  parties,  order  that 
the  action  be  tried  by  a  jury  (t).  The  number  of  jurymen 
impannelled  and  sworn  at  the  trial  is  five  (j). 

Notice  of  Demand  ofJ\ — Every  notice  of  a  demand  of  Notice  of 
a  jury,  must  be  made  in  writing  to  the  registrar  three  clear  d«™»nd  of. 
days  before  the  day  of  the  hearing,  and  the  summons  to  the 
jurors  must  be  delivered  to  the  bailiff  forthwith  (A). 

Where  notice  of  a  demand  of  a  jury  has  not  been  given 
in  due  time,  or  if  at  the  hearing  both  parties  desire  to  try 
by  a  jury,  the  judge  may,  on  such  terms  as  he  thinks  fit, 
adjourn  the  cause  in  order  that  the  necessary  steps  for  such 
trial  may  take  place  accordingly  (/). 

The  party  requiring  a  jury  to  be  summoned,  must  at  the  Deposit, 
time  of  giving  the  notice  to  the  registrar,  pay  to  him  five 
shillings  for  payment  of  the  jury ;  this  sum  forms  part  of 
the  costs  in  the  cause,  unless  it  is  otherwise  ordered  by  the 
judge  (w). 

The  registrar  must  cause  notice  of  the  demand  of  a  jury  Notice  of 
by  either  party,  to  be  communicated  to  the  other  party,  to  other 
either  by  post,  or  by  causing  it  to  be  delivered  at  his  usual  P<^^7* 
place  of  abode  or  business.     It  is  not,  however,  necessary 
for  either  party  to  prove  on  the  trial  that  such  notice  was 
communicated  to  the  other  party  by  the  registrar  {^n). 

JuroTSy  ktrto  SummonecL] — The  sheriff  of  every  county,  jurors, 
and  the  high  bailiffs  of  Westminster  and  Southwark,  must  i)ow  sum- 
cause  to  be  delivered  to  the  registrar  of  the  court  a  list  of  "oncd. 
persons  qualified  and  liable  to  serve  as  jurors  in  the  court 
of  assize  and  nisi  prius  for  their  county,  city,  and  borough 
respectively  within  fourteen  days  from  the  receipt  of  the 

(/)  Rule  73.  (*)  Rule  77. 

(y)  Ante,  p.  63.  (/)  Rule  78. 

(A)  9  &  10  Vict.  c.  95,  t.  70.  (m)  9  &  10  Vict.  c.  95,  s.  70. 

(t)  Ibid.  (n)Ib.  8.  70.    See  form  of  no- 

(j)  lb.  8.  73.  tice,  34,  App. 
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jury  book  from  the  clerk  of  the  peace  of  the  county  or 
other  officer,  each  list  containing*  only  the  names  of  persons 
residing  within  the  jurisdiction  of  the  court ;  for  which  list 
those  officers  are  entitled  to  receive  a  fee  after  the  rate  of 
2  d.  for  every  folio  of  seventy- two  words ;  and  whenever  a 
jury  is  required,  the  registrar  of  the  court  must  cause  so 
many  of  the  persons  named  in  the  list,  as  are  needed  in  the 
opinion  of  the  judge,  to  be  summoned  (o)  to  attend  the 
court  at  a  time  and  place  to  be  mentioned  in  the  sum- 
mons (p).  The  persons  so  summoned  must  attend  at  the 
court  at  the  time  mentioned  in  the  summons ;  in  default  of 
attendance,  they  forfeit  such  sum  of  money  as  the  judge 
may  direct,  not  being  more  than  5L  for  each  default.  The 
delivery  of  the  summons  to  the  person  whose  attendance  is 
required,  or  to  his  wife  or  servant,  or  any  inmate  at  his 
usual  place  of  abode,  trading,  or  dealing  is  good  service. 
No  person  can,  however,  be  summoned  or  compelled  to 
serve  on  a  jury  more  than  twice  in  one  year,  or  who  has 
been  summoned  and  has  attended  any  jury  at  the  assizes, 
or  any  court  of  nisi  prius,  or  at  the  central  criminal  court 
for  the  same  county,  within  six  calendar  months  next  before 
the  delivery  of  the  summons  {g). 

It  will  be  seen  by  sect.  73  of  the  9  &  10  Vict  c.  95  (r), 
that  if  there  are  several  successive  jury  cases,  it  is  not  ne- 
cessary to  impannel  a  fresh  jury  in  each  case,  nor  need  the 
jurymen  be  even  resworn.  If,  therefore,  there  are  many 
jury  cases  appointed  for  one  day,  after  summoning  a  jury 
in  the  first  two  or  three  cases,  it  is  unnecessary  to  summon 
more ;  the  deposit  of  5  <•  must,  however,  still  be  taken  in 
each  case  from  the  party  requiring  the  jury,  for  their  pay- 
ment. 

Procuring  DocutnaUartf  Evidence,'] — Documents-  in  a 
party's  own  possession  may  be  produced  at  the  trial  by  him. 
If,  however,  by  such  production  any  expense  would  be  in* 
curred,  either  party  proposing  to  give  in  evidence  a  judg- 
ment of  a  superior  court,  or  any  other  document,  whether 
printed  or  written,  may,  by  a  demand  in  writing  made  a 
reasonable  time  before  the  hearing,  require  the  other  party 
to  admit  (saving  all  just  e^iceptions  to  the  admissibility  of 
such  document  in  evidence)  the  document  to  be  read  in 
evidence  without  proof;  and  if  such  demand  be  not  made, 
no  costs  of  proving  such  document  will  be  allowed,  unless 
the  judge  otlierwise  orders.     If  the  demand  is  not  corn- 


Co)  By  Rale  80,  the  nnmber  of 
jurymen  gnmrnoned  shall  be  ten, 
unless  ihe  judge  ocherwise  ordera. 

{p)  See    form  of   summons, 


35,  App. 
M  9  &  10  Vict  c.  95,  i.  72. 
(r;  App,  p,  18. 


Notice  to  Produce.  71 

plied  with,  and  the  judge  thinks  it  reasonable  that  the  ad«  Chap.  vi. 

mission  should  have  been  made,  the  party  refusing  will  have 

to  bear  the  expense  of  proving  such  document,  whatever 
may  be  the  event  of  the  cause  («). 

Notice  to  Produce,'\ — ^When  any  written  instruments  Notice  to 
are  in  the  hands  of  the  adversary,  he  should  be  served  with  produce, 
a  notice  to  produce  them  at  the  trial  (t) ;  if  not  then  pro« 
duced,  and  they  are  shown  to  be  in  his  possession  or  control, 
secondary  evidence  may  be  given  of  their  contents  (ti).  The 
object  of  a  notice  to  produce  is  only  to  g^ve  the  opposite 
party  sufficient  opportunity  to  produce  it  if  he  pleases,  and 
not  that  he  may  be  enabled  to  prepare  evidence  to  explain, 
nullify,  or  confirm  it ;  and,  therefore,  where  the  document 
is  M  court  at  the  time  of  the  trial,  a  notice  to  produce  it 
immediately  is  sufficient  to  render  secondary  evidence  of  its 
contents  admissible  if  it  be  not  produced  (v). 

Whether  there  is  sufficient  proof  that  the  opposite  party 
has  in  his  possession  the  required  document  is  a  question 
for  the  judge,  who  may  hear  evidence  to  disprove  his  pos- 
session (fv).  Where  the  document  belongs  to  the  party, 
slight  evidence  is  sufficient  to  prove  possession  (x) ;  and  if 
the  instrument  was  in  the  possession  of  the  party  at  the 
time  of  the  service  of  the  notice,  he  cannot  afterwards  vo- 
untarily  part  with  it,  so  as  to  get  rid  of  the  efiect  of  the 
notice  (y).  Klast  seen  in  his  possession,  he  must  trace  it 
out  of  his  possession  (2;).  Where  a  document  is  in  the 
hands  of  an  agent  of  the  party,  a  notice  to  produce  it 
should  be  served  on  the  party,  and  not  a  summons  on  the 
agent  (a). 

There  are  six  cases  in  which  a  notice  to  produce  is  unne-  When  an- 
cessary  :  1 .  Where  the  instrument  which  is  in  the  adver-  neoewary. 
sary*s  possession,  and  that  tendered,  are  counterparts,  or 
duplicate  originals  (6).  2.  Where  the  document  required 
is  itself  a  notice,  as  a  notice  to  quit,  of  dishonour  of  a 
bill,  &C.  (c).  3.  Where,  from  the  nature  of  the  action,  the 
defendant  must  know  thai  he  is  charged  with  the  possession 
of  it,  as  in  trover  for  a  bond  (d).    4.  Where  the  adverse 

(#)  Rale  76.  (y  )P«r  Dallas,C.  J.,  Gow.,  104. 

(0  Roiooe  on  Evid.  7th  edit,  (1)  JR.  t.  ThUilnoood,  33  St. 

p.  6.  Tr.  757. 

(«)  A.  G,  T.  Le  Merchant,  2  (a)  Sineiair  r.  Sfepkenton,  1 

T,  R.  201,  n.  C.  &  P.  582. 

(v)  Dwyer  ▼.  CoUim,  21  L.  J.,  (6)  Per  Bayley,  J.,  CtMing  r. 

Exr.,  225,  Treweek,  6  B.  &  C.  398. 

(w)  Harvey  r.  Mitchell,  2  M.  (c)  lb.    Doe  t.  Somerton,  7 

&  R.  366.  a  B.  58 

(»)  Hemy  v.  Leiyh,  3  Cimp.  (d)  How  v.  Hall,  14  East,  274. 
502. 
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Inspection  of  DocumenU, 


Form  of. 


Part  i.    party  has  obtained  the  document  by  force  or  fraud  (e).*  5. 

Where  the  adverse  party,  or  his  attorney,  has  admitted  that 

the  document  is  lost  ( /*).  Lastly,  by  the  17  &  18  Vict.  c. 
104,  s.  165,  merchant  seamen  need  not  produce  or  give  notice 
to  produce  their  agreement  with  the  master  of  the  ship. 

The  notice  may  be  verbal,  but  it  is  safer  to  give  it  in 
writing*.  It  must  specify  the  documents  sufficiently  to 
inform  the  adversary  what  he  is  called  on  to  produce,  but 
need  not  specify  them  individually.  Thus  a  notice  to  pro- 
duce "  all  letters  written  by  the  plaintiff  to  the  defendant, 
relating  to  the  matters  in  dispute"  is  sufficient  (<7). 

The  notice  should  be  served  on  the  attorney  of  the 
opposite  party  (/t\  or  on  the  pafty  himself  (i),  a  reasonable 
time  before  the  trial  (Ji),  Each  case  must  depend  upon  its 
particular  circumstances,  and  the  judge  must  decide  whether 
the  notice  was  given  in  reasonable  time  to  enable  the  party 
to  produce  the  document  (/). 

In  the  case  of  a  new  trial  a  notice  to  produce  served 
upon  the  opposite  party  or  his  agent,  before  the  first  trial, 
may  be  used  against  such  party  without  re-service  (m). 


Service. 


Inspection 
of  docu- 
ments. 


Inspection  of  Documents.'] — Where  the  plaintiff  or  de- 
fendant is  desirous  of  inspecting  any  written  or  printed 
document  or  instrument  in  which  he  has  an  interest,  and  to 
the  production  of  which  he  is  entitled  for  the  purposes  of 
the  action,  and  which  is  in  the  possession  or  control  of  the 
other  party,  the  plaintiff  or  defendant  may,  five  clear  days 
before  the  day  of  hearing,  give  notice  to  the  other  party,  by 
post  or  otherwise,  that  he  or  his  attorney  desires  to  inspect 
such  document  or  instrument,  describing  the  same,  at  any 
place  to  be  appointed  by  the  other  party ;  if  the  holder 
neglect  or  refuse  to  appoint  such  place,  or  to  allow  plaintiff 
or  defendant  or  his  attorney  to  inspect  it  within  three  days 
after  receiving  such  notice,  the  judge  may,  in  his  discretion, 
on  the  day  of  hearing,  adjourn  the  cause,  and  make  such 
order  as  to  costs  as  he  shall  think  fit  (n). 


(e)  Leeds  ▼.  Cook,  4  Esp.  256. 

(/)  R,v,Haworih,  4  C.&P.254. 

{g)  Jacob  v.  Lee,  2  M.&  R. 
33  ;  MorrU  t,  Hauser,  ib.  392. 

(h)  Houseman  v.  Roberts,  5 
C.  &  P.  394. 

{i)Hughes  v.^«i/f,8Dowl.315. 

(k)  Lloyd  V.  Mostyn,  10  M. 
&  W.  478. 

(/)  Lawrence  v.  Cierk,  14  M. 
&  W.  250.  See  also  Dwyer  v. 
Collins,  21  L.J.,  E«r.,  225. 

(w)  Hope  ▼.  Beadun,  21  h.  J., 
aB.,  25.    S.  C,  IGJur.  80. 


(n)  Itule  63.  Stat  14  &  15 
Vict.  c.  99,  which,  by  sect.  6»  en- 
ables the  superior  courts  of  com- 
mon law  to  compel  the  production 
of  documents  for  inspection  in  all 
cases  in  which  a  court  of  equity 
would  grant  a  discovery,  does 
not  extend  to  the  county  courts. 
Neither  do  the  provisions  of  the 
second  common  law  procedure 
act,  17  &18  Vict.  c.  125,  relating 
to  Inspection  of  documents  and 
discovery  by  interrogatories. 
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• 

Affidavits^  how  SfoomJ] — Affidavits  to  be  used  in  the  Cbap.vi. 

ooiinty  courts  may  be  sworn  before  any  judge  or  registrar 

of  the  courts  without  fee,  or  any  master  extraordinary  in  AffidaTita, 
Chancery,  or  commissioners  for  taking  affidavits  in  any  ^^  »woni. 
superior  court,  or  before  a  justice  of  the  peace  (o). 

Witneises,] — ^Witnesses  may  be  summoned  without  leave  Witnetws. 
of  the  court,  either  in  the  home  or  foreign  district  (p).     In 
order  to  procure  their   attendance,  summonses  may   be  Snmmons. 
obtained  at  the  office  of  the  court  (g),  with  or  without  a 
clause  requiring  the  production  of  Dooks,  deeds,  papers.  Books  and 
and  writings  in  their  possession  or  control.     Any  number  papers  in 
of  names  may  be  inserted  in  one  summons.     They  are  ****^  P®*" 
served  by  one  of  the  bailiffs  of  the  court  (r).     It  is  sufficient 
if  the  summons  is  served  within  a  reasonable  time  before  Serrice  of. 
the  actual  hearing  («). 

Where  the  witness  is  a  prisoner,  not  under  process  in  a 
ci^l  action,  suit,  or  proceeding,  the  judge  may,  upon  appli- 
cation by  affidavit,  issue  a  warrant  to  bring  up  such  prisoner 
to  give  evidence;  and  thereupon  the  prisoner  is  to  be 
brought  up  in  the  same  manner  as  if  required  to  be  brought 
up  by  any  writ  of  habeas  corpus  ;  but  a  tender  of  a  reason- 
able sum  must  be  made  for  the  conveyance  and  maintenance 
of  the  officers  and  prisoner  in  g^ing  to,  remaining  at,  and 
returning  from  court  (t). 

When  the  summons  is  served,  the  reasonable  expenses  of  Expenses, 
coming  to,  staying  at,  and  returning  from  the  place  of  trial, 
should  be  tendered,  but  the  witness  cannot  of  right  claim 
anything  for  loss  of  time,  nor  could  he  maintain  an  action 
eTen  if  an  express  promise  had  been  made  to  pay  him  (»). 
The  scale  of  allowance  to  vntnesses  on  taxing  costs  will  be 
fonadpost.  Chap.  XVII. 

If  a  witness  is  present  in  court,  he  cannot  refuse  to  give 
evidence,  although  he  has  not  been  summoned  (v). 

If  a  witness,  who  is  duly  summoned,  and  to  whom  at  the 
same  time  payment,  or  a  tender  of  payment  of  his  expenses 
had  been  made  according  to  the  prescribed  scale  (t<;),  refuses 
or  neglects,  without  sufficient  cause,  to  appear,  or  to  produce 
any  books  and  papers,  or  writings,  required  by  the  summons 
to  be  produced,  or  if  a  person  in  court,  who  is  required  to 
give  evidence,  refuses  to  be  sworn  and  give  evidence,  he  is 
liable  to  forfeit  and  pay  such  fine,  not  exceeding  10/.,  as  the 

(o)  19  &  20  Viet,  c  108,  s.  58.  S«e  forms  26  tnd  27,  App. 

(p)  Rale  74.  («)  CbWiiif  ▼.  Godrfroy,  1  B. 

(f )  See  form  35,  App.  &  Ad.  950. 

(r)  9  &  10  Vict.  c.  95,  i.  85.  (v)  9  fc  10  Vict.  c.  95,  s.  86. 

(*)  Role  75.  {w)  Post,  Chmp.  XVII. 

(/)  19&20Victc.  108,  8.31. 


4  Witkdraftal  of  Cauie* 

Pakt  l    judge  mar  set  on  hinu     The  whole  or  put  of  this  fine,  in 

the  discretion  of  the  jndge,  alter  dedocting  the  costs,  is 

applicable  tovards  indemnifying  the  party  injured  by  the 
refusal  or  neglect  of  the  vitness ;  the  remainder  goes  to 
fonn  part  of  the  general  fund  of  the  court  in  vhich  the  fine 
is  imposed  (x). 


'SCiO^  Withdrawal  of  CauteS — If  the  plaintiff  wishes  to  with- 

dnwil  of     draw  his  cause,  he  must  give  notice  thereof  to  the  registrar 

cause.         and  to  the  defendant,  by  post,  and  after  the  receipt  of  this 

notice  the  defendant  will  not  be  entitled  to  any  costs  other 

than  those  incurred  by  him  up  to  the  time  of  receiving  it, 

miless  the  jndge  otherwise  orders  {y). 

^(^^^^  Where  Cause  ordered  for  Trial  by  Superior  Court.] — 

cause  or-     Where  in  any  action  of  contract  within,  or  reduced  by  set- 

dered  1^      off,  or  otherwise,  to  or  within,  50/.,  the  cause  has  been 

niperior      ordered  to  be  tried  in  a  county  court,  the  plaintiff  must 

tried  in'      lodge  with  the  registrar  the  order  and  issue.     The  judge 

Goontj        mus^  appoint  a  day  for  hearing,  notice  of  which  must  be 

coort         sent  by  post  or  otherwise,  by  the  r^strar,  to  both  parties 

or  their  attomies  (z).     After  the  hearing,  the  registrar  must 

certify  the  result  to  the  master's  office  (a).     In  accordance 

with  the  certificate,  judgment  will  be  signed  in  the  superior 

court  (6). 

(jr)  9  &  10  Yict  e.  95,  ■  86.  (x)  Form  33,  App. 

See  form  of  order  for  payment  of  (d)  Form  47,  App.       * 

penalty,  App.  ib)  19  &  20  VlcL  c  108, 8. 26. 

(y)  Rule  64. 
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CHAPTER  VII. 


EYIDENCS. 


CONFINBD     TO     Ca178B     OF 

Action  in  Summons,  75. 
Gen  BRA  L  RuLBS,  76: 

Best  Evidence. 

Admissions, 

Parol  EapianaHon  of  wrU- 

ten  Instruments. 
Hearsay  not  Evidence. 
Exceptions. 
Resgestof. 

DOCUMBNTABY     EviDBNCB^ 

75: 
Acts  of  Parliasnent, 
.  Records    and   Proceedinge 

of  Courts 
PMic  Entries  and  Docn^ 

ments. 
Ancient  Records. 
Wills  and  Probate. 
Affidavits. 
Deeds. 
Attesting  Witness. 

Witnesses,  81 : 
Wlto  competent. 
Oaths  and  Affirmations.  . 
Privilege   of  Counsel  and 
Attorn^. 

EVIDBNCB  IN   PaBTICULAB 

Actions,  82. 
Debt,  82 : 
WkenUlies. 
On  Bond. 
Award. 

Double  Value  and  Double 
Rent. 


Dbtinub,  84. 

COYBNANT,  85. 

Assumpsit,  85 : 

Goods  Sold  and  Delivered. 
Chads  Bargained  and  Sold. 
Worit    LdboWy    and   Ma- 
terials. 

Attempt. 

Physicians, 

Surgeons. 

Apothecaries. 

Servants. 
Money  lent. 
Money  paid. 
MoMy  had  and  received. 
Interest. 
Account  stated. 
Bilk  and  Promisiory  Notes. 
For  not  accepting  Goods. 
On  Warranties. 

Tboybr,  03. 

Teespass,  94 : 

To  Land. 
To  Goods. 
Assault, 

Case,  96 : 

Injuries     to     Incorporeal 

Hereditaments. 
Injuries     to     Person     or 

Property, 
By  Executors. 
Other  Cases. 


It  will  be  usefal  here  to  consider  some  general  rules  of  Confined  to 
evidence  applicable  to  the  trial  of  causes,  first  premising  cause  of 
that  the  plabtiff  can   flrive  no  evidence  of  any  demand  **^^^^  '^^ 
or  cause  of  action  except  such  as  is  stated  in  the  sum- 
mons (o). 

C«)  9  It  10  Vict.  c.  95;  t.  75. 
d2 


parol  JExplanaiion  of  Written  Instruments. 


Part  i. 

General 
rules. 

Bp<t  evi- 
acncc. 


Admis« 
sioofl. 


Parol  ex« 
planations 
of  written 
in»tru- 
ments. 


General  Rules.  Best  Ecidence.'] — The  first  great  mle 
-  of  evidences,  that  the  best  (in  degree,  not  in  amount), 
must  be  adduced  of  which  the  case  will  admit ;  that  is, 
no  evidence  must  be  brought  which  of  itself  shows  the  ex- 
istence of  greater  evidence  in  the  party's  own  possession  or 
power,  which  is  kept  back  (b\  So  that  a  copy  of  any 
instrument  is  never  evidence  if  the  original  can  be  produced  ; 
but  if  the  absence  of  the  primary  evidence  is  sufficiently 
accounted  for,  secondary  or  parol  evidence  of  its  contents 
is  admitted,  and  when  once  the  rule  is  broken  through,  there 
are  no  degrees  of  secondary  evidence;  therefore  parol 
evidence  of  the  contents  of  a  document  is  not  excluded  by 
a  copy,  nor  is  a  second  copy  by  a  first. 

One  branch  of  this  rule  is,  that  where  a  contract  has 
been  reduced  into  writing  by  the  parties  it  must  be  pro- 
duced, and  to  this  there  is  no  exception,  and  in  no  case  can 
a  witness  be  asked  as  to  the  contents  of  a  written  instru- 
ment, which  is  neither  produced  nor  its  absence  accounted 
for  (c) ;  but  it  is  otherwise  where  the  writing  is  a  mere 
memorandum  of  an  event,  as  a  receipt  (d)  or  a  promise 
to  pay  (tf),  which  may  be  proved  by  parol,  although  reduced 
into  writing.  A  further  exception  is,  that  parol  admissions 
are  evidence  against  the  party  making  them  although  they 
relate  to  the  contents  of  a  written  instrument  (f)* 

It  must  be  remembered  that  where  the  witness  is  a  party 
to  a  cause,  the  above  rule  does  not  prevent  his  being  asked 
as  to  his  knowledge  of  any  fact,  although  that  knowledge  is 
derived  solely  from  written  documents  (^). 

Parol  Explanations  of  Written  Instruments.'^ — A  fur- 
ther branch  of  this  rule  is,  that  parol  evidence  is  not 
admitted  to  vary  or  contradict  the  terms  of  a  written  instru- 
ment (h) ;  but  such  evidence  is  admitted  to  show  that  the 
parties  have  by  parol  waived  or  annulled  a  previous  written 
agreement  (t),  or  that  the  instrument,  whether  a  deed  or 
simple  contract,  is  void  by  reason  of  fraud,  illegality,  or 


{b)  Taylor  on  EWd.,  Part  II., 
Chap.  IV.  (3d  edit)  Best  on 
Evid.  a.  82. 

(c)  McDonnell  v.  Evant,  II 
C.  B.  930. 

{d)  Ramberi  v.  OoAen,  4  Esp. 
213. 

(e)  Singleton  v.  Barrett,  2  C. 
&  J.  369. 

(f)  Slallerie  ▼.  Pooley,  6  M. 
&  W.  664. 

(y)  See  alio  u  to  the  crost- 


ezamination  of  a  witness  respect- 
ing previooa  atatementa  made  by 
him  in  writinf.  17  &  18  Vict, 
c.  125,  aa.  24. 103. 

(A)  Meree  v.  Ansell,  3  Wila. 
275 ;  Adame  v.  Wordley,  1  M. 
&  W.  374 ;  Hamot  v.  Grovttt 
15  C.  B.  667 ;  24  L.  J.,  C.  P.,  53. 

(f)  Goft  T.  Xord  Nufentt  5 
B.  k  Ad.  58 ;  Bden  v.  BlaJte,  13 
M.  k  W.  614. 


Seariay  not  Evidence*  77 

error  (A),  or  to  construe  words  of  art,  or  to  explain  (Z),  but  Crap.  vii. 

not  to  contradict  (m),  mercantile  contracts  (n).     So,  to  add 

to  or  explain  agricultural  agreements  (o),  if  not  inconsistent 
\nth  their  expressed  terms  (p).  Parol  evidence  may  also 
be  given  to  explain  a  latent  ambiguity ;  which  means  that 
where  a  doubt  is  raised  by  extrinsic  parol  evidence,  the  same 
is  admitted  to  solve  it.  Where,  however,  the  ambiguity  is 
patent  or  apparent  on  the  face  of  the  instrument,  no  evidence 
is  admissible  to  explain  it* 

Hearsay  not  Evidence^ — As  all  judicial  evidence  should  Hearsay 
be  given  on  oath,  hearsay  is  not  evidence ;  that  is,  a  witness  not  evi- 
may  not  relate  a  fact  which  he  has  heard  from  another,  but  ^^<^ 
of  which  he  hais  no  personal  knowledge  ;  since  the  oath  of 
the  first  relator,  and  the  opportunity  of  cross-examining  the 
witness,  are  wantmg  {q).    To  this  rule  there  are,  however,  Exocptiont. 
exceptions,  the  most  important  of  which  are—Jirstf  in  prov- 
ing matters  of  public  or  general  interest,  as  boundaries  of 
parishes,  rights  of  common,  or  customs  (r) ;   secondly^  in 
questions  of  pedig^ree  and  relationship,  statements  made  by 
members  of  the  family  (s) ;  thirdly^  on  the  second  trial  of 
a  cause  between  the  same  parties,  the  evidence  of  a  witness 
examined  at  the  former  trial  and  since  deceased,  may  be 
proved  by  any  one  who  heard  it  {t)  \  fourthly^  declarations 
made  by  persons  since  deceased  against  their  pecuniary  or 
proprietary  interest  (u),  such  as  admissions  by  a  person  that 
he  has  no  title  to  an  estate  or  easement,  or  accounts  by 
which  a  man  charge  himself  with  the  receipt  of  money  (v), 
but  the  interest  must  be  proprietary  or  pecuniaryt  and  the 
relation  of  an  act  which  would  make  the  relator  liable  to 

• 

(Jr)  Doe  T.  Alien,  8  T.  R.  147»  Mttekenzit  ▼.  Dunhp,  3  Macq. 
per  Lord  Abinger ;  Hutekuu  t.  H.  of  L.  Cases,  22.  S.  C,  2  Jur. 
iSw//,  2  M.  &  W.  816.  N.  S.  957.     Oorrigon  t.  PerWit, 

(/)  Powell  T.  Norton,  2  N.  C.      27  L.  J..  C.  P.,  29. 
668 ;    Vatee  ▼.  Pyai,  6  Taunt  (o)  VFiggleewortk  ▼.  Dailieon^ 

446  s   Qrani  v.  Maddaxy  15  M.      1  DongL  201 ;  1  Smith's  L.  C. 
It  W.  737;   S^ere  v.  Jonot,  2      453  (4th  edit.) 
Exr.  111.  (p)  Webb  v.  Plummer,  2  B. 

(m)  Smitk  T.  J^ff^e,  ib.  561.      &  A.  746 ;   but  see  HutUm  t. 

(m)  Yatee  r,  Pym,  6  Taunt.       Warren,  1  M.  &  W.  466. 
446.    Sekulie  r.  Leideman,   14  (9)  Taylor  on  Evid.    Part  II., 

C.B.  38.    S.  C,  23  L.  J.,  C.  P.,      Chap.  VII.  (3d  edit.) 
17.    Brwener.  Byrne,  3  E.  fc  B.  (r)  Ib.  c.  18. 

702.    S.C.,  23L.J.,  a.B.,  313;  W  Ih>  c-  9;    Doe  v.  2Mrt«, 

Ckikbert  ▼.  Cumminff,  10  Bzr.      10  Q.  B.  314. 


809.    S.  C,  24  L.  J.,  Eir.  198.  (O  Roscoe  on  EWd.  7th  edit. 

In  error,  24  L.  J.,  Exr.  310.  p.  36. 

Hall  V.  Janeon,  4  E.  fc  B.  500 ;  («)  Taylor  on  £yid.    Part  II., 

Phitt^e  T.  Briard,  1  H.  &  N.  21 ;  Chap.  XI. 

Hua^reff  t.  Dale^  7  £.  fc  B.  266.  (e)  Higham  t.  Bidgway,  1  East, 

S.  C,    26  L.  J.,    Q.  B.,    137.  109;  2  Smith's L.C.249.  (4th edit.) 
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Records  and  Proceedings  of  Courts* 


Part  i.    prosecution,  is  no  exception  {w).    Lastly y  declarations  in 

the  ordinary  course  of  office,  business,  or  employment,  by 

deceased  persons  who  had  no  interest  in  stating  an  untruth, 
and  which  are  made  contemporaneously  with  the  acts  to 
which  they  relate  (a?). 

Ret  gutti,  Ses  gestisJ] — There  are  other  statements  made  by  parties 
which  are  admissible  in  eyidence  as  part  of  the  res  gest^y 
namely,  where  a  statement  is  made  by  a  person  accompany- 
ing an  act,  and  which  tends  to  explain  or  shew  the  intention 
of  such  act ;  as  what  a  person  says  on  entering  on  land,  on 
forfeiture,  &c^  departing  from  his  dwelling,  secreting  him- 
self, or  when  he  does  any  act  the  character  of  which  it  is 
material  to  understand  (^}. 

Of  docu-         Of  Documentary  Evidence.'^Acts  of  Parliament.  ]  — 

mentary  ^  Public  Acts  of  Parliament  require  no  proof,  as  of  these  the 

Acts  of  Par-  ^^urt  takes  judicial  cognizance. 

liament.  Copies  of  private  or  local  and  personal  acts  are  evidence, 

if  purporting  to  be  printed  by  the  Queen's  printer ;  so  also 
are  copies  of  parliamentary  or  royal  proclamations,  purport- 
ing to  be  printed  by  the  printers  of  Uie  Crown,  or  of  either 
House  (z). 

Records  and  Proceedings  of  Courts.^ — Records  of  the 
superior  courts,  if  the  issue  be  upon  their  existence,  can 
only  be  proved  by  production  of  the  original,  or  exempli- 
fication under  the  g^reat  seal.  The  proper  course  is  to  get 
the  record  removed  by  certiorari  into  Chancery,  and  that 
court  will  send  it  by  mittimus  to  the  county  court  (a). 
In  other  cases,  if  complete,  they  may  be  proved  by  examined 
copies  of  the  original  (b).  In  order  to  make  a  verdict 
evidence,  not  only  the  postea^  but  the  judgment  should  be 
proved  (c). 

Proceedings  in  Chancery,  rules  of  court,  and  judges' 
orders,  may,  except  in  the  cases  already  mentioned,  be 
proved  in  the  same  way ;  the  latter  may  be  proved  by  pro- 
duction, the  court  being  bound  to  take  judidal  cognizance  of 
the  sig^ture  (cQ. 

Judgments  of  inferior  courts  must  be  proved  by  their 
production  from  their  proper  custody,  or  by  examined  copies* 
All  proceedings  in  county  courts  may  be  proved  by  a  copy 


Records 
and  pro- 
ceedings 
of  courts. 


(v)  8u9H*  Peerage  Case,  11 
CL  h  Fin.  103. 

(s)  Price  ▼.  T\Mrrmgtem,  Sdk. 
285 ;  1  Smith's  L.  C.  235.  (4th 
edit) 

(y)  Taylor  on  Etid.  s.  521. 

(g)  8&9yict.c  113,1.3. 


(a)  Wimeor  v.  Dm^ord,  12 
Q.  B.  603.  S.  C,  18  L.  J.,  Q.  B.» 
14 ;  12  Jar.  629. 

r^)  14  &  15  Vict.  e.  99,  s.  14. 

le)  Tajlor  on  Erid.  s.  1208. 

(<f)  8  &  9  Vict  c.  113,  s.  2. 


Public  Entries  and  Documents. 
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of  the  entry  thereof  in  Uie  book  of  the  court,  bearing  the  Chap.  vn. 

seal  of  the  court,  and  purporting  to  be  sig^ned  and  certified 

aa  a  true  copy  by  the  registrar  (e). 

Copies  of  proceedings  in  the  bankrupt  court  purporting 
to  l>e  sealed  with  the  seal  of  the  court  are  evidence,  and 
the  judge  will  take  judicial  cognisance  of  the  signature  of 
the  oommissioners  and  registrars  (/). 

Proceedings  in  the  insolvent  court  may  be  proved  by 
certified  copies  purporting  to  be  signed  by  the  officer  in 
whose  custody  they  are,  or  by  his  deputy,  and  purporting 
to  be  sealed  with  the  seal  of  the  court  (g).  In  proceedings 
ander  the  protection  acts,  a  copy  purporting  to  be  signed 
by  the  commissioner  is  evidence  {h). 

Public  Entries  and  JDoctfm^to.]— Entries  in  books  and  Public  «&• 
documents  of  a  public  nature,  which  it  would  be  incon-  ^^  ^^ 
venient  on  public  grounds  to  remove,  as  the  parish  regis-   ^'^"'"^^  ^ 
ten  (t),  the  bank  books  (k),  &c^  may  be  proved  by  copies ; 
so  may  inscriptions  on  tombstones,  writings  affixed  to  walls 
and  the  like,  which  it  would  be  impossible  or  extremely 
difficult  to  produce  in  court ;  and  whenever  by  an  act  or 
Parliament  any  certificate,  official  or  public  document,  or 
document  or  proceeding  of  any  corporation  or  company,  or 
certified  copy  of  a  document,  bye-law,  entry  in  a  register 
or  other  book,  or  of  any  other  proceeding,  is  receivable 
<*  in  evidence  of  any  particular ;"  the  same  are  admissible, 
provided  they  purport  to  be  sealed,  stamped,  or  signed  as 
reqtured  or  directed,  without  any  proof  of  the  seal,  stamp, 
or  signature,  or  official  character  d  the  person  signing,  and 
without  any  iurther  proof  thereof,  in  every  case  in  which 
the  original  could  have  been  received  (Z). 

Certified  copies  of  entries  purporting  to  be  sealed  or 
stamped  with  the  seal  of  the  registrar-general's  office,  are 
received  as  evidence  of  birth,  death,  or  marriage  (m). 

Also  whenever  any  book  or  other  document  is  of  such 


(e)  9  &  10  Vict,  c  95.  b.  111. 

(/)  12  &  13  Yiflt.  o.  106,  M. 
236  237. 

(p)  1  &  2  Vict.  c.  110,  B.  105; 
HoiaufiM  T.  Dnay,  11  A.  &  E. 
98 ;  Jaekam  r.  Ttemf  m»,  2  Q.  B. 
887.  A  copy  of  cauaes  of  an  ia« 
•olfent'B  detention  is  not  within 
thia  flection,  not  being  a  piDceed* 
ing  in  ^  court.  HW»  t.  Iftf- 
M«,  8  Ezr.  751. 

(k)  7  &  8  Vict.  c.  96.  8. 37. 

(0  Iher.  Bartu9,  1  M.  &  R. 
386. 


(t)  MorHmer  v«  H'Caiien,  6 
M.  &  W.  58. 

(0  8  &  9  Vict  c.  113,  a.  1. 
See  Doed.  Hemming  ▼.  WUieth, 
7  C.  B.  709. 

(m)  6  &  7  Wm.  4,  o.  86,8.  38. 
There  are  nnmerona  other  %Ut* 
tntes  allowing  oertaia  pobUe  do* 
cnmenta  to  be  proved  by  certified 
copies,  which  will  be  fonnd  in 
Taylor  on  End.  88.  1177  to 
1196. 
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80  Deeds. 

Part  i.    a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 

production  from  the  proper  custody,  and  no  statute  exists 

which  renders  its  contents  provable  by  means  of  a  copy,  any 
copy  thereof  or  extract  therefrom  shall  be  admissible  in 
evidence^  provided  it  be  proved  to  be  an  examined  copy  or 
extract,  or  provided  it  purport  to  be  sigpoed  and  certified  as 
a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
origrinal  is  entrusted  (n). 

Ancient  Itecards.]^--'Ancieni  records  and  writings,  as 
ecclesiastical  tenures,  manor  books,  and  the  like,  are  proved 
by  bemg  produced  from  the  proper  custody.  It  need  not 
be  from  the  most  proper  custody  (o),  provided  it  is  where 
it  would  reasonably  be  expected  that  they  should  be 
found  (p),  as  a  terrier  from  the  parish  chest,  or  an  expired 
lease  from  the  possession  of  the  lessor  {q)m  It  is  not  enough 
merely  to  produce  them,  but  a  witness  must  be  called  to 
speak  to  their  custody  (r). 

Wills  and  Wills  and  Probate.'] — ^In  order  to  prove  a  devise  of  lands, 
probate,  the  will  must  be  produced  («),  unless  it  be  lost,  in  which 
case  an  examined  copy  is  evidence.  Where  personal  pro- 
perty is  in  question,  it  can  only  be  proved  by  producing 
the  probate  (t)*  The  seal  of  the  ecclesiastical  court  needs 
no  proof.  Administration  is  proved  by  production  of  the 
letters. 


AiBdaviti.  Affidavits.]'-^AfAdKvits  to  be  used  in  the  county  courts 
maylbe  sworn  before  any  judge  of  the  courts,  or  any  master 
extraordinary  in  chancery,  or  commissioner  for  taking 
affidavits  in  any  of  the  superior  courts  of  Westminster,  or 
before  a  magistrate  of  the  county,  city,  to?m,  or  place  where 
the  affidavit  is  sworn  (u). 


Deeds. 

Atterting 
witnen. 


Zl00eb.]-»ln  order  to  prove  a  deed,  or  other  vrritten 
instrument  of  any  kind  to  which  there  is  an  attesting 
witness,  if  the  instrument  is  one  to  the  validity  of  which 
attestation  is  requisite,  he  must  be  called*  unless  he  is  dead, 
insane  (v),  or  absent  in  a  foreigpi  country  (x),  or  he  cannot 


(n)  14  &  15  Viet.  c.  99,  t.  14. 

(o)  Dot  V.  JTM/Mf,  11  O.  B. 
884. 

{p)  Orwifkion  V.  BMe,  12 
II.  &  W.  20ft. 

(q)  PUsiom  r.  D^re,  10  B.  At 
C.  17. 

(r)  E9€nt  V.  l?Mt,  10  A.  &  B. 
Iftl. 


(«)  Doe  V.  Caherit  2  Camp. 
389. 

(I)  jnwMy  V.  Pumqff  8  B.  & 
C.S35. 

(«)  13  &  14  Viet  e.  61.  i.  23. 

(v)  CmrrU  r.  Ckiid,  3  Camp. 
382. 

(»)  Prmeo  v.  JUedlltnie,  2 
East,  250. 


Oatha  and  Affirmations.  81 

be  found  on  diligent  inquiry  (y) ;  in  which  cases  eyidence  Chap.  vn. 
of  the  witness's  handwriting  is  admissible,  and  the  hand-— — 
writing  of  the  party  who  executed  the  instrument  need  not 
be  proved  except  for  the  purpose  of  establishing  his  iden- 
tity (z).  A  party  to  a  cause  who  is  called  as  a  witness 
cannot  prove  the  execution  of  a  deed  by  hiraselfi  if  there  is 
an  attesting  witness  capable  of  being  called  (a).  If  the 
instrument  is  one  to  the  validity  of  which  attestation  is  not 
requisite,  the  attesting  witness  need  not  be  called  (&)• 

An  attorney  who  has  attested  an  insolvent's  petition  for 
protection  under  the  5  &  6  Vict.  c.  116,  need  not  be  called 
if  the  court  has  acted  upon  it  (c) ;  but  it  is  otherwise  if  it 
has  not  (d). 

When  a  deed  is  produced  under  a  notice  to  produce,  the 
party  calling  for  it  must  still  prove  its  execution  (e)»  unless 
the  party  who  produces  it  claims  a  beneficial  interest  under 
itC^);  and  where  a  sheriff  takes  and  assigns  a  replevin 
bond,  it  has  been  held  unnecessary  as  against  him,  in 
an  action  for  taking  insufficient  sureties,  to  prove  its 
execution  (^). 

Witnesses."}  —Whether  a  witness  is  competent  or  not  is  Witoesies; 
a  question  for  the  judge ;  and  if  it  depend  on  a  disputed  who  com. 
fact,  he  must  decide  it  (Jh) ;  and  this  is  so  although  the  P^^^^- 
question  be  identical  with  the  issue  which  the  jury  have 
ultimately  to  decide  (t). 

The  parties  themselves,  their  wives,  and  all  other  persons 
may  be  examined  either  for  the  plaintiff  or  defendant  ij) ; 
and  no  person  is  excluded  by  reason  of  crime  (k) ;  but  no 
husband  can  be  compelled  to  diMclose  any  communication 
made  to  him  by  his  wife  during  marriage,  and  vice  versa  (I), 

Oaths  and  Affirmations.'] — All  evidence  must  be  given  Oatlu  and 
on  oath  or  affirmation ;  but  a  party  who  is  called  merely  to  affirma- 
produce  a  document  need  not  be  sworn  (m).     Persons  are     ""' 
incompetent  to  be  witnesses  who   are  insensible  to  the 

(y)  Ckniife  r.  Srflon,  2  East,  (/)  Orrr,  Monce,  3  B.  &  B. 

183;  Spoonerr,  Payne,  4  C.  B.  139. 

328.  (^)  piunur  ▼.  BrUeoe^lOQ.  B. 

iz)  Nelson  r.  WMttal,  1  B.  &  46.    S.  C,  12  Jur.  351. 

A.  19.  (A)  Dot  ▼.  Webster,  12  A.  & 

(«)  Whyman  t.  Garth,  8  Ext.  E.  442. 

803.    S.  C.  22  L.  J.,  Exr.,  316.  (t)  Doe  d.  Jenkhu  r.  Davit, 

(b)  17  &  18  Vict.  c.  125,  a.  26.  10  Q.  U.  314. 

(c)  Bailey  r,  Bidweli,  13  M.  &  {j)  16  &  17  Vict,  c  83,  a.  1. 
W.  73.  See  also  9  &  10  Vict,  c  95,  a.  83. 

(rf)  Sireeter  ▼.  Bartlett, 5  C.  B.  (*)  6  &  7  Vict.  c.  85. 

562.  (/)  16  &  17  Vict  c.  83,  a.  3. 

(e)  Gordony,Seeretan,SEtLit,  (m)  Perry  t.  Ot^on,  1  A.  & 

548.  E.  48. 
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Privilege  of  Counsel  and  Attorneys. 


Part  i.  obligation  of  an  oath ;  therefore  idiots  and  lunatics  cannot 
be  witnesses.  Children  are  also  not  admitted  if  they  are 
unable  to  understand  the  moral  obligation  of  an  oath ;  at 
the  age  of  fourteen  understanding  is  presumed  hj  law ;  under 
that  age,  inquiry  should  be  made  of  the  child  (n). 

Atheists,  and  such  as  profess  no  religion  that  can  bind 
their  consciences  to  speak  the  truth,  are  excluded;  but 
those  who  believe  in  a  God  as  an  avenger  of  falsehood  are 
not  (o) ;  the  proper  question  in  all  such  cases  to  ask  the 
witness  is,  whether  he  believes  in  a  God,  the  obligation  of 
an  oath,  and  a  state  of  rewards  and  punishments.  Quakers 
and  Moravians  may,  by  3  &  4  Wm.  4,  c.  49,  and  1  &  2 
Vict.  c.  77,  and  Separatists  by  3  &  4  Wm.  4,  c.  82,  affirm 
instead  of  swearing.  So  by  17  &  18  Vict.  c.  125,  s.  20, 
any  persons  who  are  unwilling  from  conscientious  motives 
to  be  sworn,  may  make  a  solemn  affirmation  in  the  form 
given  by  that  act  (p\  and  if  they  give  false  evidence  are 
liable  to  the  same  penalties  as  in  the  case  of  perjury  (q). 


PrivUeKeof  Privilege  of  Counsel  and  Attorneys,']  ^Coxmsel  and 
oounsel  and  attorneys  are  not  permitted  to  disclose  communications  made 
a  meys.  ^^  i}^^^  by  their  client  relating  to  matters  in  which  they 
are  professionally  employed  (r),  but  the  defendant's  attorney 
may  be  called  by  the  plaintiff  to  speak  to  admissions  made 
by  his  client  to  the  plaintiff  in  his  presence  («)•  An 
attorney  who  is  subpoenaed  to  produce  a  document  if  it  has 
been  entrusted  to  him  by  a  client,  may  not  only  refuse  to 
produce  it,  but  he  is  not  bound  to  answer  any  question  as 
to  the  nature  of  it  (f). 

The  proper  method  of  obtaining  the  attendance  of  wit- 
nesses has  been  already  shewn  (u).  The  order  in  which 
witnesses  for  either  party  may  be  called,  and  the  mode  of 
their  examination,  will  be  found  in  the  chapter  on  the 
hearing  of  the  Plaint  (r). 

Evidence  ia      Evidence  in  Debt, "] — ^Debt  lies  to  recover  money  due 

particul&r    upon  a  leiral  liability,  whether  by  statute  or  by  records,  as 
anions.  r  o  ^  ^ 


(n)  Taylor  on  Evid.  1. 1250. 

(o)  OmteAwKf  v.BarileryWiUei, 
549  ;  1  Smith's  L.  C.  326.  (4th 
edit.) 

(p)  Th«  form  ia  aa  follows: 
<<  I,  A.  B.,  do  solemnly,  sinoerely, 
and  truly  affirm  and  declare,  that 
the  taking  of  any  oath  is,  accord- 
ing to  my  religiona  belief,  onlaw- 
fui;    and  1  do   also   solemnly, 


sinoerely,  and  tmly  affirm  and 
declare,  &c." 

{q)  17&18yict.c.l25,  8.21. 

(r)  l\arqtumd  v.  KnighU  2 
M.  &  W.  98. 

(«)  W€tk9  V.  Argmi,  16  liL 
&  W.  817. 

(f )  VoltaU  V.  Soyer,  22  L.  J., 

O.  It.,  vO* 

(«)  Anttf  p.  73. 

(v)  Chap.  VlILipof/. 


Evidence  in  Particular  Actions^ 
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judgments  of  courts,  whether  superior  (w)  or  inferior ;  on  Cbap.  vn. 

awards  to  pay  money ;  on  specialties,  as  bonds,  mortgages, . 

policies,  or  other  contracts  under  seal ;  or  upon  simple  con-  P^*  ^^®" 
tracts  express  or  implied.  It  lies  for  use  and  occupation,  ^  ^* 
and  is  not  defeated  by  the  proof  of  a  demise  (not  under  seal) 
for  a  rent  certain  (x).  Debt  is  the  remedy  giyen  by 
statute  (y)  to  the  executor  of  a  tenant  in  fee  or  for  life  to 
recover  rent  which  accrued  dne  to  the  testator;  also  to 
landlords  to  recover  double  value  from  tenants  holding  over 
after  determination  of  their  term  (z)f  or  double  rent  where 
tenants  continue  in  possession  after  they  have  given  notice 
to  quit  (a)«  Wherever  statutes  give  penalties,  debt  is  the 
proper  action  to  recover  them. 

Debt  is  in  some  respects  a  more  extensive  remedy  than 
assumpsit,  inasmuch  as  it  lies  upon  specialties  as  well  as 
simple  contracts,  but  it  is  not  sustainable  imless  the  sum 
demanded  is  a  sum  certain  or  capable  of  being  so  rendered 
by  calculation ;  nor  can  it  be  supported  for  a  debt  payable 
by  instalments,  until  all  are  due  (b);  and  it  cannot  be 
maintained  upon  a  collateral  contract,  as  a  guarantee  of  the 
debt  of  a  third  person  ;  therefore  where  a  covenant  is  col- 
lateral, covenant,  and  not  debt,  is  the  proper  remedy  (c). 
For  the  same  reason  it  will  only  lie  between  the  immediate 
parties  to  a  bill  of  exchange,  and  is  not  maintainable  by 
indorsee  against  acceptor  (d),  or  against  any  but  his  imme- 
diate indorser  (e\ 

The  plaintiff  in  debt  recovers  the  debt  itself,  and  also  any 
damages  which  may  be  awarded  for  its  detention. 

The  necessary  evidence  both  for  plaintiff  and  defendant 
in  those  cases  in  which  assumpsit  is  a  concurrent  remedy, 
will  be  found  under  that  head. 

In  debt  on  a  simple  money  bond,  execution  of  the  bond  Bond. 


(w)  An  action  will  not  lie  in  a 
ooanty  coort  npon  the  judgment 
of  a  superior  conrt.  See  19  Sc  20 
Vict  c.  108,  a.  27.  Before  thii, 
in  Winsor  t.  Duf^ord,  12  Q.  B. 
603.  S.  C,  18  L.  J.,  Q.  B. ,  14  ; 
12  Jar.  629 ;  it  was  decided  that 
t&e  county  conrt  had  jurisdiction 
on  judgments  of  the  snperior 
courts.  One  of  the  objections 
urged  against  it  was,  that  if  the 
action  were  brought  in  a  superior 
court,  it  could  inspect  its  own  re- 
cord ;  or  if  it  were  the  judgment 
of  another  court,  obtain  it  by  mii* 
Hmu9 ;  but  that  it  would  be  incon- 
venient to  send  the  records  of  the 
snperior  courts   to   the  county 


courts.    See  lUmee  v.  Jamei,  12 
Jnr.  62. 

go  Gibton  Y.  KirkA  a  B.  850. 
)  32  Hen.  8,  c.  37. 
(z)  4  Geo.  2,  e.  28,  s.  1 ;  Wiek^ 
ham  T.  Lee,  18  L.  J.,  Q.  B.,  21. 
S.  C,  12  Jnr.  628 ;  which  decided 
that  the  county  conrt  has  juris* 
diction  in  this  action. 

(a)  11  Geo.  2,  c.  19,  s.  18. 

(b)  Rudder  v.  Price,  1  H.  BL 
547. 

(c)  Hanruon  ▼.  MaUhewe,  10 
M.  &  W.  768. 

(d)  Pow0//T.JfiM//,3S.N.R. 
444. 

(e)  Waikint  v.  Wake,  7  M. 
&  W.  488. 
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Detinue. 


AwircL 


Part  i.    is  all  that  need  be  proved.    Interest  may  be  recovered  from 

the  day  of  payment  (f) ;  where  conditions  are  annexed,  in 

addition  to  this  a  breach  must  be  proved. 

The  defendant  may  prove  that  he  did  not  execute  the 
bond ;  and  in  the  case  of  a  money  bond,  payment  before 
or  at  the  day  appointed ;  or  where  there  is  a  condition,  per- 
formance ;  and  in  either  case,  satisfaction  and  discharge  by 
deed  after  breach  ;  that  the  bond  was  obtained  by  fraud,  of 
is  void  by  reason  of  illegality,  or  has  been  altered  in  a 
material  point  since  execution^  He  may  (having  given  the 
proper  notice)  (^),  rely  on  infancy,  coverture,  the  statute 
of  limitations  (h)^  or  discharge  imder  the  Bankrupt  or 
Insolvent  Acts. 

In  debt  on  an  award  the  execution  of  tiie  award  and  also 

the  submission  of  the  parties,  must  be  proved  (t). 

^ble  In  debt  for  double  value,  under  the  4  Geo.  2,  c.  28  (k)^ 

doable"  t  *^®  plaintiff  must  prove  the  demise  or  tenancy,  the  deter- 

*  mination  of  the  term,  the  holding  over,  the  demand  and 

notice  in  writing,  and  the  amount  claimed. 

The  defendant  may  disprove  any  of  these  facts,  or  shew 
that  the  plaintiff  has  waived  the  demand  and  notice. 

Nearly  the  same  remarks  apply  to  debt  for  double  rentj 
under  the  11  Geo.  2,  c.  19,  s.  18;  there,  however,  the 
notice  need  not  be  in  writing  (/).  The  statute  only  applies 
where  the  tenant  may  determine  his  tenancy  by  notice^  and 
has  properly  done  so  (fit). 

Detinue.  Detinue,'] — Detinue  (n)  lies  to  recover  possession  of  a 
chattel  wrongfully  detained,  together  with  damages  for  its 
detention;  whereas  in  trover,  the  plaintiff  can  recover 
damages  only  for  the  conversion.  Detinue  may  be  joined 
with  debt ;  trover  cannot.  Detinue  lies  against  a  person 
who  wrongfully  detained  the  goods,  although 'he  has  since 
improperly  parted  with  their  possession  (o). 


If)  3&4Wm.4»c.  42,1.28. 

{g)  See  amte,  p-  68. 

\h)  lb.  I.  3. 

(fl)  Brazier  r,  Jon$tt  8  B.  &  C. 
124. 

{k)  That  thif  acUon  liei  b  the 
county  ooort,  see  Wiekham  v. 
Lee,  12  Q.  B.  521. 

(/)  Titnmine  v.  Bawiineon,  3 
Burr.  1603. 

(m)  Johnttoner,  Huddieeione, 
4  B.  &  C.  922. 

(n)  In  Hand  v.  Danieh,  I 
li.  M.  &  P.  420,  it  was  suggested 
that  the  action  of  detinoe  wonld 


not  lie  in  the  ooonty  court,  as  the 
judgment  is  that  the  chattel  shall 
be  restored,  or  its  value  paid ; 
and  the  courts  haTO  no  means  of 
enforcing  the  specific  delivery  of 
the  chattel,  as  the  superior  courts 
have  by  distringas.  In  Taylor 
▼.  Addyman,  22  L.  J,  C.  P.,  94; 
S.  C.  17  Jur.  461,  it  was  held, 
tiiat  detinue  would  lie  in  the 
county  court  for  a  chattel  within 
the  value  of  SO/. 

(o)  Jonet  V.  Dovle,  9  M.  &  W. 
19. 


With  respect  to  the  evidence^  as  what  is  said  with  respect  Chap.  tii. 
to  the  action  of  trover  is  equally  applicable  here,  it  is  suffi-  -^-^— " 
cient  to  refer  to  that  action  (p).  The  judgment  in  detinue 
is,  however,  materially  different  from  that  in  trover ;  in  the 
latter  it  being  merely  for  damages  for  the  injury  sustained 
by  the  conversion,  whereas  in  the  former  it  is  in  the 
alternative  that  the  chattel  shall  be  restored  or  the  value 
paid ;  therefore  where  there  are  separate  parcels  of  goods, 
evidence  should  be  adduced  as  to  the  value  of  each,  and  the 
judgment  should  declare  the  same  accordingly;  since  the 
defendant  may  elect  to  give  up  some  in  spede,  and  pay 

Covenant,] — Covenant  lies  for  the  breach  of  a  contract  Govenaiit. 
under  seal.  The  execution  of  the  deed  upon  which  the 
action  is  brought  (r),  and  the  breach  of  the  covenant  by 
the  defendant,  must  be  proved.  If  the  covenant  be  for 
payment  of  money,  the  measure  of  damage  is  the  sum 
agreed  to  be  paid  to  the  plaintiff;  if  for  the  doing  or  per- 
forming some  other  act,  the  damage  will  be,  as  in  assumpsit, 
the  amount  of  loss  sustained  by  the  plaintiff  in  consequence 
of  the  breach,  which  may  vary  according  to  the  circum- 
stances of  each  individual  case. 

Aemmpsit] — Assumpsit  lies  to  recover  damages  for  the  Anampsit. 
non-i>erformance  of  a  simple  contract,  expressed  or  im- 
plied (s) ;  it  lies  for  use  and  occupation  of  land  (t) ;  on 
foreign  judgments;  bills  of  exchange  and  promissory  notes; 
and,  generally,  on  all  contracts  not  under  seal,  it  is  the 
proper  remedy.  The  necessary  evidence  will  be  found 
under  the  different  heads ;  many  of  the  defences  which  are 
mentioned  under  goods  sold  and  delivered,  will  be  found 
applicable  to  other  actions. 

Goods  Sold  and  Delivered,'] — ^In  an  action  for  goods  sold  Goodt  sold 
and  delivered,  the  contract  of  sale,  either  express  or  im-  *"fj*^*" 
plied,  must  be  proved  ;  also  the  delivery  of  the  goods  to  ^^     * 
Che  defendant   or   his  authorised  agent ;  a  delivery  to  a 
carrier  named  by  the  defendant  is  sufficient  (ti).    If  goods 
which  are  delivered  "  on  sale  or  return  "  are  not  returned 
within  a  reasonable  time,  the  sale  of  the  goods  becomes 
absolute,  and  the  price  may  be  recovered  in  a  claim  for 

(p)  Po9t,  p  93.  (r)  Ante,  p.  80. 

(q)  Pawly  t.  Holljf,  2  W.  fil.  («)  Slad(i*9  caii,  4  Rep.  91. 

863$  Sandford  v,  AteoeJt,  10  M.  (0  11  Geo.  2,  c.  19. 

S  W.  689.    See  farther  of  the  (ii)  H&rir.  <9if f //«y,  3  Campb. 

jodgmeiit  in  detinae,  Rule,  185.  528. 
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Evidence  in  Particular  Actions. 


Part  i.    g^oods  sold  and  delivered  (r).     Where  a  wife  is  living  with 

her  husband  an  order  by  and  delivery  to  her  is  sufficient ;  if, 

however,  she  live  separate  from  him  and  he  allows  her  a 
sufficient  maintenance,  he  is  not  bound  by  her  contracts, 
though  the  person  supplying  her  with  goods  had  no  notice 
of  the  allowance  (tf).  Where  the  goods  are  above  the  value 
of  102.  there  must  be  a  note  or  memorandum  in  writing,  pay- 
ment of  earnest,  or  delivery  and  acceptance,  to  satisfy  the 
statute  of  frauds  (or).  The  mere  marking  of  goods  by  the 
buyer,  where  the  seller  does  not  part  with  their  possession, 
is  sufficient  (y.)  It  has  been  said  that  there  must  have 
been  such  an  acceptance  as  deprives  the  buyer  of  the  right 
of  objecting  to  the  quantity  or  quality  of  the  goods  (z). 
It  has,  however,  been  decided  that  where  the  vendee  of 
goods  exercises  a  dominion  over  them,  as  by  re -selling 
them,  there  may  be  an  acceptance  within  the  meaning  of  the 
act,  without  the  buyer  having  examined  the  goods  or  done 
anything  to  preclude  him  from  contending  that  they  do  not 
correspond  with  the  contract  (a).  If  the  goods  are  in  the 
hands  of  a  third  party,  as  an  agent  or  wharfinger,  in  order 
to  complete  the  acceptance  he  must  have  agreed  to  hold 
them  for  the  vendee  (b).  If  the  goods  were  to  be  paid  for 
by  bill  or  on  credit,  it  must  be  shewn  that  the  defendant 
has  refused  to  give  the  bill,  or  that  the  credit  has  expired  (c), 
or  that  the  bill  has  been  dishonoured  {d).  The  plaintiff  is 
entitled  to  recover  as  damages  the  value  of  the  goods,  which 
should  be  proved  either  by  the  agreement,  if  there  was  one, 
or  if  not,  by  general  evidence. 

The  defendant  may  deny  the  sale  or  delivery,  or  may 
shew  that  the  credit  has  not  expired.  Having  given  the 
proper  notice,  he  may  rely  on  infancy,  coverture,  tKe  sta- 
tute of  limitations,  or  his  discharge  under  the  Bankrupt  or 
Insolvent  Acts(e).  He  may  shew  that  the  goods  were 
sold  under  an  illegal  contract,  or  prove  payment,  a  tender,  or 
(having  given  the  proper  notice)  a  set-off,  which  equals  the 


Defence. 


(v)  Mon  V.  Sweet,  16  Q.  B. 
493. 

(w)  Miien  V.  Pick,  3  M.  & 
W.  481;  Reed  v.  TsakU,  13 
C.  B.  627.  S.  C,  22  L.  J., 
C.  P.,  161.  Remeatuf  v.  T^akie, 
8  Eir.  680.  S.  C,  22  L.  J., 
Ezr.  241. 

(*)  29  Car.  2,   c.  3,  t.  17; 

Hart  V.  Busk,  27  L.  J.,  Q.  B., 

271, 

(y)  BiU  V.  Bameitt,  9  M.  & 
W.  36. 

(i)  Smith  V.  Surmam,  9  B.  £c 
C.  561  i  NornuM  t.  PhiUipe,  14 


M.  &  W.  277. 

(a)  Mortmr. llbbett,  15  Q.B. 
421.  S.  C,  19  L.  J..  Q.  B.  382. 
Satmderg  ▼.  Topp,  4  Ezr.  399. 

(6)  Forma  v.  Home,  16  M.  & 
W.  119.  See  alao  Meredith  y. 
Meigh,  2  £.  &  B.  364;  Hunt  v. 
ffeeht,  8  Ezr.  814,  in  which  the 
grounds  of  decision  in  Morton  ▼. 
Tibbett  are  ezplained. 

(c)  Webb  V.  Fairwummer,  3 
M.  &  W.  473. 

(d)  Fry  V.  mil,  7  Taunt.  397. 

(e)  Ante,  p.  68. 
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plaintiff's  daiaiy  or  may  pay  money  into  court.    He  may  Cbav.  tii. 

likewise  prove  that  the  goods  were  inferior  in  quality  to 

those    bargained    for^    which    will  afford  a  defence  pro 
tanto  (/). 

'Where  infancy  is  proved,  the  plaintiff  may  shew  in  answer 
that  the  goods  were  necessaries  (g).  In  answer  to  the 
statute  of  limitations,  he  may  prove  part  payment,  or  an 
acknowledgment  by  the  defendant  within  six  years  (A) ;  but 
it  must  be  unconditional  (t).  If  part  payment  is  relied  on 
it  must  be  shewn  that  the  payment  was  on  account  of  the 
debt  for  which  the  action  is  brought,  and  that  it  was  made 
as  part  payment  of  a  greater  debt  (A).  The  payment  may 
he  by  goods  (/).  Payment  by  one  of  two  jointly  liable 
will  not  take  the  case  out  of  the  statute  against  both  (m) ; 
and  one  who  is  jointly  liable  cannot  bind  his  co-contractor 
hy  an  acknowledgment  (n) ;  but  an  acknowledgment  by  an 
agent  duly  authorised  will  suffice  (o).  Where  the  defendant 
relies  on  a  set-off,  as,  in  order  for  him  to  succeed,  his  debt 
must  continue  due  up  to  the  time  of  the  trial,  the  plaintiff 
may  shew  that  he  has  paid  the  amount  claimed  by  the  de- 
fendant, and  that  the  set-off  was  thereby  extinguished  (p). 

Where  a  plaintiff  avails  himself  of  the  provisions  of 
sect.  68  of  the  9  &  10  Vict.  c.  95,  and  proceeds  against  only 
one  or  more  of  several  persons  jointly  answerable,  the  de- 
fendant or  defendants  sued  may  avail  himself  or  themselves 
of  any  set-off  or  other  defence  to  which  he  or  they  would 
be  entitled,  if  all  the  persons  liable  were  made  defen- 
dants {q). 

Qoods  Bargained  and  8oldJ\ — ^An  action  for  goods  bar-  Goods  bar- 
gained and  sold  lies,  where  the  property  in  the  goods  has  g«lncd  and 
passed  by  sale  to  the  defendant,  although  there  has  been  '^^°* 
no  delivery  to  him  (r).    If  they  are  within  the  statute  of 
frauds  there  must  have  been  a  part  acceptance  («),  part  pay- 


(/)  Mondil  V.  SieeU,  8  M.  & 
W.858. 

(jf)  Peiert  v.  Fleming,  6  M.  & 
W  42. 

Ik)  9  Geo.  4,  c.  14. 

(t)  Tmner  v.  Smartf  6  B.  & 
C.603. 

(i)  JippettM  V.  Heimet  1  CM. 
&  R.  2h2\  Bum  ^,BouUtm,  2  C. 
B. 476. 

(/)  Hooptr  V.  StepkifUt  4  A. 
&  E  71 

(m)  19  &  20  Vict.  0.97,8.14. 


(fi)  9  Geo.  4,  c.  14,  i.  1. 

(o)  19  &  20  Vict.  c.  97,  t.  13. 
Before  this  Act  it  was  otherwise. 
See  Hyde  v.  Johnson,  2  B.  N.  C. 
776. 

(p)  Eyton  V.  Littledale,  4  Exr. 
159. 

(q)  Rale  90. 

(r)  AikinMon  v.  Bell,  8  B.  &  C. 
277 ;  Alexander  v.  Gardner,  1 
B.  N.  C.  671. 

(«)  Norman  Y.Phillipe,  14  M. 
&  W.  277. 
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Evidence  in  Particular  Actions. 


Part  i.    ment,  or  written  memorandum.    The  plaintiff  is  entitled  to 

recover  as  damage  the  whole  value  of  the  goods  (t). 

The  evidence  will  he  found  under  Ooods  eold  and  de* 
livered. 

Work,  la-  Worky  Labour^  and  Materials^ — The  action  for  work 
bour,  and  and  labour  lies  when  work,  either  bodily  or  mental  (u ),  has 
materials,    j^g^^  ^j^^^  ^^  ^^  plaintiff  for  the  defendant  under  a  con- 

tracty  expressed  or  implied.  If  materials  have  been  provided 
they  may  be  joined.  The  plaintiff  must  prove,  first,  the 
contract  express,  if  there  be  one ;  if  not,  the  circumstances 
from  which  it  arises.  Secondly,  the  performance  on  the 
plaintiff's  part ;  and  lastly,  the  value  of  the  work  either 
by  the  terms  of  the  agreement,  if  it  was  settled;  if  not, 
generally. 
Defence.  The  defendant  may  shew  in  defence  that  he  did  not  order 
the  work ;  that  credit  was  not  given  to  him ;  that  the  work 
was  not  done ;  that  the  work  was  not  done  according  to 
contract  (v) ;  or  that  the  work  was  done  under  a  contract 
not  yet  executed  (t&).  Though  the  plaintiff  has  derived 
some  benefit  from  the  work,  he  may  still  shew,  in  reduction 
of  damages,  that  it  was  improperly  done. 

This  form  of  action  being  that  usually  adopted  by  attor- 
neys, surgeons,  apothecaries,  servants,  ^c,  some  remarks 
are  added  as  to  the  proof  of  their  cases. 

Attorneys.  Attorneys^ — Attorneys  must  prove  the  retainer  by  the 
defendant,  that  the  business  was  done,  and  must  be  prepared 
to  prove  that  a  signed  bill  was  duly  delivered  to  the  de- 
fendant one  month  before  action  (x).  An  agency  bill  is 
taxable,  and  must  therefore  be  delivered  (y).  Where  the 
plaintiff  has  added  an  account  stated,  if  he  has  delivered 
no  bill  he  cannot  succeed,  although  he  proves  that  the  de« 
fendant  assented  to  the  items  (z).  The  bill  may  be  proved 
by  a  copy,  or  duplicate  original,  without  notice  to  pro- 
duce (a). 

Defence.  The  defendant  may  shew  that  the  plaintiff  is  uncertificated, 

or  that  no  signed  bill  has  been  delivered  (6).  The  bill 
having  been  delivered,  the  unreasonableness  of  the  charges 
cannot  be  objected  to,  since  the  defendant  might  have  had 


(0  Hankeff  v.  Smithy  Peake, 
57. 

(if)  Grafton  v.  Amdtage,  2 
C.  fi.  336. 

(v)  Sinclair  v.  Bowles,  9  B.  & 
C.  92. 

(»)  Notes  to  Cfutler  ▼.  Powell, 
2  Smith's  L.  C.  1. 

(jr)  6  &  7  Vict  c.  73,  s.  37. 


(y)  Smith  V.  DimeM,  4  £xr. 
32.  S.  C,  19  L.  J.,  Eir.,  60  ; 
13  Jnr.  518. 

(r)  Brooks  ▼.  Boekett,  9  Q.  6. 
847. 

(o)  Colling  ▼.  TreweeJt,  6  B.  fc 
C.  394. 

\b)  6  &  7  Vict.  c.  73  J.  26. 
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it  taxed  (c) ;  nor  can  ihe  pUuntiff*8  negligence  be  shewn  Chap,  rn, 

as  a  defence  (d),  except  it  has  been  sach  as  to  deprive  the 

defendant  of  aU  benefit  (e);  K  such  is  the  case,  even  the 
disbursements  cannot  be  recovered  (/)•  The  defendant  mav 
prove  a  special  agreement,  whereby  the  plaintiff  nndertooK 
to  charge  only  costs  out  of  pocket,  or  the  like  (^)« 

Physicians,y^A  physician  can  at  common  law  maintain  Fliyiicians. 
no  action  for  fees  or  travelling  expenses,  unless  he  can  prove 
that  the  defendant  has  made  a  special  contract  (A).  But  by 
the  <<  Medical  Act"  of  1858,  21  k  22  Vict,  c  90,  s.  81, 
persons  registered  under  that  act,  if  qualified  to  practise 
medicine  or  surgery,  or  medicine  and  surgery,  as  the  case 
may  be,  may  recover  in  any  court  of  law,  with  full  costs 
•  of  suit,  reasonable  charges  for  professiona]  aid,  advice,  and 
visits,  and  the  costs  of  medicines  or  other  medical  or  surgical 
appliances  supplied  to  their  patients*  Any  college  of  phy* 
sidans  mav,  however,  pass  a  bye-law  that  none  of  their 
members  shall  be  entitled  so  to  sue. 

Surgeons,] — A  surgeon  must  if  he  practises  within  the  Svrgeoni. 
dty  of  London,  or  wiUiin  seven  miles  of  it,  be  prepared  to 
prove  that  he  has  been  examined  and  licensed  by  the  College 
of  Surgeoiis  (i).  If  a  surgeon  has  not  an  apothecary's 
certificate  he  cannot  charge  for  medicines,  except  those  an« 
ciliary  to  surgical  cases  (I).  If  he  is  also  an  apothecary,  he 
may  recover  for  both  attendances  and  medicine  (/).  These 
remarks,  however,  must  now  be  read  subject  to  the  provi- 
sions  of  the  Medical  Act  just  noticed* 

Apothecaries.'l'^Aj^ihecaneB  must  first  prove  their  right  Aj^the- 
to  sue  by  having  practised  previous  to  the  Ist  August  1815, 
or  having  obtained  a  certificate  from  the  Apothecaries' 
Company  (m).     The  certificate  proves  ^itself,  when   pro- 
duced {n). 

The  defendant  may  shew  in  defence  that  the  plaintiff,  if 
a  surgeon,  was  unlicensed,  or  if  an  apothecary,  unoertifi- 


(e)  Wmiami  v.  FHth,  1  Doug. 
198. 

{d)  Temphr  ▼.  M^LtghUM,  2 
N.  R.  136. 

(«)  Braeejf  v.  Cterffr,  12  A. 
&  E.  373. 

(/)  Lewit  ▼.  Samuel,  8  Q.  B. 
685. 

(ff)  Jon§»  Y,  Beade,  5  A.  &  E. 
529.  Am  to  the  ooitf  recoverable 
by  attomeyi  for  oondoctiog  ao- 
UoDB  in  the  ooanty  ooart  where 
the  imn  daimed  is  under  20/., 


leejMfl,  Chap.  XVII. 

(A)  VeUek  v.  JUunU,  3  a  B. 
928. 

(Q  3  Hen.  8,  c.  11, 1. 1 ;  Cope 
V.  Rowiandt^  2  M.  &  W.  159, 
ovemilinc  Oremuire  v.  Le  derCf 
2  Camp.  144. 

(k)  JUIieomY.  ffmfdom,  4  Bbg; 
619. 

(/)  Handeif  v.  Hentmt  4  C* 
&  P.  110. 

(m)  55  Geo.  3.  e.  194,  f .  21. 

(a)  14  &  15  Vict  c.  99,  t.  8. 
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Evidence  in  Particular  Actions. 


Part  t.    cated ;  that  from  the  plaintiff's  negligence,  or  want  of  skill, 

he  has  received  no  benefit,  or  that  the   charges  are  un« 

reasonable. 

Servants.  Servants.] — Servants  suing  for  wages  must  prove  the 
retainer  or  service,  and  the  amount  of  wages.  If  a  servant 
quits  the  service  before  the  period  has  expired,  he  can  re- 
cover nothing  (o ).  A  general  hiring  depends  on  the  custom ; 
it  is  usually  for  a  year(p),  though  the  wages  are  paid 
monthly  (q).  In  the  case  of  menial  servants  the  contract 
may  be  determined  by  a  month's  warning  on  either  side  (r). 
If  a  master  turn  away  a  domestic  servant  without  good 
cause,  he  must  pay  a  month's  wages  in  advance.  This  cannot 
be  recovered  under  a  claim  for  work  and  labour,  but  the 
plaintiff  must  specially  state  his  cause  of  action  («). 

A  servant  who  is  wrongfully  discharged  may  treat  the 
contract  as  rescinded,  and  sue  for  his  actual  service,  or  he 
may  sue  on  the  contract  for  his  wrongful  dismissal,  but 
having  once  sued  on  the  contract  he  cannot  afterwards  sue 
for  his  work  and  labour  (t). 

Money  Money  Xefi^.] — The  action  for  money  lent  lies  where 

lent  money  has  been  lent  to  the  defendant,  or  to  a  third  person, 

on  his  sole  credit ;  where  money  is  lent  to  be  repaid  by  the 
defendant  on  demand,  or  he  is  to  do  some  act,  the  action 
lies  if  he  omits  to  do  the  act  (u).  An  I.  O.  U.  is  not  in 
itself  evidence  of  money  lent  (v). 

Money  Money  PaiL\ — Money  paid  lies  where  the  plaintiff  has 

P*i^-  paid  money  for  the  defendant  by  his  request,  either  express 

or  implied ;  either  by  way  of  contribution  (to),  or  as  a 
surety  (x),  as  the  accommodation  acceptor  of  a  bill  (y) ;  or 
under  a  legal  obligation,  as  where  a  tenant  under  threat  of 
distress  pays  taxes  which  his  landlord  is  bound  to  pay  (c) ; 
and  it  lies  although  the  plaintiff  is  not  relieved  from  any 


(o)  HutmoH  V.  BuinoUf  2  C. 
&  P.  510. 

(p)  Butttm  V.  Caliper t  4  Bing. 
309. 

(q)  Faweeii  v.  Cath,  5  B.  & 
Ad.  904. 

(r)  Nowiam  v.  AbUtt,  2  C.  M. 
&R.54. 

(«)  Fewmffi  V.  TTfifoI,  1  Ezr. 
295.  S.  C,  11  Jar.  97.  As  to 
who  are  menial  servants,  see 
Ifowlan  ▼.  AbUtU  anie,  and  Todd 
V.  Kerrick,  8  Ezr.  151. 

{t)  Goodman  v.  Pocoek^  15 
Q,  B.  576. 


(«)  Briitowe  v.  Needkam^  9 
M.  U  W.  729. 

(v)  Finnmayer  v.  Adeock,  16 
M.  k  W.  449. 

(w)  Prior  v.  Hetnbrow^  8  M. 
&  W.  873. 

(jr)  KeiM  V.  Flnden,  12  M.  ft 
W.  421 ;  Pownal  ▼.  Ferrandt  6 
B.  &  C.  439  ;  PUt  v.  Puruord, 
8  M.  &  W.  539. 

(y)  Garrard  v.  CoiiraU^  10 
Q.  B.  679. 

(x)  BxaU  V.  Partridffe,  1  T.  R. 
310 ;  Hooper  v.  Treffy,  1  Ezr. 
17. 
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liability  in  consequence  of  tlie  payment  (a).    The  plaintiff  Cbap.  tii. 
must  prove  the  express  agrreement  if  there  be  one ;  if  not, 
those  facts  from  which  a  promise  to  repay  may  be  implied. 

Money  had  and  receivedJ] — ^Money  had  and  received  lies  Money  had 
to  recover  money  which  belongs  to  the  plaintiff,  but  has  ^^' 
been  obtained  by  the  defendant  by  fraud  (b) ;  by  extortion ;  ^^^ 
by  the  improper  use  of  legal  process  (c) ;  by  legal  duress  (^), 
or  wrongful  detention  of  goods  (e);   or  by  a  refusal  to  do 
what  the  defendant  was  legally  bound  to  do  (J).    It  lies 
where  the  defendant  has  received  money  paid  by  the  plaintiff 
under  a  mistake  or  forgetfulness  of  facts  (^),  but  not  where 
it  has  been  paid  under  a  mistake  of  law  (A).    It  lies  also 
where  money  has  been  paid  on  a  consideration  which  has 
afterwards  &iled  (t) ;  as  a  deposit  on  a  bargain  which  has 
gone  off,  or  paid  to  a  company  for  shares  in  an  abortive 
scheme  (ft).     The  plaintiff,  in  order  to  succeed,  must  prove 
the  receipt  of  the  money  by  the  defendant,  and  his  own  title 
to  recover  it. 

Where  the  person  receiving  the  money  is  a  mere  agent  of 
another  to  whom  he  is  accountable  (I),  or  where  it  is  paid 
to  a  third  party  who  has  not  acknowledged  that  he  holds  it 
for  the  plaintiff(m),  the  action  does  not  He. 

Interest,'] — Interest  is. recoverable  in  any  case  where  Interest, 
tbere  has  been  an  express  contract  to  pay  it,  and,  by  the 
custom  of  merchants,  on  bills  of  exchange  (n).  In  other 
cases  it  may  be  recovered  as  damages  from  the  time  when 
the  debt  was  due,  if  payable  by  a  written  instrument  at  a 
certain  tifaae ;  if  not,  from  the  time  when  a  written  demand 
of  it  was  made(o). 


(a)  Britam  y.  Lhyd,  14  M. 
&  W.  762 ;  Lewii  ▼.  Campbell, 
8  C.  B.  541.   S.  C,  14  Jar.  396. 

id)  Croekfard  ▼.  Winter,  I 
Campb.  124. 

(c)  DukedeCadinalT,  CoUim, 
4  A.  fc  £.  858. 

{d)  Ooee  ▼.  Pkippe,  8  S.  N.  R. 
881. 

(tf)  Valpy  ▼.  Manle^,  1.  C.  B. 
594 ;  Aehmole  ▼.  n^amwrighi,  2 
Q.B.  837;  Wak^U  ▼.  iVetp. 
bom,  6  Q.  B.  276 ;  Oatee  ▼.  Hnd^ 
IM,  6  Eir.  346. 

(/)  Parker  v.  Great  Weetem 
lUttiwaif  €f9»mmif,  7  S.  N.  R. 
835. 

(^)  Kelly  V.  SolaH,  9  M.  & 
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(h)  KnibbiY.  Han,  1  Esp.  84 ; 
Hiffffe  ▼.  Seoit,  7  C.  B.  63. 

(0  Vounff  r.  Cole,  3  B.  N.  C. 
724. 

(k)  WaleiabT.  Spoiiitwood,  15 
M.  &  W.  501;  Jarrettr,  Ken- 
nedjf,  6  C.  B.  319. 

(/)  Siepkmu  V.  Badcoek,  3  B. 
&  Ad.  354 ;  Barlow  ▼.  Broum, 
16  M.  &  W.  126. 

(m)  BrmdY.Hampehire,l'ML 
&,  W.  365 ;  Lilly  ▼.  Hayet,  5  A. 
&  E.  548. 

(fi)  Paye  v.  Newtmm,  9  B.  & 
C.  378. 

(  0)  3  &  4  Wm.4,  c.  42,  s.  28. 
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Evidence  in  Particular  Actions. 


Aooount 
stated. 


Part  i.  Account  stated,"] — On  an  account  stated,  the  plaintiff 
must  prove  an  absolute  and  unqualified  {p)  acknowledgment 
by  the  defendant  of  his  claim.  It  ought  to  appear  that  the 
account  was  stated  with  reference  to  former  transactions  (q)» 
An  oral  admission  of  a  debt  due,  for  goods  sold,  is  evidence 
of  an  account  stated,  although  the  agreement  of  sale  was 
in  writing  (r).  An  I.  O.  U.  is  good  evidence  of  an  account 
stated  with  the  party  to  whom  it  is  g^ven,  though  his  name 
is  not  on  it  (s) ;  an  award  made  by  an  arbitrator  is  not  if). 
Where  a  balance  due  under  a  deed  is  admitted,  the  action 
must  be  on  the  deed(u).  An  infant  cannot  state  an  account, 
even  for  necessaries,  but  he  may  ratify  it  after  he  is  of 
age(t;). 

Bills  and         Bills  and  Promissory  Notes.] — In  an  action  on  a  bill  or 
promtsMrj  promissory  note,  if  it  be  by  payee  against  acceptor  or  maker, 
notes.         ^^  handwriting  must  be  proved ;  the  acceptance  of  a  bill 
admits  the  making  (i&). 

If  the  action  is  by  indorsee,  the  handwriting  of  the  indorse- 
ment must  be  proved  in  addition. 
Defence.  In  an  action  by  indorsee  against  a  drawer  or  previous 

indorser,  the  indorser*s  signature,  which  admits  the  signature 
and  ability  of  all  previous  parties,  must  be  proved  first; 
secondly,  presentment  for  payment  or  acceptance,  and  dis- 
honour ;  thirdly,  notice  of  dishonour,  or  a  sufficient  excuse 
for  not  giving  it  (x). 

In  defence  the  defendant  may  show  that  the  bill  or  note 
'  is  not  properly  stamped.  That  the  signature  is  a  forgery. 
That  a  material  alteration  has  been  made  in  the  bill  without 
the  consent  of  defendant  (y).  That  defendant ,  when  he 
accepted  or  indorsed  the  bill  was  insane,  or  too  intoxicated 
to  understand  the  effect  of  the  contract,  within  the  know- 
ledge of  plaintiff;  but  not  otherwise  (z).  He  may  also 
show  that  his  signature  was  obtained  by  fraud,  that  there 
was  no  consideration,  or  that  the  consideration  was  illegal. 


(p)  Wayman  v.  Hilfyitrd,  7 
Bing.  101. 

(q)  Clark  v.  Webb^  1.  C.  M. 
&  R.  29. 

(r)  NewhaU  v.  Holi,  6  M.  & 
W.  662. 

(«)  Feienmayer  v.  Adeoek,  16 
M.  &  W.  449. 

(0  Eaten  v.  T^twnley,  2  Ezr. 
152.     S.  C,  12  Jor.  606. 

(«)  Middleditek  v.  SUit,  2 
Ezr.  623. 

(v)  WilUanu  v.  Moor,  11  M. 
&  W.  256. 


(w)  Smith  V.  Martaekf  6  C.B. 

486.  S.  C.  12  Jar.  1050.  Halifax 
V.  LyUf  3  Ezr.  446. 

(jr)  Ai  to  what  ezcnsea  notice, 
see  Byles  on  Bills,  p.  219.  See 
alio  Ontnt  ▼.  I%oiigf9on,  7  C  B. 
400.    S.C.,  13  Jar.  495. 

(y)  Jfot/fT  ▼.  Miller,  4  T.  R. 
320 ;  1  Smith's  L.  C.  686  (4th 
edit) ;  see  no/et. 

(z)  Gore  v.  Gibion,  13  M.  &  W. 
623 ;  Moltan  v.  Csmroiur,  2  Ezr, 

487.  S.  C,  12  Jar.  800. 
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In  these  three  cases,  if  the  action  be  by  indorsee,  it  must  Chap.  vn. 

also  be  proved  that  he  took  the  bill  with  knowledge  of  the 

facts,  or  then  overdue,  or  that  he  gave  no  consideration  for 
it.  He  may  also  prove  payment  to  the  plaintiff  or  a  pre- 
vious holder,  unless  the  payment  was  made  to  the  plaintiff 
by  a  previous  holder  upon  the  understanding  that  the 
]daintiff  should  sue  for  his  benefit  (a) ;  and  if  the  action 
be  against  an  indorser,  he  may  shew  that  the  plaintiff  has 
discharged  him  by  giving  time  to  the  acceptor  or  previous 
indorser  (b). 

For  not  (accepting  Goods."] — In  assumpsit  for  not  accept-  For  not 
ing  goods,  prove  the  contract,  which  if  within  the  Statute  of  accepting 
Frauds  must  be  in  writing,  unless  there  has  been  payment  S^^^^' 
of  earnest  or  part  acceptance.     Prove  the  performance  of 
all  conditions  precedent  on  the  plaintiff's  part,  and  refusal 
of  the  defendant  to  accept.     The  damages  are  the  difference 
between  the  contract  price  and  the  market  price  on  the  day 
the  contract  is  broken  (c). 

The  defendant  may  prove  that  the  goods  did  not  cor- 
respond with  the  sample,  or  were  not  such  as  were  men- 
tioned in  the  contract.  For  other  defences,  see  Goods  sold 
and  delivered. 

On  Warranties.] — In   an    action   on  a   warranty  the  On  war- 
plaintiff  must  prove  an  express  warranty  on  the  part  of  """^'i^*- 
the  defendant ;  the  price  being  high  is  no  evidence  of  war- 
ranty.    He  must  also  prove  a  breach  of  the  warranty  at 
the  time  of  sale. 

Trover,] — ^In  trover  the  plaintiff  must  prove  either  a  Troter, 
property  in  the  g^ods,  coupled  with  a  right  of  possession,  or 
a  possession  actual  or  constructive  by  the  plaintiff,  the  con- 
version by  the  defendant,  and  the  value  of  the  goods. 

A  special  property,  as  that  of  a  bailee,  is  sufficient  ((f), 
and  against  a  wrong  doer  mere  possession,  aa  that  of  a 
finder,  is  enough  (e). 

The  conversion  may  be  actual,  as  by  a  wrongful  sale,  in 
which  case  no  demand  by  the  plaintiff  need  be  proved  (/), 
or  by  a  refusal  to  deliver  them  to  the  plaintiff  when  de- 
manded; this,  however,  is  not  of  itself  a  conversion,  but 

(a)  Williams  r.  James,   15  Q.      &  R.  659. 

B.  498,    S.C.,   19  L.  J.,  Q.  B.,  (0   Armory  v.  Delamirie,   I 
445 ;   14  Jar.  699.                              Str.  504  ;    1  Smith's  L.  C.  256 

{b)  Bylei  on  Bills,  c.  18.  (4th  edit) ;   Bndges  ▼.  Nawkt^ 

(c)  Boorman  ▼.  Nash,  9  B.  &  worthy  15  Jar.  1079. 

C.  145.  (/)  Edwards  v.  Hooper,  U 
(if)  NieolU  ▼.  Bastard,  2  C.  M.  M.  &  W.  363. 


94 


Evidence  in  PartictUar  Actions, 


Defence. 


Lien. 


Part  i.    only  evidence  of  such ;  in  the  latter  case  the  defendant 

must  have  the  po'jver  to  deliver  them  ^hen  they  are  asked 

for  (g) ;  he  is  not  guilty  of  a  conversion  because  he  does 
not  at  once  restore  tiie  chattel,  where  it  is  not  at  the  moment 
in  his  possession,  and  under  hi§  own  immediate  control  (h). 
The  plainti£P  is  entitled  to  recover  as  damages  the  value  of 
the  goods,  and  damage  for  their  detention. 

The  defendant  may  disprove  the  plaintiff's  property  in 
the  goods,  or  the  conversion,  or  may  show  that  he  has 
delivered  them  up  to  the  true  owner  (t),  or  he  may  give 
in  evidence  the  Statute  of  Limitations,  or  show  that  he  has 
a  lien  general  and  particular  for  work  done  upon  the  goods 
or  by  a  special  agreement  with  the  plaintiff.  Bankers, 
innkeepers,  wharfingers,  attorneys,  factors,  dyers,  calico 
printers,  packers,  and  insurance  brokers,  have  by  usage 
liens  upon  goods  entrusted  to  their  charge,  for  their  general 
balance.  Carriers  have  a  lien,  but  whether  general  or  par- 
ticular is  disputed.  In  other  cases  the  lien  is  only  on  the 
particular  chattel  upon  which  something  has  been  done,  as 
a  farrier  who  has  shod  a  horse,  the  owner  of  a  stallion 
which  has  covered  a  mare  (k).  But  where  nothing  has 
been  done  on  the  chattel  there  is  no  lien.  Hence  a  livery 
stable  keeper  or  innkeeper  has  no  lien  on  a  horse  f/),  nor 
has  the  unpaid  vendor  of  real  property  a  lien  on  the  title 
deeds  (m),  or  a  conveyancer  on  papers  left  in  his  posses- 
sion (n).  A  lien  can  never  exist  where  possession  is  not  con- 
tinued, as  where  goods  are  to  be  paid  for  on  credit,  or  where 
as  in  the  agistment  of  milch  cows,  the  owner  must  by  neces- 
sary implication  have  the  occasional  possession  for  the  pur- 
Stoppage  pose  of  milking  (o).  Another  defence  which  may  be  set  up 
in  tranatu.  jg^  ^^jj^i-  ^|jg  defendant  being  the  unpaid  vendor  of  the  goods, 
has  stopped  them  in  trctnsUu,  the  vendee  being  insolvent  (/>)• 

TretpsM.         Trespass.] — Trespass  (9)  lies  when  a  trespass  has  been 
committed  by  the  defendant  or  his  agent,  or  by  his  cattle, 


ig)  SdwtrdiY.  Hooper,  11  M. 
&  W.  363. 

(A)  Contt  V.  Hughes,  2  Soott, 
663.  Toumef  Lewit,7 C.B.60S, 

(t)  Cheeeman  ▼.  &ra//,  6  £zr. 
341. 

(k)  Scarfe  v.  Morgan,  4  M. 
&  W.  270. 

(/)  Smith  V.  Dearhve,  6  C.  B. 
132.  S.  C.  12  Jar.  377.  Or^ 
chard  ▼.  Baekeiraw,  19  L.  J., 
C.  P.,  303. 

(m)  Goode  ▼.  Burton,  1  Ezr, 
189.    S.  C,  11  Jnr.  851. 


(n)  Sieadman  v.  Hoekhg^  15 
M.  &  W.  553. 

(0)  Jaekeon  v.  Cummins  5 
M«  &  W»  342. 

(p)  lAekbarrow  v.  MaMon,  2 
T.  R.  63 ;  1  Smith's  L.  C.  595 
(4th  edit.) ;  see  notes, 

(q)  Altiiongh  these  actions  in 
the  county  court  are  of  tort  gene- 
rally, whether  trespass  or  case,  it 
is  thought  best  to  arrange  them 
under  the  forms  as  thej  existed 
in  the  superior  ooatta  before  the 
Common  Law  Procedure  Act,  15 
&  16  Vict.  0.  76. 
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on  plaintiff's  land.     The  plaintiff  must  shew  an  immediate  Chap.  nr. 

possession  in  the  land.     The  general  owner  of  land  may, 

however,  maintain  trespass  for  injury  to  the  subsoil,  though 
he  has  let  the  herbage  to  another  (r).  The  ownership  of  *®  ^^' 
wastes,  rivers,  walls,  ditches,  &c.  is  proved  either  by  docu- 
mentary evidence  of  title  or  acts  of  ownership.  The  plain- 
tiff must  prove  that  the  trespass  was  committed  by  the 
defendant  or  his  agent  duly  authorised,  either  by  previous 
command  or  subsequent  assent;  in  the  latter  case  the 
agent  at  the  time  of  the  trespass  must  have  assumed  to 
act  for  defendant  (js).  Evidence  should  be  adduced  of  the 
extent  and  amount  of  damage  done. 

The  defendant  may  disprove  the  commission  of  the  tres-  Defence, 
pass,  either  by  denying  the  fact,  or  showing  that  it  occurred 
by  plaintiff's  fault,  as  by  defect  of  fences;  or  may  show 
that  the  plaintiff  was  not  possessed  of  the  place  in  question 
at  the  time  when  the  trespass  was  committed;  but  he  cannot 
dispute  the  plaintiff's  title,  or  set  up  any  title  in  himself 
which  would  limit  the  plaintiff's  (i).  He  may  show  leave 
and  licence  from  the  plaintiff,  express  or  implied  from  pre- 
vious circumstances.  He  may  also  show  satisfaction  to  the 
plaintiff  by  payment  or  otherwise,  or  a  release,  or  may  rely 
on  the  Statute  of  Limitation. 

Trespass  is  the  proper  form  of  action  where  the  plaintiff's  To  goods, 
goods  are  taken  away,  or  injured  by  the  wilful  or  immediate 
act  of  the  defendant.     If  the  injury  is  only  consequential  (u), 
or  committed  by  a  servant  of  the  defendant,  case,  not  tres- 
pass, is  the  proper  remedy  (v). 

Trespass  also  lies  for  an  assault,  or  any  other  direct  per-  Aisaolt 
sonal  injury  committed  by  the  defendant  on  the  plaintiff,  as 
false  imprisonment  or  obstruction  of  his  personal  liberty  \w). 
The  plaintiff  must  prove  the  commission  of  the  acts  com- 
pliuned  of  by  the  defendant,  and  the  damage  resulting 
therefrom.  He  may  recover  not  only  for  the  damage  that 
has  actually  occurred,  but  for  such  as  probably  will  be  the 
immediate  result  of  the  wrongful  act  (a?). 

The  defendant  may  show  Uiat  the  act  complained  of  was  Defence, 
done  under  process  or  authority  of  law.     In  assault  he  may 
prove  that  the  plaintiff  assaulted  him  first,  and  that  he,  the 
defendant,  only  acted  in  self-defence,  or  that  he  acted  in 
defence  of  his  possession  of  a  house  or  goods.     He  may 

(r)  Cox  V.  Ghte,  5  C.  B.  533.  (v)  Wheaily  ▼.  Patrick,  2  M. 

S.  C,  12  Jar.  185.  &  W.  650. 

(f)    fPiXfOfi   V.    TYnMNOft.    6  y\»».j      »         »,  ^  -9%  m^^ 

S.  N.  R.  894.  t*^)  ^^^  ^'  ^'^**'»  5^  ^-  ^-  2^^2. 

(0  AnU,  pp.  38,  39.  (x)  Hodioll  v.  Stallebrnt,  II 

(«)  lMtm9  V.  Br^p,  3  East,  A.  &  E.  301. 


^^  Evidence  in  Particular  Actions, 

Part  i,    also  show  that  the  damage  sustained  hy  the  plaintiff  is  not 
as  great  as  he  allies. 

If  the  defendant  relies  on  self-defeooe,  the  plaintiff  may 
show  in  reply  that  the  violence  used  was  excessiye,  and 
more  than  the  occasion  would  justify. 

Cue.  Case.'] — An  action   on  the  case  lies  for  injuries  and 

InjariMto  ohstructions   to  incorporeal  hereditaments,   as   d^sturhance 

hereSu^  ®^  common  or  right  of  way;  diyersion  of  watercourses; 

ments.         nuisances,  as  hy  building  a  roof  so  as  to  throw  water  on 

plaintiff's  premises  (y),  or  carrying  on  an  offensive  trade,  so 

as  to  render  enjoyment  of  life  or  property  uncomfortable ; 

so  by  building  or  otherwise  obstructing  the  light  and  air 

around  plaintiff's  house.      In  all  these  cases  the  plaintiff 

must  prove  the  existence  of  the  right  on   his   part,  the 

obstruction  thereof  by  the  defendant  and  the  amount  of 

damage  he  has  sustained. 

The  defendant  cannot  dispute  plaintiff's  title,  but  may 
give  in  evidence  the  same  defences  which  have  been  men- 
tioned under  trespass  to  land. 

Case  is  also  the  proper  remedy  against  carriers  for  not 
carrying  or  delivering  goods  safely.  They  are,  at  common 
law,  insurers,  and  liable  for  all  accidents  except  by  the  act  of 
God  or  the  king's  enemies  (r) ;  but  by  the  1  Will.  4,  s.  68, 
they  may,  by  affixing  notices  in  their  offices,  restrict  their 
liabilities  in  the  case  of  gold,  trinkets,  silks,  or  other  valu- 
ables, where  the  package  exceeds  10^  in  value.  If  the 
notice  is  given,  they  are  protected,  though  guilty  of  gross 
negligence  (a),  but  not  against  the  felonious  acts  of  their 
servants  (6).  In  actions  against  carriers,  it  is  not  necessary 
to  prove  any  contract ;  therefore  a  railway  company  is  liable 
to  a  servant  for  loss  of  his  baggage,  though  his  fare  is  paid 
by  his  master  (c). 
To  person  Case  lies  also  for  negligent  acts  committed  by  the  defen- 
o**  pro-  dant  or  his  servants,  by  which  the  plaintiff  or  his  property 
*^^'  is  injured,  as  by  the  negligent  driving  of  a  carriage,  or 

sailing  of  a  ship ;  so,  if  the  plaintiff  were  a  passenger  in  a 
public  carriage,  although  the  injury  in  part  arose  from  the 
unskilful  management  of  the  carriage  in  which  he  was  {d). 
But  he  cannot  recover  if  such  injury  could  have  been  avoided 
by  the  exercise  of  reasonable  care  on  the  part  of  the  plaintiff, 

(y)  Fay  ▼.  Prmtice,  1  C.  B.  (b)  1  WUl.  4,  c.  68,  t.  8. 

828.  (c)  Manhaiir.rorkandNevh 

(z)  Forward   ▼.    Pittardt    I  castU   Raiiway    Company,    21, 

T.  R.  33,  per  Lord  Manafield.  L.  J.,  C.  P..  34. 

(a)  Hinton  v.  IHbbin,  2  Q.  B.  (J)  Rigbty  y.  ffewiit,  5  Exr. 

646.  240.    S.  C.  19  L.  J. ,  Exr.,  291. 
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or  the  person  having  the  management  of  the  carriage  or  Chap,  vu, 

vessel  in  which  he  is  (e).  

Case  lies  also  for  neglecting  properly  to  enclose  danger- 
ous premises.  In  all  these  cases  the  plaintiiT  must  prove 
negligence  upon  the  part  of  the  defendant,  or  if  the  act  be 
committed  by  a  servant,  prove  the  service  and  negligence 
on  his  part.  A  master  is  not  liable  for  the  wanton  or 
malicious  acts  of  his  servant  (y^,  nor  for  unauthorised  acts 
committed  by  him  beyond  the  scope  of  his  employment  (g). 
A  master  is  not  liable  to  his  servant  for  the  negligent  acts 
of  his  fellow-servant  (A). 

The  owner  of  a  wild  animal,  or  of  a  tame  one  if  he  knows 
of  its  ferocity  or  habit  of  doing  injury,  is  answerable  for  all 
damage  ensuing  by  its  act8(t). 

The  defendimt  may  disprove  any  of  the  facts  which  the 
plaintiff  is  bound  to  prove,  or  show  that  the  act  complained 
of  arose  from  such  negligence  on  the  part  of  the  plaintiff 
that  the  defendant  could  not  by  the  exercise  of  ordinary 
care  have  avoided  it  ({:),  or  that  the  damage  is  not  so  great 
as  the  plaintiff  alleges. 

Actions  by  Executors  of  Persons  kUled^ — When  a  Action  by 
person  is  killed  by  the  wrong^l  act,  neglect,  or  default  ezecaio» 
of  another,  an  action  may   be  brought   in  the  name  ^^J^iK"^"* 
the  deceased's  executor  or  administrator,  for  the  benefit  of 
the  deceased's  wife,  husband,  parent,  or  child,  amongst  whom 
the  damages  are  to  be  divided  as  the  jury  direct  (/)• 

Other  Cases.] — Case  is  also  the  proper  remedy  against  Other 
innkeepers,  carriers,  or  other  bailees,  for  injuries  done  to  case*- 
goods  entrusted  to  them. 

Also  for  deceitful  representations  made  to  the  plaintiff, 
by  which  he  is  injured  ;  but  this  action  does  not  lie  in  tort 
unless  the  representation  is  shown  to  be  false  to  the  know- 
ledge of  the  person  making  it  (m). 

Case  also  lies  for  infringement  of  patents  or  copyright. 


(«)  Tkoroffood  V.  BtfOH,  and 
C^«ii»  V.  1^1^,8  C.B.  115. 

(/)  IPMamu  T.  Crieiettr  1 
East,  106;  Croft  v.  Aiiton,  2 
B.  k  A.  590. 

(g)  Joel  V.  Moristm^  6  C  &  P. 
501. 

{h)  Wigmore  v.  Jay,  5  £xr. 
354.  S.  C ,  19  L.  J..  Ezr.,  300. 
ffmiehhuun  ▼.  Th§  York,  New- 
catth    and    Berwick    Railwof 


Company,  5  Ezr.  343 ;  19  L.  J., 
Ezr.,  296.  Wiggeti  ▼.  Fox,  20 
Jor.  11  Ezr.  832.     S.  C.  995. 

(0  May  ▼.  Burdeit,  9  Q.  B. 
101. 

(k)  Dmriee  v.  Jfaiiii,  10  M  & 
W.  546. 

(/)  9  &  10  Vict.  c.  93. 

(m)  Ormrod  ▼.  Hutk.  14  M.  & 
W.  651  s  Rowling  ▼.  Bell,  1  C.  B. 
951. 
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CHAPTER  VIII. 


HEARING   OF   PLAINT   AND   JUDGMENT. 


Adjournment,  09. 
Change  of  Venue,  99. 
Commitment     for     Con- 

TEMPT«  99 : 
For  Perjury. 

Proceedings  at  Hsaring, 
101: 

Where  neither  party   ap- 
pears. 

Where  PlaifOiff  does  not 

appear,  or  is  nonsuited^ 

Where  Defendant  does  not 
appear. 

Admission  fy  Person  not 

Drfendant, 
Appearance  in  Person  or 

otherwise. 

» 

JuRT  Trial,  103. 
Right  to  Begin,  103. 
Examination     of     Wit- 
nesses, 105 : 

In  chief. 
Opinion  of. 

Refreshing  recoUeetioh. 
Cross-examination. 
Be-examination* 
Witnesses   in    drfence    or 
reply. 

Amendment,  107 : 
Character  of  Parties. 
Executor  wrangfy  sued  or 

suing  in  his  own  right. 
PlaifiHjfs  Name  or  De- 

scription» 

On  the  day  named  in  the  summons  the  plaintiff  should 
appear  in  court,  and  the  defendant  must  appear  to  answer 
the  plaint.     On  answer  being  made  in  court,  Uie  judge 


Defendants. 

Where  Wife  is  improper^ 

joined. 
Where  too  maf^  Plainiifi 

joined. 
Where  too  few  Plaintiffs. 
Where  too  ma$^  Defendants. 
Where  Defendamts  not  all 

^served* 
Of  variance. 

When  Title  oombs  in 
Question,  109. 

Judgment,  109 : 
Order  to  pay  forthwith. 

by  Instalments. 

On   Bond    within  B   Sf   9 
WiU.  3,  c.  2. 

Abatement,  110. 

Death  op  Plaintiff  or 
Defendant,  110. 

Bankruptot  or  Insol- 
vency OF  Plaintiff, 
110. 

Judgment  against  Mar^ 
ried  woman^  111. 

Order  and  Warrant  to 
Commit  at  Hearing, 
111. 

Service  of  Judgment  or 
Order,  111 : 

When  necessary. 
How  served. 

Registrt  of  Judgments, 
112. 


C<mim\tment  for  Contempt,  00 

proceeds  to  try  the  cause  in  a  summary  way,  and  give  judg-  Chap.vih. 
ment  without  pleading  or  formal  joinder  of  issue  (a). 

Adjournment.'] — The  judge  may  make  orders  for  granting  Adjourn- 
time  to  the  plaintiiF  or  defendant  to  proceed,  and  may  adjourn  ^"^^^ 
any  court,  hearing,  or  further  hearing  of  a  causey  as  may 
seem  fit  to  him  (6);  and  when  anything  required  hy  the 
practice  of  the  court  to  he  done  hy  either  party  hefore  or 
during  the  hearing,  is  not  done,  the  judge  may,  in  his  dis- 
cretion, and  on  such  terms  as  he  thinks  fit,  adjourn  the 
hearing,  to  enahle  the  parties  to  comply  therewith  (c).  The 
parties  themselves  may  also  hy  consent,  at  any  time  hefore 
the  cause  is  called  on,  postpone  the  hearing  to  such  suhse- 
qnent  court  as  the  judge  may  direct  (d). 

Where  a  cause  }s  adjourned,  no  order  of  adjournment 
need  be  served  on  either  party  unless  by  direction  of  the 
judge  (je). 

Change  of  Venue.] — If  the  judge  is  satisfied,  by  either  Change  of 
party  to  the  cause,  that  it  can  be  more  conveniently  or  ^^^^^ 
fairly  tried  in  some  other  court,  he  may  send  it  for  hearing 
to  such  other  court ;  or,  if  the  judge  be  himself  interested  in 
the  matter,  he  may  send  it  for  hearing  to  some  other  con- 
venient court  of  which  he  is  not  the  judge.  In  both  cases 
the  proceedings  are  to  be  transmitted  to  the  other  court,  and 
the  judge  of  it  is  to  appoint  a  day  for  hearing,  notice  whereof 
is  to  be  given  to  the  parties  (/). 

Commitment  for  Contempt,] —  If  any  person  wilfully  Commit- 
insults  the  judge  or  any  juror,  or  any  bailiff,  registrar,  or  ™^^  ^^' 
officer  of  the  court  for  the  time  being,  during  his  sitting  or  ^'***"P  • 
attendance  in  court,  or  in  going  or  returning  from  court, 
or  wilfully  interrupts  the  proceedings  of  the  court,  or  other- 
wise misbehaves  in  court;  any  bailiff  or  ofiicer,  with  or 
without  the  assistance  of  others,  may,  by  order  of  the  judge, 
take  the  offender  into  custody,  and  detain  him  until  the 
rising  of  the  court ;  and  the  judge  may,  by  warrant  under 
his  hand,  and  the  seal  of  the  court,  commit  him  to  prison 
for  any  time  not  exceeding  seven  days,  or  impose  upon  him 
a  fine  not  exceeding  5/.,  and  in  default  of  payment  may 
commit  him  to  prison  for  any  time  not  exceeding  seven  days, 
unless  the  fine  be  sooner  paid  {g). 

As  many  acts  done  by  persons  may  come  within  the  pro- 
visions of  the  statute,  which  it  would  be  impossible  ade- 

(fl)  9  &  10  Vict.  C.95,  t.  74.  (e)  Rnle  82. 

{b)  9  &  10  Vict,  c  95,  t.  81.  (/)  19  &  20  Vict  c.  108,  ■.  22. 

See  form  38.  App,  (g)  9  k  10  Vict,  c  96,  b.  113. 

(e)  Rnle  83.  See  form  of  commitment,  107, 

{i)  Role  81.  App. 

B  2 


100  Commitment  for  Perjury. 

Part  i.    <iuately  to  describe  in  words,  the  judge  has  jurisdiction  to 

decide  conclusively  whether  any  particular  act  amounts  to 

an  insult,  interruption,  or  misbehaviour ;  nor  need  the 
warrant  of  commitment  state  more  than  that  the  judge  has 
been  wilfully  insulted.  In  an  action  for  trespass  and  false 
imprisonment  brought  against  the  high  bailiff  and  the 
governor  of  the  gaol,  the  defendants  justified  under  a  war- 
rant under  the  seal  of  the  court,  and  directed  to  them ; 
whereby,  after  reciting  that  the  plaintiff  had  wilfully  insulted 
the  judge  during  his  sitting,  and  that  thereupon  the  judge 
had  ordered  him  to  be  taken  into  custody  and  detained 
until  the  rising  of  the  court,  it  **  therefore"  required  the 
defendants  to  arrest  the  plaintiff,  and  imprison  him  for 
seven  days ;  it  was  held,  that  the  warrant  was  not  bad  for 
uncertainty  in  specifying  the  cause  of  commitment,  nor 
for  omitting  to  describe  the  nature  of  the  insults ;  and  that 
the  recital  that  the  plaintiff  had  insulted  the  judge,  was  a 
sufficient  adjudication  of  the  offence  (A), 
r  By  the  9  &  10  Vict,  c  95,  a.  113,  the  judge  might  com- 
mit for  contempt  to  any  prison  to  which  he  had  power  to 
commit  other  offenders  by  that  act ;  by  the  12  &  13  Vict. 
c.  101,  s.  2,  the  judge  is  empowered  to  commit  for  con- 
tempt to  any  common  gaol  wherein  the  debtors  under 
judgment  and  in  execution  of  the  superior  courts  may  be 
confined,  for  any  county,  &c.,  wholly  or  in  part,  within  the 
district  of  the  judge,  or  to  any  other  gaol  which  nay  be 
allowed  by  the  declaration  of  the  Secretary  of  State,  or  to 
any  prison  provided  under  sect.  49  of  the  former  act. 


Commit- 
ment for 
perjury. 


Commitment  for  Perjury^ — Under  sect.  19  (t)  of  the 
14  &  15  Vict.  c.  100  (an  Act  for  Improving  the  Adminis- 
tration of  Criminal  Justice)  a  judge  of  a  county  court,  in 
case  it  appears  to  him  that  any  person  has  been  guilty  of 
perjury  in  any  proceeding  made  or  taken  before  him,  may 
direct  a  prosecution  for  such  perjury,  on  reasonable  cause, 
and  commit  such  person  for  trial  at  the  next  assizes  of  the 
county  or  other  district  within  which  the  peijury  was  com- 
mitted, unless  he  enters  into  a  recognizance,  with  one  or 
more  sufficient  surety  or  sureties,  conditioned  for  his  appear- 
ance, and  that  he  will  surrender  and  take  his  trial,  and  not 
depart  the  court  without  leave.  The  judge  may  also  require 
any  person  he  may  think  fit  to  enter  into  a  recognizance, 
conditioned  to  prosecute  or  give  evidence  against  the  person 
to  be  prosecuted,  and  give  a  certificate  of  the  prosecution 


(A)  Zjevy  v.  Maylmn,  1  L.  M. 
h  P.  307. 


(i)  This  lection  will  be  found 
in  fiUl  in  the  Appendix. 
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having  been  directed,  which  is  to  be  deemed  sufiicient  proof  Crap.viu. 
of  such  prosecution  having  been  directed.  "" 

Where  neither  Party  appears^] — If  neither  party  ap-  Where  nei- 
peare  at   the  hearings  the  cause  is  usually  struck  out  by  ther  party 
order  of  the  judge.  'PP^"- 

Where  Plaintiff  does  not  appear^  or  is  Noneuited*'] —  Where 
If  the  plaintiff  does  not  appear  the  cause  is  struck  out.  If  pl^iQ^ff 
the  plaintiff  appears,  but  does  not  make  proof  of  his  demand  ^^'^^^^ 
to  the  satisfaction  of  the  judge,  he  may  nonsuit  the  plaintiff,  u  noo- 
or  g^ve  judgment  for  the  defendant  (k).  This  is  especially  niited. 
provided  by  the  statute,  but  it  does  not  limit  the  common 
law  right  which  a  plaintiff  possesses,  to  withdraw  from  the 
suit  at  any  time  before  judgment  (/)  ;  or,  if  there  be  a  jury 
b^ore  they  have  delivered  their  verdict  (m).  It  has  also 
been  decided  that  the  term  ''  nonsuit"  is  used  in  the  act  in 
the- same  sense  as  it  receives  at  conmion  law;  and,  unless 
the  plaintiff  consents  to  a  nonsuit,  the  judgre  has  no  power  to 
order  it  (n).  Whether  there  is  a  nonsuit  or  judgment  for 
the  defendant,  if  the  defendant  appears  and  does  not  admit 
the  demand,  the  judge  may  award  to  him,  by  way  of  costs 
and  satisfaction  for  his  trouble  and  attendance,  such  sum  as 
he  thinks  fit,  which  is  recoverable  in  the  same  way  as  a 
debt  or  damage  ordered  to  be  paid  (o).  If,  however,  the 
plaintiff  does  not  appear,  and  the  defendant,  or  some  one 
duly  authorised  on  his  behalf,  appears  and  admits  the 
cause  of  action  to  the  full  amount  claimed,  and  pays  the 
fees  payable  by  the  plaintiff,  the  court  may  proceed  to  give 
judgment  as  if  the  plaintiff  had  appeared  (p) ;  and  in  any 
case  where  the  plaintiff  does  not  appear  by  himself  or  his 
attorney,  and  the  defendant  does  so  appear,  the  judge  may 
award  to  the  defendant  or  his  attorney,  by  way  of  costs  of 
his  attendance  and  satisfaction  for  his  trouble,  such  sum  as 
the  judge  in  his  discretion  thinks  fit,  to  be  recovered  as 
above  (g) ;  in  the  same  manner,  and  to  the  same  amount  as 
to  counsel,  attorney,  and  witnesses,  and  other  matters,  as  if 


(il)  9  &  10  Vict.  e.  95,  ■.  79. 
See  form  of  order,  44,  App. 

(0  Robmatm  ▼.  Lttwrmetf  2 
L.M.&P.673.  S.C.,  21L.J., 
£zr.,  36 ;  15  Jnr.  1087. 

(m)  Ouikwaiie  v.  Hudaon^  7 
Eir.,  S80.  S.  C,  21  L.  J.,  Ifizr., 
ISl ;  16  Jnr.  430. 

(»)  Stmtelifer.Clarke,  7  Ear., 
439.  8.  C,  21  L.  J.,  £xr.,  129 1 
U  Jv.  430. 


Ed 


(o)  9  &  to  Vict.  e.  95,  t.  79. 
See  form  of  order  44,  App. 

(p)  Ibid. 

ig)  13&14  Victc.  61,  t.10. 
Under  t.  79  of  the  former  act, 
there  was  lome  ambignity  as  to 
whether  a  jndge  oonld  grant  cotta 
to  the  defeniknt  in  cases  where 
the  plaintiff  does  not  appear,  or 
only  where  there  was  a  nonsuit  or 
verdict  for  Che  deltaidant 


102  Proceedingi  at  Searing. 

Part  i.    the  cause  had  been  tried,  but  no  hearing   fee  may  be 

^ charged  (r). 

The  power  of  nonsuiting  and  giving  costs  is  confined  to 
cases  in  which  the  court  has  jurisdiction.  If  by  a  claim 
of  title  or  otherwise  it  appears  that  the  court  has  no  juris- 
diction, the  judge  ought  merely  to  decline  all  jurisdiction. 
An  order  to  pay  costs  is  in  such  a  case  invalid  («). 


does  not 
appear 


Where  de-  Where  the  Defendant  does  not  appear.] — ^If  the  de- 
fendtnt  fendant  does  not  appear,  or  sufficiently  excuse  his  absence, 
or  neglects  to  answer  when  called  in  court,  the  judge,  on 
proof  of  service  of  the  summons,  may  proceed  to  the  trial  of 
the  cause  on  the  part  of  the  plaintiiF  only,  and  the  judgment 
is  as  valid  as  if  both  parties  had  attended ;  but  the  judge 
may  then,  or  at  any  subsequent  court,  set  aside  the  judg- 
ment and  execution,  and  grant  a  new  trial,  on  such  terms 
(if  any)  as  to  payment  of  costs,  giving  security  for  the  debt 
or  costs,  or  other  terms,  as  he  thinks  fit,  on  sufficient  cause 
shewn  to  him  (t). 

^dmiirion  Admission  by  Person  not  Defendant.] — Where  a  person, 
^^^'Z^  other  than  the  defendant,  appears  at  the  hearing,  and 
duit.  '  admits  that  he  is  the  person  whom  the  plaintiff  intended  to 
charge,  his  name  may  be  substituted  for  that  of  the  defen- 
dant, if  the  plaintiff  consents,  and  the  cause  may  proceed 
as  if  such  person  had  been  originally  named  in  the  sum- 
mons ;  and  the  costs  of  the  person  originally  named  as 
defendant  are  in  the  discretion  of  the  judge  (u). 

Appeenmoe  Appearance  in  Person  or  otherwise^ — ^We  have  seen 
in  perwnor  (^nte,  p.  29),  when  counsel  or  attorneys  may  appear  for 
otherwue.  pn^i^g  \^  court.  It  is  not  necessary  for  either  party, 
previous  to  the  hearing,  to  give  notice  to  the  other,  or  to 
the  court,  of  his  intention  to  employ  a  barrister  or  attorney 
to  act  as  his  advocate  at  the  hearing,  nor  is  the  allowance 
of  costs  to  the  barrister* or  attorney  affected  by  want  of 
such  notice  (t?). 

Where  a  party  appears  in  person  he  has  a  right  to 
address  the  judgre  or  jury  as  his  own  advocate,  and  then, 
being  sworn,  to  give  evidence  as  a  witness,  but  such  a  course 
is  inconvenient  and  objectionable  (n>). 

No  attorney  may  appear  for  any  person,  until  he  has 

(r)  Role  85.  (»)  Rule  91. 

(«)  Lawford  ▼.  Partridge,  1  H.  («)  Rule  87. 

&  N.  621.   S.  C,  26  L.  J.  &  R.  (w)  Cobbett  v.  Hudion,  I  E. 

147.  &B.  11.    S.C.,22L.J.,aB., 

(0  9 &  10 Tict. C.95,  t.  80.  See  11 ;  17  Jar.  488. 
«•  New  Triid,"  pott.  Chap.  XVI. 
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signed  a  roll  or  book  kept  by  the  registrar  for  that  purpose.  Chap.tiu. 
No  fee,  however,  is  payable  for  this  (x). 

Jury  ThiaL] — In  cases  in  which  a  jury  has  been  sum-  Jury  trial, 
moned  at  the  request  of  either  party  to  try  the  action;  five 
jurymen  are  impannelled  and  sworn  by  the  registrar  of  the 
court,  not  as  in  the  superior  courts,  separately  to  try  each 
action,  but  to  give  true  verdicts  according  to  the  evidence 
in  the  causes  which  are  brought  before  them ;  and  bong 
once  sworn,  they  need  not  be  re-sworn  in  each  trial. 
Either  of  the  parties  is  entitled  to  his  lawfid  challenge 
against  ail  or  any  of  the  jurors,  as  in  the  superior 
courts.  The  jurymen  when  sworn  mustg^ve  an  unanimous 
verdict  (y.) 

Sight  to  begin.] — The  general  rule  is,  that  the  party  Right  to 
begins  on  whom  the  burden  of  proof  lies,  so  that  where  beain. 
any  substantial  h/d  must  be  proved  by  the  plaintiff  in  order 
to  enable  him  to  succeed  in  his  action,  he  is  entitled  to 
b^n,  and  this  rule  applies  equaUy  in  actions  of  contract, 
and  tort  (z) ;  with  this  difference,  that  whereas  in  actions  of 
contract  the  defendant,  by  admitting  the  plaintiff's  claim, 
and  relying  only  on  some  special  defence,  as  infancy, 
coverture,  payment,  and  release,  or  the  like,  the  onus 
probantU  being  shifted,  may  claim  the  right  to  b^^.  In 
actions  of  tort,  although  the  act  complained  of  is  admitted 
by  the  defendant,  still,  where  the  plaintiff  seeks  to  recover 
substantial  damages,  he  has  a  right  to  begin,  in  order  to  com- 
plete his  case,  by  adducing  evidence  from  which  the  amount 
of  those  damages  may  be  estimated  (a).  In  accordance 
with  this  principle,  it  was  held  that  where  in  an  action  on  a 
promissory  note,  coverture  only  was  pleaded,  the  defendant 
had  the  right  to  b^^ ;  although  the  plaintiff  sought  to 
recover  interest  upon  the  note,  which  was  not  made  payable 
upon  the  face  of  it,  there  being  no  necessity  for  a  jury  to 
estimate  the  amount  of  damages  which  were  in  fact 
liquidated  (6). 

In  ascertaining  upon  whom  the  burthen  of  proof  lies,  it 
is  not  sufficient  to  look  mer^y  to  the  form  of  the  issue, 
whether  it  be  affirmative  or  negative  on  either  side.  The 
substance  must  be  regarded ;  and  if  there  be  a  negative 

J)  Role  86.  447 ;  Booth  ▼.  MUiu,  16  M.  & 

)  9  &  10  Tict  c  95,  n.  72  W.  669. 

73.    As  to  thft  siroiindB  of  (a)  See  per  Lord  Denmaii,  in 

disUeiigeti,  either  to  tba  array  or  Mercmr  ▼.  WJkalL 

to  the  poll,  aee  Archbold'i  Prac-  (b)  Ctmnam  t.  Farmer^  3  Eir. 

tioe  of  Q.  B.  p.  1,  c.  17,  i.  2.  698. 
(/)  Mereor  ▼.  WkaUf  5  Q.  B. 
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Part  I.    averment  which  is  material  to  the   plaintiff's  case,  some 

general  evidence  of  it  must  be  adduced  (c).     A  common 

instance  of  this  occurs  when  a  plaintiff  alleges  that  a  house 
was  not  in  repair  (<f),  or  that  a  horse  sold  with  a  warranty 
was  not  sound  (e) ;  and  even  where  a  plaintiff  complained 
that  premises  had  not  been  insured  by  the    defendant 
pursuant  to  a  covenant  to  that  effect,  it  was  held  necessary 
for  the  plaintiff  to  give  some  evidence  that  they  had  not 
been  insured,  although  he  had  given  notice  to  produce  the 
policy  (y).    The  test  most  commonly  proposed  is*  to  con- 
sider for  whom  the  verdict  must  be,  if  no  evidence  at  all  were 
given  (^);    the  burthen    of   proofs  then   rests  upon  the 
other  side.      The  principal  exceptions  to  this  rule  are : 
Firstf  where  there  is  a  presumption  of  law  in  favour  of  a 
certain  state  of  things  ;  as  that  a  man  is  of  sound  mind)  till 
the  contrarv  is  proved;  that  he  will  rightly  perform  the 
duties  which  the  law  casts  upon  him.    Therafore  in  an 
action  against  a  carrier  for  negligence  in  the  conveyance  of 
goods'  of  g^reater  value  than  the  amount  to  which  he  had 
by  notice  limited  his  responsibility,  it  was  held  that  the 
onus  lay  upon  the  plaintiff  to  prove  negligence,  and  not  on 
the  defendant  to  show  reasonable   care  (A).     So,  as  the 
absence  of  fraud  is  always  to  be  pre8ume(i^  the  holder  of  a 
bill  of  exchange  is  presumed  to  have  come  by  it  honestly, 
and  is  not  called  upon  to  prove  that  he  has  given  consi- 
deration until  his  title  is  impeached  by  proof  of  fraud, 
duress,   that  the  bill  was  lost  or  stolen,  or  the  like  (t). 
Secondly f  where  it  happens  that  from  the  nature  of  the 
facts  in  dispute,  they  lie  particularly  in  the  knowledge  of 
one  side,  very  slight  evidence,  if  any,  is  necessary  in  order 
to  cast  on  that  side  the  burthen  of  proof  (^) ;  therefore  in 
the  case  of  an  action  for  not  insuring  premises  before-men- 
tioned, but  little  evidence  would  have  sufficed  to  shift  the 
burthen  of  proof;  indeed,  in  an  action  against  a  railway 
company  by  a  passenger,  for  negligence,  it  was  held  that 
the  plaintiff  makes  out  a  primdjfacie  case,  by  showing  that 
when  the  accident  occurred  the  train   and  railway  were 
exclusively  under  the  direction  and  control  of  the  defen- 


ce) See  per  AlderMni,B.,  Gewk  M.  &  W.  97. 
y.  Ingall,  14  M.  &  W.  98.  (A)  Marth  r.  Home,  6  B.  &  C. 

{d)  Soward  ▼.  Leggatt,  7  C.  &  327. 
P.  613.  (i)  Milh  T.  Barbtr,  1    M.  & 

(c)  Ofdom  T.   Thompmm,    2  W.  425 ;  Bailey  v.  Bidwell,  13 

Mood  &  R.  254.  M.  &  W.  73. 

(/)  J)oeY.}rkitekead,SA.9i         (k)  See  per  Aldenon,  B.,  in 

£.  &71.  Slkin  T.  Janetm,  13  M.  &  W. 

(g)  Amoe  T.  Hugkei,  1  Mood.  662. 
&  R.  464 ;  Geaeh  t.  Ingali,  14 
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dants  (/).    If  a  mistake  be  made  by  the  judge  in  deciding  Chap.viii. 

upon  the  right  to  begin,  whereby  manifest  wrong  is  done  to 

either  side,  it  will  be  a  ground  for  a  new  trial  (m). 

Examination  of  Witnesses,] — If  the  ends  of  justice  EzamiM^ 
will  be  thereby  promoted,  the  judge  will,  on  the  application  tion  of  wit- 
of  either  side,  order  the  witnesses  on  both  sides  out  of  '^^**^'- 
court. 

A  witness,  during  his  examination  in  chief,  that  is,  by  in  chief, 
the  party  on  whose  behalf  he  is  summoned,  should  be  asked 
no  questions  that  do  not  bear  immediately  on  the  matter  in 
dispute  ;  he  must  not  be  asked  leading  questions,  that  is, 
questions  which  suggest  what  answer  is  expected,  or  which 
are  answered  by  "  yes,"  or  ••  no."  This  rule  does  not 
apply  to  matter  introductory,  but  must  be  strictly  observed 
when  the  material  points  of  the  case  are  reached ;  nor  does 
it  hold  when  a  witness  is  called  to  contradict  another ;  he 
may  then  be  asked,  **  Did  A.  B.  use  such  words."  (n). 

The  opinion  of  a  witness,  as  to  a  fact  in  issue,  is  generally  Opinion  of 
inadmissible,  as  placing  the  witness  in  the  position  of  the  ^tness. 
judge  (o),  so  a  witness  relating  what  was  said  by  another, 
may  not  be  asked,  **  What  did  you  understand  by  those 
words  ?  **  unless  it  is  first  shewn  that  the  words  were  not 
used  in  their  ordinary  sense  (p).  Where,  however,  the 
question  is  one  as  to  which  no  person  can  be  supposed 
capable  of  arriving  at  a  correct  conclusion,  unless  he  has 
devoted  his  particidar  attention  to  the  subject,  as  medicine, 
science,  trade,  foreign  law,  or  the  like,  witnesses  possessing 
peculiar  skill,  from  previous  study  and  practice,  as  doctors, 
chemists,  engineers,  merchants  or  foreign  lawyers,  may  state 
thdr  opinion  (q) ;  but  even  they  are  not  permitted  to  state 
their  yiews  on  matters  of  moral  or  legal  obligation,  or  how 
persons  would  probably  have  been  influenced  under  parti- 
cular circumstances  (r). 

A  witness  under  examination  may  refer  to  any  entry,  or  Refreshing 
memorandum,  made  by  himself  at  the  time,  or  shortly  after  reooUee- 
the  occurrence,  of  the  fact  to  which  it  relates,  in  order  to  ^'^°* 
refresh  his  memory,  though  it  would  not  be  of  itself  evi- 

(0   Carjfue   t.    London   ttnd  Smith's  L.  C.  408.  (4  Edit.) 

Brighton  Railway  Company ^  5  Q,  {p)  Daineo  ▼.  Hartley,  i  Exr. 

B.  747.  200.     S.  C.  12  Jar.  1093. 

(m)  AsAby  t.  Batu,  15  M.  Sc  {q)  WNaghten'o  cote,  10  CI. 

W.  589.    See  note  at  the  end  of  8c  Fin.  200 ;  Folker  t.  Chadd,  3 

BooIAt.  JfiAw,15M.&W.671.  Doug.  157;  Taylor  on  Evid.  s. 

(n)   Bdnumdt   t.    Walttft  3  1037. 

Stark.  8.  (r)  lb.     per    Lord    Denman, 

(o)  Carter  ▼.  Bothm,  3  Burr.  Campbeii  ▼.  Richards,  5  B.  &  Ad. 

1905.      See  also   the    notes,   1  846. 
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Crass-examination. 


Cro8s-eza- 
minAtion. 


Part  i.  deuce,  as  an  unstamped  receipt  (s).  The  book  or  paper 
to  which  the  witness  refers  must  be  produced  (f),  and  the 
counsel  on  the  other  side  may  inspect  it  without  being  bound 
to  make  it  evidence  (u). 

Cross  examination.'] — As  a  person  called  merely  to  pro- 
duce a  document  need  not  be  sworn,  the  opposite  party  is 
not  entitled  to  cross-examine  him,  even  although  he  b  sworn 
by  mistake  (v). 

In  cross-examination,  leading  questions  may  be  asked, 
nor  need  they  be  confined  to  the  matter  in  issue,  since  any 
questions  may  be  put  which  tend  to  discredit  the  witness. 
If,  however^  the  question  is  irrelevant  t-o  the  issue,  the 
person  putting  it  must  be  content  with  the  answer,  and 
cannot  call  other  witnesses  to  contradict  it  (w),  A  witness 
is  not  compelled  to  answer  a  question  which  might  expose 
him  to  prosecution  (a;). 


Re-exami- 
nation. 


Witnesaea 
in  defence 
or  reply. 


Me'examincUion, — After  a  witness  has  been  cross-ex- 
amined, the  party  who  called  him  has  a  right  to  re-examine 
him,  80  as  to  explain  what  he  has  stated  on  cross-examina- 
tion, although  he  may  have  been  asked  and  answered  as  to 
facts  not  admissible  in  evidence  (^),  but  no  new  matter  must 
be  introduced  (2 );  the  object  being  to  explain  the  cross- 
examination,  not  to  add  facts  omitted  in  the  examination  in 
chief. 

Witnesses  in  Defence  or  Meplt/.] — The  plaintiff  having 
closed  his  case,  the  defendant  calls  such  witnesses  as  he 
thinks  fit,  and  the  plaintiff  may  in  reply  call  witnesses  to 
contradict  evidence  which  has  been  given  by  the  defen- 
dant (a).  But  it  has  been  held  that  he  cannot,  having 
relied  on  Kprimd  facie  case  in  the  first  instance,  call  new 
evidence  merely  to  confirm  or  add  to  (5).  This,  however, 
is  a  matter  for  the  discretion  of  the  judge,  and  in  cases 
where  it  seems  to  him  proper  that  the  plaintiff  should  supply 
some  deficiency  in  his  original  case  by  additional  evidence 
he  may  receive  it  (c). 


(«)  Maugham  ▼.  Hubbard^  8 
B.  &  C.  14. 

{t)  Howard  y.  Caufitld,  5 
Dowl.  417. 

(«)  Stndttir  ▼.  Steoenton,  1  C. 
&  P.  582. 

(»)  Ruik  T.  Smithf  1  C.  M. 
&  R.  94.    See  note. 

(w)  A.  O,  T.  Hitchcock,  1  Exr. 
91.    S.  C,  11  Jur.  478. 

{*)  0^€tj,Hardacr€,ZTnukt 
424. 


(y)  Blewett  ▼.  TVe^imifi^,  3 
A.  &  E.  554. 

(x)  Prince  v.  Samo,  7  A.  &  E. 
627. 

(a)  Shaw  ▼.  Beck,  8  Exr.  392; 
Browne  t.  Murray ,  Ry.  &  Moo. 
254. 

(b)  Jacobei.TarMon,  II  Qi,B, 
21.    S.  C,  12  Jar..  517. 

(c)  Wnght  V.  WUcQJc,  14  Jar. 
746. 
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Amendment] — ^Wheie  a  party  sues  or  is  sued  in  a  repre-  Chap.viii. 
sentative  character,  but  at  the  hearing  it  appears  that  he 
ought  to  have  sued  or  been  sued  in  his  own  right,  the  judge  Amend- 
may,  at  the  instance  of  either  party,  and  on  such  terms  as  ""^^  °^ 
he  thinks  it,  amend  the  proceedings  accordingly,  and  the  *^™™^^'^ 
case  may  then  proceed,  as  to  set-off  and  other  matters,  as 
if  the  proper  description  of  the  parties  had  been  given  in  the  Chancier 
summons  (d^  o'  parde^ 

In  the  same  manner,  when  a  party  sues,  or  b  sued,  in  Ezeeator 
his  own  right,  and  it  appears  at  the  hearing  that  he  should  wrongly 
have  sued  or  been  sued  in  a  representative  character,  the  •°?^'  ?*" . . 
judge  mavy  at  the  instance  of  either  party,  and  on  such  ^!|^richt. 
terms  as  he  may  think  fit,  amend  the  proceedings  accord- 
ingly, and  the  cause  may  then  proceed,  as  to  set-off  and 
other  matters,  as  if  the  proper  description  of  the  party  had 
been  given  in  the  summons  (e). 

Where  the  name  or  description  of  the  plaintiff  in  the  Plaintiff's 
summons  is  insufficient  or  incorrect,  it  may  at  the  hearing  name  or 
be  amended  at  the  instance  of  either  party  by  order  of  the  ^"«ipti<«- 
judge,  on  such  terms  as  he  thinks  fit,  and  the  cause  may 
then  proceed,  as  to  set-off  and  other  matters,  as  if  the  name 
or  description  had  been  originally  such  as  it  appears  after 
the  amendment  has  been  made  (/). 

Where  the  name  or  description  of  a  defendant  in  the  Defend- 
summons  is  insufficient  or  incorrect,  and  the  defendant  *°^* 
appears  and  objects  to  the  description,  it  may  be  amended 
in  the  same  way;  but  if  no  such  objection  is  taken,  the 
cause  may  proceed,  and  in  the  judgment,  and  all  subsequent 
proceedings  founded  on  such  summons,  the  defendant  may 
be  named  and  described  in  the  same  numner  (g). 

In  actions  by  or  against  a  husband,  if  the  wife  is  im-  Where  wife 
properly  joined  or  omitted  as  a  party,  the  summons  may  be  is  impro- 
amended  at  the  hearing,  at  the  instance  of  either  party,  by  f^^^^, 
order  of  the  judge,  on  such  terms  as  he  thinks  fit,  and  the ' 
cause  may  proceed  as  to  set-off  and  other  matters  as  if  the 
proper  person  had  been  made  party  to  the  suit  (A). 

Where  tf  greater  number  of  persons  have  been  made  Where  too 
plaintiffs  than  by  law  required,  the  name  of  the  person  "SJ^TP^"- 
improperly  joined  may,  at  the  instance  of.  either  party,  be  **  ■  J***°*"' 
struck  out,  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed  as  to  set-off  and 
other  matters  as  if  the  proper  parties  had  alone  been  made 
plaintiffs  (t). 


d)  Rote  92.  (ff)  Rule  95. 

e)  Role  93.  (A)  Rule  96. 
(/)Rate94.  (t)  Rule  97. 
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Amendment 


Where  too 
many  de- 
fendants. 


Part  i.        Where  a  less  number  of  persons  have  been  made  plam" 

tiffs  than  by  law  required,  the  name  of  the  omitted  person 

Where  too  may,  at  the  instance  of  either  party,  be  added  by  order  of 
few  plain-  the  judge,  on  such  terms  as  he  may  think  fit,  and  the  cause 
^^^  may  proceed  as  to  set-off  and  other  matters  as  if  the  proper 

persons  had  been  originally  made  parties ;  and  if  such 
person,  either  at  the  hearing  or  at  some  adjournment  thereof, 
personally  or  by  writing,  signed  by  him  or  his  agent, 
consents  to  become  a  plaintiff,  judgment  may  be  pro- 
nounced as  if  such  person  had  originally  been  joined; 
but  if  such  person  does  not  consent,  a  nonsuit  must  be 
entered  (^). 

Where  a  greater  number  of  persons  have  been  made 
defendants  than  by  law  required,  the  name  of  the  person 
improperly  joined  may,  at  the  instance  of  either  party,  be 
struck  out  by  order  of  the  judge,  on  such  terms  as  he  may 
think  fit,  and  the  cause  may  then  proceed,  as  to  set-off 
and  other  matters,  as  if  the  proper  party  or  parties  had 
alone  been  sued,  and  the  costs  of  the  person  improperly 
joined  as  a  defendant  are  to  be  in  the  discretion  of  the 
judge  (/). 

Where  two  or  more  persons  are  made  defendants,  and 
all  of  them  have  not  been  served,  the  name  or  names  of 
the  defendant  or  defendants  who  have  not  been  served  may, 
at  the  instance  of  either  party,  be  struck  out  by  order  of 
the  judge,  on  such  terms  as  he  thinks  fit;  and  the  cause 
may  then  proceed  in  all  respects,  as  to  set-off  and  other 
matters,  as  if  the  party  or  parties  whose  name  or  names 
have  not  been  struck  out  had  alone  been  made  defendant  or 
defendants  (m). 

The  cases  in  which  the  judge  may  at  the  trial ^amend  the 
summons,  either  as  to  the  parties  to  the  action  or  their  descrip- 
tion, having  been  mentioned  above,  it  is  only  necessary  to 
add  that  the  judge  may  also,  at  all  times,  amend  all  defects 
and  errors  in  any  proceeding,  whether  there  is  anything  in 
writing  to  amend  by  or  not,  and  whether  the  defbct  or  error 
is  that  of  the  party  applying  to  amend  or  not ;  and  all  such 
amendments  may  be  made  with  or  without  costs,  and  upon 
such  terms  as  to  the  judge  may  seem  fit ;  and  all  such  amend- 
ments as  are  necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  between  the 
parties  must  be  made,  if  duly  applied  for  (n). 


Where  de- 
fendants 
not  all 
served. 


Amend- 
ment of 
variance. 


{k)  Role  98. 
(/)  Role  99. 


(m)  Rule  100. 

(»)  19  &  20  Vict  c.  108,  a.  57. 


Judgment.  109 

When  Tide  comes  in  question*'] — ^Where  title  inciden-  Ch4p.viii. 
tally  comes  in  question,  if  both  parties,  or  their  attorneys, 
agree  in  writing  to  give  the  judge  power  to  decide  the  when  title 
claim  which  it  is  the  immediate  object  of  the  action  to  en*  oomei  in 
force,  the  judge  may  decide  it ;  but  the  judgment  of  the  question, 
court  b  not  to  be  evidence  of  title  between  the  parties  or 
their  privies,  in  any  other  action  or  proceeding,  nor  does 
the  consent  preclude  an  appeal  from  the  decision  (o). 

Judgment.'] — When  the  hearing  of  a  case  is  ended,  the  Judgment, 
judge  gives  judgment  in  a  summary  way  (p),  or  if  there  be 
a  jury,  sums  up  to  them,  and  they  return  their  verdict. 
In  either  case  the  result  is  entered  by  the  registrar  in  a 
book  (q). 

The  entry  of  the  order  by  the  registrar  is  conclusive 
evidence  of  it,  and  it  cannot  be  contradicted  by  the  entry 
made  by  the  judge  in  his  own  minute  book  (r). 

No  order,  judgment,  or  verdict,  can  be  quashed  or 
vacated  fon  wa^t  of  form  («),  nor  can  a  judgment  be 
reversed  by  writ  of  error  (t). 

If  the  judgment  be  for  a  sum  exceeding  20/.,  the  judge  Order  to 
must  order  payment  forthwith,  or  within  fourteen  clear  days  P^J  forth- 
from  the  judgment,  unless  the  plaintiff,  his  attorney  or  ^^* 
agent,  consents  to  payment  by  instalments  (u). 

If  the  judgment  be  for   a  sum  not  exceeding  20/.,  By  instal- 
the  judge  may  make  orders  concerning  the  time  or  times  and  ments. 
by  what  instalments  the  debt  or  damages  shall  be  paid  (u). 

When  an  order  is  made  for  payment  by  instalments,  they 
are  payable  at  such  periods  as  the  judge  orders.  If  no 
period  is  mentioned,  the  first  becomes  due  on  the  twenty- 
eighth  day  from  the  day  of  making  the  order,  and  every 
successive  instalment  becomes  due  at  a  like  period  from  the 
day  of  the  previous  instalment's  becoming  due  (y). 

The  registrar  must  give  notice  to  the  plaintiff  by  post  in 
the  form  given  in  the  Schedule  to  the  Rules,  of  every 
payment  made  under  an  order  for  payment  by  instalments 
or  otherwise.  This  notice  need  not,  however,  be  given  where 
the  instalment  does  not  exceed  ten  shillings  (w). 

In  all  cases,  whether  of  payment  forthwith  or  by  instal* 


(o)  19  &  20  Vict.  c.  108,  t.  25.  434.    S.  C,  2  L.  M.  &  P.  544. 

(p)  9  &  10  Vict  0.  95,  t.  69.  («)  9  &  10  Vict.  c.  95,  ■.  136. 

iq)  lb.  f.  111.     See  form  45,  (/)  lb.  t.  108. 

of  judgment  against  defendant  for  (u)  19  &  20  Vict.  c.  108,  s.  45. 

payment  of  debt,  or  damages  and  See  form  of  order,  45,  App* 

costs;  and  44,  judgment  against  (o)  Rale  110. 

plaintiff  for  costs,  App.  (w)  Rule  111. 

(r)  Dewi  Y.  Rjfley,  U  C.  B. 


1 10  Bankruptcy  or  Insolvency  of  Plaintiff. 

Parti,    ments,  the  sums  ordered  to  be  paid  must  be  paid  into 

court  (x). 

The  judgment  of  a  county  court  cannot  be  moved  into  a 
superior  court,  under  the  19  Geo.  3,  c.  70,  or  the  1  &  2 
Vict.  c.  llOy  80  as  to  issue  execution  thereon  (y).  But  in 
cases  where  the  defendant  has  no  goods  which  can  be 
conveniently  taken  in  execution,  it  may  be  moved  (z). 
Nor  can  an  action  upon  the  judgment  of  a  county  court  be 
maintained  in  a  superior  court  (a). 

Jadgment  Judgment  on  Bond  within  8^9  Will.  3,  c.  ll.]^In 
on  bond  actions  for  penalties  to  secure  the  performance  of  covenants, 
9*wm.^*  ^*'^^°  *^®  meaning  of  the  8  &  9  Will.  3,  c.  1 1,  if  the  court 
is  of  opinion  that  the  plaintiff  is  entitled  to  recover,  judg- 
ment must  be  entered  for  the  amount  of  the  penalty,  if  it 
do  not  exceed  the  amount  over  which  the  court  has  juris- 
diction, and  where  it  does  exceed  such  amount,  then  for  the 
amount  over  which  the  court  has  jurisdiction ;  and  an  entry 
must  be  made  on  the  minutes  of  the  damages  awarded  to 
the  plaintiff,  and  execution  may  issue  for  the  amount  of  such 
damages.  In  case  of  subsequent  breaches,  the  plaintiff  may 
enter  a  plaint  and  sue  out  a  summons  in  the  nature  of  a 
sci,fa,  on  such  judgment,  and  must  deliver  particulars  of 
such  subsequent  breaches  (5).  « 

Abatement      A^atemait^]— Where  one  or  more  of  several  plaintiffs  or 

Death  of     <l^<sx^<^^  <^^  before  judgment,  the  suit  does  not  abate  if 

plaintiff  or  the  cause  of  action  survive  to  or  against  them  (c). 

defendant.       Where  one  or  more  of  several  plaintiffs  or  defendants  dies 

after  judgment,  proceedings  thereon  may  be  taken  by  the 

survivors  or  survivor,  or  against  the  survivors  or  survivor, 

without  leave  of  the  court  (d). 

Bank-  Bankruptcy  or  Insolvency  ^  Plaintiff,"] — The  bank- 

ruptcy or  ruptcy  or  insolvency  of  a  plaintiff  will  not  make  the  action 
insoWency  abate  if  it  be  one  which  the  assignees  may  maintain,  and 
of  plaintiff,  ^jjgy  g|g^^  ^  ^Q  gQ  jyjj^  ^^g  security  for  costs  within  such 

reasonable  time  as  the  judge  orders.  The  hearing  of  the 
case  may  be  adjourned  until  the  assigpiees  elect.  If  they 
do  not  elect  and  give  security  within  the  time,  the  defendant 
may,  at  the  hearing,  avail  himself  of  the  bankruptcy  or  in- 
solvency as  a  defence  (e). 

(s)  19  &  20  Viet.  c.  108,  i.  45.  Ezr.  288.     S.  C,  23  L.  J. ,  Exr., 

(y)  MoreioH  ▼.  Bolt,  10  Ezr.  40. 

707.     S.  C,  24  L.  J.,  Est. ,  169.  (6)  Rule  36. 

(x)  SeepoMt,  p.  123.  (c)  Rule  151. 

(a)  Berkeley  ▼.    Blderkinf    1  (d)  Rnlel52. 

E.  &  B.  805.  S.  C  22  L.  J.,  ;«)  19  &  20  Vict.  c.  108,  b.  62. 
Q.  B.,  281.    Avatin  ▼.  Milte,  9 


Service  of  Judgment  or  Order.  Ill 

Judgment  agamst  Married  Woman.]  —Where  a  married  Cbap.tiii. 

woman  is  sued  as  a  feme  sole,  and  she  obtains  judgment  on 

the  ground  of  coverture,  proceedings  may  be  taken  thereon,  Judgment 
in  the  name  of  the  wife,  at  the  instance  of  the  husband,  ^^^ 
without  leave  of  the  court  (/*)•  woman. 

Order  and  Warrant  to  commit  at  hearing.] — ^Where  Order  tnd 
the  defendant  appears,  or  has  been  personally  summoned  to  warrtnt  to 
appear,  if  judgment  is  given  against  him,  the  judge  may  commit, 
examine  him,  and  the  plsontiff  and  other  parties,  and  make 
an  order  of  committal,  the  same  as  on  the  hearing  of  a 
judgment  summons  (jg)f  and  the  order  of  con^mitment  need 
not  be  drawn  up  or  served  (h).  If,  however,  the  defendant 
do  not  dwell  or  carry  on  business  within  the  district  of  the 
court  to  which  he  has  been  summoned,  he  is  not  liable  to  be 
committed,  whether  he  appears  to  such  summons  or  not  (t). 
Where  it  appeared  on  the  face  of  a  warrant,  that  the 
defendant  had  personally  appeared  at  the  hearing  of  the 
plaint,  it  was  held  good  although  there  had  been  no  summons, 
and  the  order  was  made  at  an  adjournment  of  the  hearing  (k). 
See  further  as  to  orders  and  warrants  to  commit  defendants, 
post.  Chap.  X. 

Service  of  Judgment  or  Order ^ — The  judgment  of  a  Seirice  of 
county  court  is  similar  to  that  of  a  superior  court,  and  does  judgment 
not  require  to  be  served  before  execution  under  it  is  levied.  °'  order: 
Where,  therefore,  the  defendant  having  received  a  summons,  yj^^ 
but  failed  to  appear,  was  ordered  verbally  to  pay  the  debt  cessary ; 
and  costs  "  forthwith,"  and  between  six  and  seven  o'clock 
on  the  same  day  was  served  with  an  order,  whereby  it  was 
"ordered  that  the  defendant  do  pay  the  same  (the  sum 
adjudged)  to  the  clerk  of  the  court  at  his  office  forthwith, 
&C.,"  "  attendance  at  the  office  from  ten  till  four  o'clock.'* 
The  defendant  not  having  paid  the  sum  adjudged,  and  his 
goods  having  been  taken  in  execution  ;  it  was  held  that  the 
proceedings  were  regular  [I).    Where,  however,  the  order 
of  the  court  is  in  the  nature  of  a  rule  of  a  superior  court — 
as  where  it  varies  the  terms  of  a  former  order — it  must  be 
served  before  a  party  is  liable  to  pay  under  it  (m).     By  How 
the  rules  of  practice,  orders  for  the  payment  of  money,  or  *«»^«l 
costs,  or  both,  must  in  all  cases,  when  directed  to  be  served, 

(/)  Rule  153.  (*)  Bs  parte  Purday,  9  C.  B. 

(^)  9  &  10  Vict  c.  95,  t.  101.       201.    S.  C,  19  L.  J.,  C.  P.,  222. 
See  form  of  wamnt,  46,  App.  (/)  Elp  t.  Moufe,  5  Exr.  918. 

(A)  19  k  20  Vict.  c.  108, 8. 59.        S.  C ,  1  L.  M.  k  P.  799 ;  20  L.  J., 
(t )  Role  121.  Exr.,  29 ;  14  Jur.  1070. 

(m)  Ibid. 


ne- 


112 


Registry  of  Judgments, 


Pa&t  1.    be  prepared  by  the  registrar,  and  delivered  to  the  bailiff  of 

the  home  court,  who  must  send  them  by  post  or  otherwise, 

to  the  party  ordered  to  pay,  and  must  enter  the  fact  of  his 
having  done  so  in  a  book.  The  party,  however,  in  whose 
favour  the  order  was  made,  need  not  prove  that  it  was  so 
served  before  taking  proceedings  thereon  (o). 

Registrj  of  Begistry  of  Judgments.] — The  15  &  16  Vict.  c.  54,  s.  18, 
jvdgmAits.  provides  that  a  registry  of  every  judgment  for  the  sum  of 
10/.  and  upwards  shall  be  formed  under  the  direction  of  the 
Commissioners  of  the  Treasury ;  and  that  such  fees  shall  be 
charged  for  inspection  as  shidl  be  appointed  by  the  Com- 
missioners. A  Registry  was  established  in  1852  under  the 
above  power  at  No.  2,  New-street,  Spring-gardens,  London, 
where  all  such  judgments  are  registered.  Persons  may 
personally  search  the  registry  on  payment  of  6d.  for  each 
name  searched  for.  Persons  in  the  country  may  obtain 
information  through  the  registrar  of  the  court  in  the  district 
where  they  reside,  or  by  writing  to  the  registry.  In  these 
cases  the  fee  is  1 1.  for  each  name.  When  a  judgment  has 
been  satisfied  the  name  of  the  defendant  may  be  removed 
from  the  registry  on  payment  to  the  registrar  of  the  court 
o£6d. 


(o)  Rdei  29  and  108.  The  mle 
of  1851  WM  leas  ■tringent  than 
mle  108.  See  Robinmm  t.  Ge//, 
12  C.  B.  191.  S.  C,  21  L.  J., 
C.  P.,  155;  16  Jur.  615.  In 
which  it  was  held  that  no  action 
lay  afalnat  a  clerk  for  not  pre- 
paring, or  for  negligently  prepar- 
ing a  noCioe  to  a  dttedant  of 


order  against  him  to  pay  a  debt 
by  instalment!,  which  order  was 
made  by  the  judge  at  the  time  of 
delivering  jndgment ;  snch  order 
being  part  of  the  judgment,  and 
in  aooordanoe  with  tht  decision 
in  Bfy  w,  MouUt  ante^  not  requir- 
ing s^rice. 
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CHAPTER  IX, 


EXECUTION. 


procbbdinos  ok  judo- 
mekt  more  tban  six 
tsars  old,  113. 

Writ    of    Fieri  Facias, 
114: 

WAen  ii  nu^  lasue. 
Cnwff  Judgments, 
Suipennon  o/ExecMtioH. 
Bow  Issued. 
Concurrent  Warrants. 
Fee  upon. 
By  whom  Executed. 
Extortion  by  Bailiffs, 
DreqKUS. 
Neglect  to  Levy, 
Si^fersedeas  ky  Payment, 
BemkrupUy  or   Imoivency 

of  Defendamt, 
Death  ofPlainHff. 
Writ  when  Executed, 
Priority. 
How  and  where  Executed, 

What  xat  be  Seized,  118 : 

Monq^^  Bank  Notes^  S^e, 

Bills  and  other  Securities. 

Chattel  Interests  in  Land, 

Fixtures, 

Crops, 

Stat.  56  Geo,  3,  e.  60, 


MAT      BE 


Whose    Ooods 
Seized,  121: 

Ooods  of  Testator. 

—  rf  Partners, 

of  Bankrupt, 

—  of  Insolvent, 

of  Ambassadors. 

Ooods  in  Custody  of  the  Law. 

Lien  and  Bailment, 

Ooods  Assigned. 

Where  there  are  no  Ooods 
to  Take. 

Patmbmt  of  Taxes  akd 
Rent,  and  Pbiobitt  of 
Landlord,  123. 

Salb,  124. 

Return  of  Warrant  and 
Patmektof  Monet  Le- 
TIED,  125. 

Execution  out  of  Juris- 
diction, 125. 

How  Issued  and  Executed, 

Transmission     of    Mon^ 
Levied. 

Interflbadbb,  126 : 
Stay  of  Action  in  Superior 

Court. 
Deposit  by  Claimant. 
Summonses, 
Particulars. 
Hearing  and  Judgment. 
Costs  of  BaUiff, 
Appeal. 


Proceedings  on  Judgment  more  than  Six  Years  old,]  Fh)oeediiigi 
— No  warrant  against  the  goods  or  judgment-summons  ox' jndg- 
maj,  without  leave  of  the  judge,  issue  on  a  judgment  more  2fJ*^®" 
than  six  years  old,  unless  some  payment  has  been  made  .^g^g  ^i^ 
into  court  under  such  judgment  within  twelve  months  pre- 
viously ;  but  no  notice  to  the  defendant,  previous  to  apply- 


114  WrU  of  Fieri  Facias. 

Part  i.    ing  fbr  8uch  leaver  is  necessary.    Sach  leave  must  be  ex- 
■    pres8ed  on  the  warrant  or  summons  under  the  seal  of  the 
court  (a). 

Writ  of  Writ  of  Fieri  Pocto^.— -When  the  judge  has  made  an 

fieri  fiM:ias.  order  for  the  payment  of  money,  the  amount  is  recoverable 
in  case  of  default,  by  execution  against  the  goods,  and  the 
registrar,  at  the  request  of  the  party  prosecuting  the  order, 
will  issue  under  the  seal  of  the  court  a  writ  of  fieri  facias 
as  a  warrant  of  execution  to  the  high  bailiff,  who  is  thereby 
empowered  to  levy  or  cause  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  party  against  whom 
the  order  is  made,  (wherever  they  are  found  within  the 
district  of  the  court)  the  sum  ordered  and  costs  of  execu- 
tion (5).  The  warrant  bears  date  of  the  day  on  which  it  is 
if  sued,  and  continues  in  force  twelve  calendar  months  from 
the  date,  and  no  longer  (c). 

When  it  When  it  may  Issue.^ — Where  a  defendant  has  made 

mayitsiie.  default  in  payment  of  the  whole  amount  awarded  by  the 
judgment  or  of  an  instalment  thereof,  execution  may  issue 
against  his  goods  without  leave  of  the  court,  for  the  whole 
amount  of  the  judgment  and  costs  then  remaining  unsa- 
tisfied, unless  in  the  case  of  instalments  the  judge  other- 
wise directs  at  the  time  of  giving  judgment  (d). 
•  When  an  order  has  been  made  to  pay  by  instalments, 
execution  cannot  issue  until  default  is  made  in  payment  of 
one  instalment ;  execution  or  successive  executions,  under 
the  seal  of  the  court,  may  then  issue  for  the  whole  sum  and 
costs  remaining  unpaid,  or  for  such  portion  thereof  as  the 
judge  orders,  either  when  he  makes  the  original  order  or 
subsequently  (e). 

Formerly  a  plaintiff,  who  had  recovered  a  judgment  for 
debt  and  costs,  and  had  received  the  debt  out  of  court,  was 
entitled  to  have  a  writ  of  execution  issued  for  the  costs ; 
and  in  a  case  where  under  these  circumstances  the  clerk  of 
the  county  court  declined  to  issue  an  execution,  the  Court 
of  Queen  s  Bench  grranted  a  mandamus  commanding  him 
to  issue  it  {f).  Now,  however,  as  all  money  recovered, 
whether  debt  or  costs,  must  be  paid  into  court,  this  question 
cannot  arise  (^). 

(a)  Rale  112.  («)  9  &  10  ^Ict.  c.  95,  i.  95. 

W  9  &  10  Vict.  c.  95,  s.  94.  /)  lUff.  t.  Tke  Clerk  ^  ike 

See  forms  of  write  of  ezecation      Coumfy  Court  qf  Surrey,  21  luJ,^ 

egainit  defendant  and  againit  Q.  B.,  310 ;  17  Jor.  179.  S.  C, 
plaintiff,  App.  namme  R,  v.  Fteieher,  2  E.  & 

(c)  Rolens.  B.  279. 

(d)  Role  114.  (g)  19  &  20  Viet  o.  108,  i.  45. 


Concurrent  Warrants.  116 

Cross  Judgments.2 — ^Where  there  are  cross  judgments  Cbap.  ix, 
between  the  parties,  execution  must  be  taken  out  hj  that 
party  only  who  has  obtained  judgment  for  the  larger  sum,  CroM  jndg- 
and  for  as  much  as  remuns  after  deducting  the  smaller  ™^^ 
smn,  and  satisfaction  for  the  remainder  is  entered,  as  well 
as  satisfaction  for  the  smaller  sum.    If  the  sums  are  equal, 
satisfaction  is  entered  on  both  judgments  (A). 

Suspension  of  Execution.] — The  judge  may,  at  any  Suspension 
time,  if  it  appears  to  his  satisfaction  by  tibe  oath  or  affir-  of  ezeea- 
mation  of  any  person  or  otherwise,  that  the  defendant  is  *'^* 
unable  from  sickness  or  other  sufficient  cause  to  pay  the 
debt,  damages,  or  instalment,  suspend  any  judgment,  order, 
or  execution  for  such  time  and  on  such  terms  as  he  thinks 
fit,  and  BO  from  time  to  time,  until  it  appears,  from  like 
proof,  that  the  temporary  cause  of  disability  has  ceased  (t). 

Sow  Issued.] — The  registrar  of  the  court  must  issue  How  is- 
the  warrant  of  execution  at  the  request  of  the  party  prose-  *^^* 
cuting  the  order  under  which  it  is  applied  for  (j ).  The 
registrar  must  indorse  on  it  the  amount  to  be  levied,  dis- 
tinguishing the  amount  adjudged  to  be  paid,  the  amount  of 
the  fee  for  issuing  the  warrant,  and  deliver  to  the  bailiff 
with  the  warrant  a  notice,  which  is  to  be  delivered  by  the 
bailiff  to  the  party  against  whom  the  warrant  issues,  or 
left  at  the  place  of  seizure  (k).  The  precise  time  when  the 
warrant  is  applied  for  must  be  entered  by  the  registrar  in 
the  warrant-book  and  on  the  warrant  (/). 

Concurrent  Warrants.] — Warrants  of  execution  may  Conenrrant 
be  issued  concurrently  in  one  or  more  districts ;  but  the  wwruits. 
costs  of  more  than  one  warrant  will  not  be  allowed,  unless 
by  order  of  the  judge  (m). 

Fee  upon.] — The  fee  upon  executions  must  be  paid  into  Fee  upon, 
court  prior  to  the  issue  of  the  warrant  of  execution  (n). 
The  fee  is  eighteen  pence  in  the  pound  upon  the  amount 
for  which  the  warrant  issues,  but  the  fee  must  not  exceed 
thirty  shillings  (o). 

By  whom  executed.]'^We  have  already  (p)  seen  that  it  By  whom 
is  the  duty  of  the  high  bailiff  or  one  of  the  bailiffs  of  the  uecnted. 

(A)  9 1^  10  Vict  c.  95,  §.  93.  (0  19  &  20  Viet  o.  108,  s.  46. 

(0  lb.  s.   105.    See  form  of         (in)  Role  116. 
order,  48,  App.  (fi)  19  &  20  Vict.  c.  108,  8. 78. 

(j)  9  &  10  Vict  c.  95,  8.  94.  (o)   See  direction  at  to  this, 

{k)  BQlell5.     See  form  25,  ante,  p.  32. 
App.  {p)  AniBf  p.  23. 


IIP 


116  Trespass. 

Part  i.  court  to  execute  all  writs  of  execution,  and  we  have  seen 
how  they  are  protected  in  the  performance  of  their  duties. 
All  constables  and  peace  officers  within  their  several 
jurisdictions  must  aid  them  in  the  execution  of  the 
warrants  (9). 

Extortioii        Extortion  by  Bailiffs,'] — If  the  bailiff  or  his  officers  are 
by  bailiffs,  guilty  of  any  extortion,  besides  the  remedy  by  action  (r),  a 
summary  remedy  may  be  granted  by  the  judge  (5). 

Trespass.  Trespass."^  —The  high  bailiff  is  liable  in  trespass  for  all 
acts  done  by  his  bailiffs  "  under  colour  of  the  writ "  which 
he  has  handed  to  them  ;  but  not  for  other  acts,  as  giving  a 
person  into  custody  for  having  assaulted  them  in  the  execu- 
tion of  their  duty. 

Therefore  where  under  a  warrant  issued  against  a  defen- 
dant, the  bailiff  broke  and  entered  the  premises  of  a  third 
person,  and  upon  his  resisting  them,  they,  under  colour  of 
sect.  114  of  the  9  &  10  Vict.  c.  95,  took  him  into  custody, 
it  was  held  that  the  high  bailiff  was  liable  with  the  bailiffs 
for  the  breakmg  and  entering,  which  was  an  act  done  under 
the  supposed  authority  of  the  writ,  but  not  for  the  assault, 
which  was  committed  in  the  assertion  of  a  power  given  by 
the  statute  to  the  individual  officer  obstructed  {t).  When 
a  warrant  issues  against  a  party  resident  out  of  the  jiuris- 
diction,  the  high  bailiff  of  the  court  out  of  which  it  issues  is 
not  liable  for  any  irregularities  in  its  execution  of  which  the 
bailiffs  of  the  foreign  court  are  guilty,  although  his  own 
bailiff  assists  therein  («). 

As  to  the  manner  in  which  the  bailiffs  and  others  acting 
under  the  warrant  of  the  court  must  be  sued,  and  when  the 
registrar  of  the  court  must  be  joined  as  a  defendant,  see 
caUey  pp.  26,  27.  A  bailiff  of  a  cdunty  court,  who  is  sued 
for  taking  goods  under  an  execution,  is  within  the  exception 
of  sect  128  of  the  9  &  10  Vict.  c.  95,  which  enables  parties 
to  sue  in  a  superior  court,  although  the  claim  is  less  than 
20/.,  where  an  officer  of  the  county  court  is  a  party  (except 
in  respect  of  any  claim  to  any  goods  and  chattels  taken  in 
execution  of  the  process  of  the  court,  or  the  proceeds  or 
value  thereof) ;  and  the  plaintiff  in  such  an  action,  unless 
he  recovers  more  than  20 1,  or  the  judge  certifies,  is  deprived 
of  costs  (v). 

iq)  9  &  10  rict  0.  95.  B.  94.  565.     S.  C,  19  L,  J.,  C.  P. ,  53. 

(r)  Searfe  v.  Haltftu,  7  M.  &  See  9  &  10  Vict.  c.  95,  s.  114. 
W.288.  (11)  Ibid. 

(«)  Ante,  p.  25.  (0)  MMn  ▼.  Buekwfield,  per 

(0  SmUk  v.  Priiekard,  8  C.B.  Erie,  J.,  15,  Jur.  57. 
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Neglect  to  Leoyi] — If  any  bai1i£f  employed  to  levy  exe-  Chap.  ix. 

cution  against  g^oods  and  chattels,  by  neglect,  connivance,  or 

omission,  loses  the  opportunity  of  levying,  upon  complaint  Neglect  to 
of  the  party  aggrieved,  and  proof  of  the  fact  alleged  being  levy, 
made  to  the  satisfaction  of  the  court,  on  the  oaUi  of  any 
credible  witness,  the  judge  may  order  him  to  pay  such 
damages  as  it  appears  tliat  the  plaintiff  has  sustained 
thereby,  not  exceeding  the  sum  for  which  execution  issued ; 
and  if  on  demand  he  refuses  to  pay  the  same,  payment 
may  be  enforced  in  the  same  way  as  a  judgment  of  the 
court  (w). 

Super^eleas  by  Payment.] — The  registrar  must  endorse  Snpene- 
on  the  warrant  of  execution  the  sum  of  money  and  costs  deas  by 
adjudged,  and  also  the  increased  costs  for  execution  ;  and  P'7°>«i'^« 
if  the  defendint  pays  or  tenders  to  the  registrar  such  sum 
and  costs,  or  such  part  thereof  as  the  plaintiff  agrees  to 
accept  in  full  for  debt  or  damages  and  costs,  together  with 
the  fees,  the  execution  is  superseded,  and  defendant's  goods 
are  discharged  (x). 

Bankruptcy  or  Insolvency  of  Defendant']  —  If   the  Bankraptcy 
defendant  has  been  discharged  by  the  Insolvent  Act  (y)  or  inaol- 
firom  the  debt  or  sum  ordered  to  be  paid,  or  has  obtained  jcncy  of  de- 
an order  for  protection  under  the  Bankrupt  Act  {z),  or  *"  "* 
under  the  Protection  Acts  (a),  execution  cannot  be  levied 
on  his  g^ods. 

Death  of  Plaintiff .^  —  At  common  law,  the  writ  of  Death  of 
fieri  facias  does  not  abate,  although  the  plaintiff  dies  be-  pi*intiff. 
fore  it  is  executed  ;  his  executor  or  administrator  may  still 
have  the  benefit  of  it  (b);  and  by  the  rules  of  practice,  it  is 
provided  that  when  one  or  more  of  several  plaintiffs  or  de- 
fendants dies  after  judgment,  proceedings  thereon  may  be 
taken  by  the  survivors  or  survivor,  or  against  the  survivors 
or  survivor  without  leave  of  the  court  (c). 

Writf  when  executed,"] — The  bailiff  should  execute  the  Writ,  when 
writ  within  a  reasonable  time  after  he  receives  it,  and  if  executed, 
more  than  one  warrant  has  been  issued  against  the  same,  in 
the  order  of  time  in  which  they  were  entered  by  the  re- 
gistrar, as  shown  by  the  endorsement  on  the  warrant  (d)  ; 
and  if  by  neglect,  connivance,  or  omission  he  loses  the  oppor- 


i: 


w)  9  &  10  Vict.  c.  95,  8. 115.  7  &  8  Vict.  c.  96. 

W)  lb.  8.  109.  (b)  Btlii  V.  GHffitki,  16  M.  & 

(y)  1  &  2  Vict.  c.  110,  8. 91.  W.  106. 

(r)  12  &  13  Vict.  c.  106,  s.  111.  (e)  Role  152. 

(<)  5  &  6  Vict.  c.  116,   and  {d)  19  &  20  Ylct  e.  108,  i.  46. 
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Part  i.    tunity  of  levying,  the  judge  may  order  him  to  pay  damages 

to  the  p1ainti£f  (e).    It  may  be  executed  at  any  hour  of  the 

day  or  night  (/) ;  but  not  on  Sunday,  Cbrbtmas-day,  or 
Good  Friday  (^). 

Priority.  Priority^ — ^Where  a  writ  has  issued  against  the  goods 

of  a  party  from  a  superior  court,  and  a  warrant  has  issued 
against  the  goods  of  the  same  party  fh>m  the  county  court, 
the  right  to  the  goods  is  to  be  determined  by  the  priority 
of  the  time  of  the  deliyery  of  the  writ  to  the  sheriff  to  be 
executed,  or  of  the  application  for  the  issue  of  the  warrant 
from  the  county  court :  and  the  sheriff,  on  demand,  is  by 
writing  signed  by  auy  clerk  in  the  office  of  the  under-sheriff 
to  inform  the  high  bailiff  of  the  precise  time  of  the  delivery 
of  the  writ,  and  the  high  bailiff  is  to  shew  his  warrant  to 
the  sheriff's  officer ;  and  such  writing,  or  the  endorsement 
on  the  warrant  (/i),  will  respectively  justify  the  high  bailiff 
or  sheriff  in  acting  thereon  (i). 

How  and  How  and  where  executed,"] — The  bailiff  may  not  break 
where  exe»  open  any  outer  door  or  window  of  the  defendant's  dwelling- 
*"  house  to  execute  the  writ  (Jc) ;  but  he  may  enter  through 

the  door  or  any  other  opening  which  is  open,  although  no 
goods  of  the  defendant  are  within,  if  there  is  reasonable 
ground  for  suspecting  that  they  are  there  ()().  He  may 
enter  the  house  of  a  third  person,  if  the  defendant's  goods 
are  within  (i^),  but  not  otherwise  (/).  Having  once  obtained 
peaceable  possession,  he  may  break  open  inner  doors, 
closets,  trunks,  &c ;  or  if  he  be  locked  in,  he  may  break 
open  the  outer  door  from  the  inside  to  get  out  or  carry 
away  goods;  and  if,  having  once  entered,  he  is  forcibly 
ejected,  he  may  break  open  the  door  to  re-enter  (m).  If 
the  house  be  that  of  a  third  person,  to  which  the  defendant 
has  taken  his  goods  to  avoid  the  execution,  the  bailiff  may, 
on  demand  and  refusal,  break  open  even  the  outer  door  (k). 
Outer  doors  of  bams  or  outhouses,  not  connected  with  the 
dwelling-house,  may  be  broken  open  (n). 

What  may       What  may  he  seized.] — The  bailiff  executing  the  JL  fa. 

be  Bei2ed.    should  enter  on  the  defendant's  premises  with  tiie  writ,  and 

having  seized  the  goods  deposit  them  in  a  fit  place,  or  put 


(0  9  &  10  Vict.  c.  95,  8. 115. 

(/)  Afaeita//y'«eaM,  9  Rep.  66. 

(g)  Rola  59.  See  also  29  Car. 
2,  c.  7, 8.  6. 

{h)  Ante,\i.  115. 

(i)  19  &  20  Vict.  c.  108.8.47. 

(k)  i3emapne*t  etue,  5  Rep.  21. 
S.  C,   1  Smith's  L.  C.  73  (4th 


edit),  and  notes. 

(0  Morriik  r.  Murreif,  13  M. 
&  W.  52. 

(m)  Sagleion  v.  Gutieridge, 
11  M.  &  W.  465. 

(ft)  Penion  v.  Brown,  1  Sid. 
181. 186. 
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b  possession  a  fit  person,  appointed  by  the  high  l>aili£r(o).  Cbap.  ix. 

If  he  seixes  part  in  the  name  of  the  whole,  it  is  a  sufficient 

seisure  of  Uie  whole  (p).     He  may  seize  any  goods  or 
chattels  of  the  defendant  (excepting  the  wearing  apparel  of 
hhnself  or  his  funily,  and  the  tools  and  implements  of  his 
trade  to  the  Talue  of  5/.,  which  are  to  that  extent  pro- 
tected) ;  also  money  or  bank-notes,  whether  of  the  Bank  of  Money, 
England  or  any  other  bank,  cheques,  bills  of  exchange,  btnk^notei, 
promissoiT  notes ;  also  bonds,  speoalties,  or  securities  for  ^* 
money  (q). 

The  high  bailiff  may  hold  any  cheques,  bills  of  exchange  BiUs  and 
or  promissory  notes,  bonds,  specialties,  or  other  securities  other  leca- 
for  money,  which  have  been  seized  in  execution  as  secu-  ^^^* 
rities  for  the  amount  to  be  levied ;  and  the  plaintiff  may  sue 
m  the  name  of  the  defendant,  or  any  person  in  whose  name 
the  defendant  might  have  sued  for  Uie  recovery  of  the  sums 
secured  thereby  (r). 

*^  Money**  means  actual  money  of  the  defendant's,  and 
not  a  mere  debt  to  him ;  money,  therefore,  which  a  sheriff 
or  bailiff  has  in  his  hands  under  a  Ji*  fa^  issued  by  the 
defendant  in  another  action  (f ),  or  the  surplus  of  a  former 
execution  against  him,  cannot  be  seized  (f).  It  has  been 
doubted  whether  money  about  the  person  of  the  defendant 
can  be  seized  (u).    * 

The  bailiff  may  seize  chattel  interests  of  the  defendant  Chattel  in- 
in  land,  as  leases  or  terms  for  years  (v),  whether  belonging  teretts  in 
to  the  defendant  in  his  own  right,  or  that  of  his  wife  (10) ;  ^^ 
he  cannot,  however,  sell  a  mere  equitable  interest  as  an 
equity  of  redemption,  the  legal  estate  being  in  the  mort- 
gagee (a?). 

The  bailiff  cannot  seize  fixtures,  as  furnaces,  ovens,  doors,  Futures, 
windows,  hearths,  chimney-pieces,  &c.,  which  go  to  the 
heir  and  not  to  the  executor  (y),  even  although  the  freehold 
belongs  to  the  defendant  (z).  K  the  tenant  unlawfully 
removes  fixtures,  they  revert  to  the  landlord  and  cannot  be 
seized  (a).  The  bailiff  may  seize  and  sell  fixtures  which 
the  tenant  may  remove,  as  those  fixed  for  the  purposes  of 
trade,  as  coppers,  vats,  &c.  (6). 


(o)  9  &  10  Vict.  G.  95,  t.  106. 

(p)  Cole  T,  Dtmei,  1  Lord 
Raym.  724. 

(9)  9  &  10  l^t.  c.  95, 1.  96. 

(r)  lb.  f.  97. 

<«)  Wood  V.  Wood,  4  Q.  B. 
397. 

(/)  Hmriiom  v.  Pmnimr,  6 
Q.  B.  387. 

(«)  Per  Parke  B,,  Sunbolf  v. 
AVord,  3  M.  &  W.  254. 

(e)  Com.  Dig.  "  Ezecation," 
C.3. 


(»)  Per  Boiler,  Parr  v.  New^ 
man,  4  T.  R.  638. 

(*)  MeieaffY.  Sehoiey,  2  N.  R. 
461. 

(y)  Com.  Dig.  **  Execution." 
Blwe§  V.  Mawe,  3  Eaat,  38. 
8.  C,  2  Smith's  L.  C.  128  (4th 
edit);  leenoteii. 

(0  IFmitv./ive%,5B.&A. 
625. 

(a)  Farrant  v.  Tkompton,  5 
B.  &  A.  826. 

(b)  Pool€*t  Mfe,  1  Salk,  368. 
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Part  i.        Com  and  other  crops,  which  are  raised  by  the  industry 

of  man,  are  emblements  which  go  to  the  executor,  and  may 

Crops.        he  taken  in  execution;  but  things  which  yield  no  annuid 

profit,  or  which  are  produced  without  the  labour  of  man, 

are  not  emblements,  but  go  to  the  heir,  and  cannot  be 

•  seized  (c).    The  sale  of  the  produce  of  farms  is  regulated 

56  Geo.  3.,  by  the  56  Geo.  3,  c.  50.     Tlie  substance  of  its  provisions 

^'  *^«         are  as  follows : 

The  bailiff  may  not  sell  straw,  straw  of  crops,  chaff, 
colder,  turnips,  manure,  compost,  ashes,  or  seaweed  (d), 
nor  clover,  rye,  or  other  artificial  grasses  which  are  newly 
sown,  and  growing  under  a  crop  of  standing  com  (e) ; 
nor  can  he  sell  hay,  grasses  (natural  or  artificial),  tares, 
vetches,  roots,  or  veg^etables,  where  by  any  covenant  or 
written  agreement  made  for  the  benefit  of  the  owner  or 
landlord,  they  ought  not  to  be  taken  off  from  the  land, 
or  ought  to  be  used  thereon,  if  he  has  received  a  written 
notice  thereof  before  sale  (y). 

The  tenant  or  occupier  must  g^ive  notice  to  the  bailiff 
of  such  covenants  or  agreements,  and  of  the  name  and 
residence  of  the  owner  or  landlord,  to  whom  and  to  whose 
agent,  the  bailiff  must  g^ve  notice  that  he  has  taken  pos- 
session, and  must  postpone  the  sale  until  the  latest  day  he 
lawfully  can  appoint  (^). 

The  bailiff  may,  however,  where  no  such  covenant  or 
written  agreement  is  shown,  sell  such  crops  by  written 
agrreement,  in  such  manner  as  accords  with  the  custom  of 
the  country;  and  in  cases  inhere  a  covenant  or  written 
agreement  is  shown,  then,  according  to  such  covenant  or 
agreement ;  and  after  sale  the  purchasers  may  use  all  neces- 
sary bams,  ftc,  for  the  purpose  of  consuming  such  crops  or 
produce  as  the  bailiff  allots  to  them,  and  which  the  tenant 
or  occupier  would  have  been  entitled  to  use  (A) ;  should  the 
landlord  or  owner  be  agg^eved  by  breach  of  such  agree- 
ment, the  bailiff,  being  indemnified  by  him,  must  permit  the 
landlord  or  owner  to  use  his  name  for  the  recovery  of 
damages  (t). 

The  bailiff,  before  selling  such  crops,  must  make  inquiry 
within  the  parish  in  which  the  lands  are  situate,  as  to  the 
name  and  residence  of  the  landlord  or  owner  (k). 

The  landlord  may  not,  where  such  ag^reement  for  sale 
has  been  made,  distrain  on  com,  hay,  straw,  or  other 
produce,  which  at  the  Ume  of  such  sale  or  agreement  has 

(e)  See  jadgment  in  Bvam  v.  (p)  56  Geo.  3,  c.  60,  i.  2. 

Jtoberti,  5  B.  &  C.  829.  (A)  lb.  s.  3. 

(d)  56  Geo.  3,  c.  50,  s.  1.  (t)  lb.  s.  4. 

(«)  lb.  s.  7.  (k)  lb.  8.  5. 
(J)  lb.  g.  1. 


Whose  Goods  may  he  Seized.  121 

been  severed  from  the  soil ;  nor  on  any  turnips,  whether  Chap.  ix. 

drawn  or  growing,  nor  on  horses,  sheep,  cattle,  or  beasts, 

nor  on  waggons,  cans,  or  implements  of  husbandry,  which 
the  purchaser  employs  for  thrashing,  carry ipg,  or  consuming 
such  produce  (/). 

The  act  does  not  extend  to  straw,  turnips,  or  other  ar« 
tides  which  the  tenant  may  remove  consistently  with  some 
contract  in  writing  (w). 

The  bailiff  is  not  liable  for  any  breach  or  omission  of  the 
provisions  of  the  act,  unless  it  be  wilful  (n) ;  and  all  persons 
acting  under  it  are  indemnified  (o). 

The  assignee  of  a  bankrupt,  &c.,  may  not  take  produce, 
manure,  &c.,  in  any  other  way  Uian  the  bankrupt,  &c., 
would  have  been  entitled  to  do  (/?). 

Whose  Goods  may  be  seized.]     The  bailiff  must  at  his  Whoie 
peril  seize  only  the  goods  of  the  person  named  in  the  writ ;  gooda  may 
if  he  seize  those  of  another,  he  is  liable  to  an  action,  though  ^  "c^ed. 
the  goods  are  in  the  possession  of,  and  apparently  the  de- 
fendant's iq).     The  goods  of  a  woman  cohabiting  with  the 
defendant  cannot  be  taken,  though  she  passes  for  his  wife  (r). 
Terms  for  years  vested  in  a  husband  in  right  of  his  wife, 
and  all  her  goods,  though  bought  with  money  settled  to  her 
separate  use  (5),  may  be  seized  in  execution  against  the  hus- 
band ;  but  not  terms  or  goods,  the  legal  estate  of  which  is 
in  trustees,  though  the  husband  has  by  the  settlement  an 
equitable  interest  for  life^  and  is  in  possession  of  them  (t). 

The  goods  of  a  testator  or  intestate  cannot  be  seized  for  Goods  of 
the  personal  debt  of  the  executor  or  administrator  (u\  un-  testator, 
less  by  using  them  he  has  made  the  goods  his  own  (v),  in 
which  case  he  cannot  deny  that  they  are  his  property. 

Under  an  execution  against  the  goods  of  one  of  two  Goods  of 
partners,  the  bailiff  must  seize  the  goods  of  both,  and  sell  Partners, 
the  moiety  belonging   to   defendant  (tc;).     The  vendee  is 
tenant  in  common  with  the  other  partner  (x),  and  his  in- 
terest is  only  what  remains  after  payment  of  partnership 
debts  (jy). 

(/)  56  Geo.  3,  c.  50,  i.  5.  (/)  CadoffanY.Kameiif  Cowp. 

(m)  Ibid.  432. 

(n)  lb.  B.  9.  (m)  Farr  v.  Neusman,  4  T.  R. 

(o)  lb.  8.  10.  621. 

(p)  lb.  s.  11.  (v)  Qmk  V.  Staines,  1  B.  & 

Iq)    Jannain    r.    Hooper,    7  P.  293. 

S.  N.  R.  663;  Catieral  v.  Ken^  (w)  Johnson  w, Evans,  7 S.N. 

y(m,3Q.  B.  310.  R.  1035. 

(r)  Glaespoole  v.  Young,  9  B.  (or)  Ibid. 

&  C.  697.  (if)  Garbett  ▼.  Feale,  5  Q.  B. 

(s)  Camt  V.  J3nc«,  7  M.  &  W.  408. 
183. 
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Jlltose  Goods  may  he  Seized, 


Part  I.         By  the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  133, 
executions  against  the  goods  and  chattels  of  a  bankrupt 


Goods  of  bond  Jide  "executed  and  levied  "(z),  by  seizure  and  sale 
bankmpt  before  the  date  of  the  fiat  or  the  filing  of  the  petition  are 
valid,  notwithstanding  any  prior  act  of  bankruptcy;  pro- 
vided the  person  on  whose  account  execution  has  issued 
had  not  at  the  time  of  executing  or  levying  such  execution, 
or  at  the  time  of  making  sale  thereunder,  notice  of  any 
prior  act  of  bankruptcy.  This  does  not,  however,  protect 
executions  on  judgments  on  warrants  of  attorney  or  cog- 
novit actionem,  g^ven  by  a  bankrupt  by  way  of  fraudulent 
preference  (a). 

"  Bond  Jide  "  in  this  provision  means  on  the  part  of  the 
creditor  and  bailiff,  not  the  defendant  (b),  the  "  notice " 
may  be  to  the  execution  creditor,  or  to  one  of  several,  or  to 
the  attorney  (c),  but  not  to  the  bailiff  (d).  If  the  seizure 
and  notice  occur  on  the  same  day,  their  priority  may  still 
be  inquired  into  (e). 

The  execution  is  not  protected  where  it  is  itself  an  act  of 
bankruptcy  (/). 
Goodi  of  If  the  goods  of  the  defendant  have  become  vested  in 
iniolTcnt.  assignees  under  the  Insolvent  Act,  1  &  2  Vict  c  110,  or  the 
Protection  Acts,  5  &  6  Vict,  c  116,  and  7  &  8  Vict.  c.  96, 
the  writ  cannot  be  afterwards  executed ;  but  where  the  writ 
is  lodged  with  the  bailiff  before  the  vesting  order  is  made, 
it  is  otherwise  (^). 

The  goods  of  ambassadors  and  other  ministers  of  foreign 
states  and  their  domestics  cannot  be  seized  (A). 

Goods  which  are  in  the  custody  of  the  law,  as  those  which 
custody  of  are  seized  under  a  distress  or  previous  execution,  cannot  be 
thtUw.      seized  (t). 

lien.  The  rule  of  law  being  that  a  bailiff  may  only  seize  that 

Bailment    ^hich  he  can  sell,  goods  in  the  defendant's  possession,  and 

on  which  he  has  a  mere  lien,  cannot  be  seized  (A).     Where, 

however,  goods  are  let  to  the  defendant  for  a  term,  the 


Ambassa- 
dois. 

Goods  in 


(g)  Tlie  words  of  th«  fbnnv 
Act,  2  &  3  Vict.  c.  29,  were 
"ezecnted  or  levied."  See  Wkit- 
more  v.  Robertson,  8  M.  &  W. 
463;  Skey  v.  Carter,  11  M  & 
W.  571. 

(a)  Ibid. 

{b)  Belcher  ▼.  Magfuty,  12  M. 
&  W.  102. 

(c)  BoihweU  V.  Tlmbrett,  1 
Dowl.  N.S.  778. 

(d)  lUtmeaf  ▼.  Baitm,  10  M.  & 
W.  22.  See  1  Smith's  L.  C.  380, 
4th  edit.,  IS  to  what  is  snffident 


notioe. 

(e)  WMitmore  v.  Greeiie,  13 
M.  &  W.  104. 

(/)  HM  T.  Wailaet,  1  M.& 
W.  353. 

ig)  Woodimd  T.  JUfer,  11 
A.&E.  859.  As  tothe  effect  of 
a  disdiai^  under  the  Insolvent 
Acts,  amte,  p.  117. 

(A)  7  Ann.  c.  12,  s.  3. 

(I)  Com.  Dig.  "  Execution,'* 
c.  4. 

{k)  Legg  v.  fomt,  6  M. 
W.S6. 
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bailiff  may  seize  thenly  and  sell  the  defendant's  interest  in  Chap.  ix. 

them  (/).     Goods  of  the  defendant  pawned  or  leased  to 

another  may  be  sold,  subject  to  the  right  of  the  bailee 
or  lessee^  but  cannot  be  seized  till  the  bailment  or  term 
is  determined. 

Until  recently,  if  the  defendant  after  the  delivery  of  the 
writ  to  the  bailiff  assigned  his  goods,  even  for  a  valuable 
consideration,  except  it  were  in  market  overt,  no  property 
passed  to  the  assignee,  and  the  bailiff  might  still  seize  and 
sell  them  (m) ;  so  if  the  assignment  were  b^ore  the  delivery 
of  the  writ,  if  it  were  made  for  the  purpose  of  delaying, 
hindering,  or  defrauding  creditors  (n).  But  by  the  19  6c 
20  Vict.  c.  97,  s.  1,  it  is  provided  that  a  writ  of  execution 
against  the  goods  of  a  debtor  shall  not  prejudice  the  title 
to  such  goods  acquired  bond  fide  and  for  a  valuable  con* 
sideration  before  their  actual  seizure  or  attachment  by  virtue 
of  the  writ,  provided  such  person  had  not,  at  the  time  when 
he  acquired  such  title,  notice  that  such  writ,  or  any  other 
writ  by  virtue  of  which  the  goods  of  such  owner  might  be 
seized  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff. 

Where  there  are  no  Goods  to  take,] — If  the  amount  for  where 
which  the  judgment  of  the  court  exceeds  202.,  and  the  thereare  no 
defendant  has  no  goods  or  chattels  which  can  be  conveni-  good^  ^ 
ently  taken  to  satisfy  the  judgment,  application  may  be      ^* 
made  to  a  judge  of  a  superior  court  for  a  writ  of  certiorari 
to  remove  it  into  one  of  the  superior  courts,  who  if  satisfied 
thereof  may  order  the  writ  to  issue,  and  when  it  is  removed 
it  is  to  have  the  same  force  and  effect,  and  proceedings  may 
be  had  thereon  as  in  the  case  of  a  judgment  of  a  superior 
court,  but  no  action  may  be  brought  upon  such  judg- 
ment (o). 

Payment  of  Taxes  and  Rent,  and  Priority  of  lAxad-  Payment  of 
lordJ\ — The  Queen's  taxes,  due  at  the  time  of  seizure,  to  taxes, 
the  extent  of  one  year's  arrears,  must  be  paid  by  the  bailiff 
to  the  collector  before  sale  or  removal  (j9). 

The  statute  8  Anne,  c  14,  s.  1,  which  forbids  the  re-  Rent, 
moval  of  goods  seized  in  execution,  till  the  landlord  has 
been  paid  a  year's  rent,  does  not  apply  to  executions  under 
process  of  the  county  court ;  but  the  landlord  of  a  tenement 

(0  X«ffa  T.  ftMinff,  6  M.  &  W.  TWyne't  c«t«,  3  Rep.  80;  1 
3<i.  Smith's  L.  C.  1,  4th  edit.;  see 

(m)  Samutl  v.  Ihike^  3  M.  &      notes. 
W.  622.  (o)  19  &  20  Vict.  c.  108,  s.  49. 

(»)  13  Eliz.  c.  5 ;  29  Eliz.  c.  5,  (p)  43  Geo.  3,c99,s.37. 
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Part.  i.  in  which  goods  are  taken  in  execution  may  claim  the  rent 
at  any  time  within  five  clear  days  from  the  date  of  the 
PrioritY  of  *^^^"&»  ^^  before  the  removal  of  the  goods,  by  delivering 
landlord.  ^  ^be  bailiff  or  officer  making  the  levy  a  writing  signed  by 
himself  or  his  agent,  stating  the  amount  of  rent  claimed  to 
be  in  arrear,  and  the  time  for  and  in  respect  of  which  it  is 
due.  If  such  claim  is  made,  the  bailiff  in  addition  to  the  levy 
must  distrain  for  the  rent  claimed  and  the  costs  of  distress, 
but  may  not  till  five  days  next  after  the  distress  sell  any 
part  of  the  goods  taken  unless  they  are  of  a  perishable 
nature,  or  upon  the  request  in  writing  of  the  party  whose 
goods  have  been  taken.  The  bailiff  must  afterwards  sell 
such  of  the  goods  under  the  execution  and  distress  as  will 
satisfy,  first,  the  costs  of  and  incident  to  the  sale,  next  the 
claim  of  such  landlord,  not  exceeding  the  rent  of  four  weeks 
where  the  tenement  is  let  by  the  week,  the  rent  of  two 
terms  of  payment  where  the  tenement  is  let  for  any  other 
term  less  than  a  year,  and  the  rent  of  one  year  in  any  other 
case,  and  lastly  the  amount  for  which  the  warrant  issued. 
If  any  replevin  is  made  of  the  goods  so  taken,  the  bailiff 
must,  notwithstanding,  sell  such  portion  thereof  as  will 
satisfy  the  costs  of  and  incident  to  the  sale  under  the  exe- 
cution, and  the  amount  for  which  the  warrant  issued;  and 
in  either  event  the  overplus  of  the  sale,  if  any,  and  the 
residue  of  the  goods,  must  be  returned  to  the  defendant; 
and  the  poundage  of  the  high  bailiff  and  broker  for  keeping 
possession,  appraisement,  and  sale  under  the  distress,  will 
be  the  same  as  would  have  been  payable  if  the  distress  had 
been  an  execution  of  the  county  court,  and  no  other  fees  may 
be  demanded  or  taken  in  respect  of  it  (^). 

Sale.  Sale.'] — Until  the  sale,  the  goods  must  be  deposited  by 

the  bailiff  in  some  fit  place,  or  they  may  remain  in  the  cus- 
tody of  a  fit  person  approved  by  the  high  bailiff,  and  put  in 
possession  by  the  bailiff,  for  keeping  possession  of  which  he 
is  entitled  to  charge  sixpence  in  the  pound  for  each  day,  cal- 
culated on  the  value  of  the  goods  seized  (r) ;  but  if  the 
execution  is  paid  out  at  the  time  of  the  levy,  or  within  half 
an  hour  thereof,  no  possession  fee  is  chargeable  (s) .  The 
sale  must  not  be,  until  after  the  end  of  five  days  at  least  next 
following  the  day  in  which  the  goods  have  been  taken,  un- 
less they  are  of  a  perishable  nature,  or  on  the  request  in 
writing  of  the  party  whose  goods  are  taken.  The  goods,  or 
effects,  must  be  sold  or  valued  by  sworn  brokers  and  ap- 

(q)  19  &  20  Vict  c.  108,  s.  75.  (r)  See  high  bailiTs  feet,  anie, 

Somewhat  similar  provisions  were  p.  31 . 
contained  in  9  &  10  Vict.  c.  95,  (#)  Rule  106. 

1.  107,  now  repealed. 
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praisers  appointed  by  the  high  bailiff,  who  are  entitled  out  Chap.  iz. 
of  the  produce  to  sixpence  in  the  pound  on  the  value  of 
the  goods  for  appraisement,  whether  there  be  one  broker 
or  more,  over  and  above  stamp  duty,  and  one  shilling  in 
the  pound  on  the  net  produce  of  the  sale  for  advertise- 
ments, catalogues,  sale,  commission,  and  delivery  of 
goods  (0*  The  bailiff  must  not  sell  more  than  is  neces- 
sary to  satisfy  the  execution;  if  he  does  he  is  liable  in 
trover  (u) ;  nor  when  he  has  sold  sufficient,  may  he  sell 
more  on  the  supposition  that  by  some  event  for  which  he 
is  not  answerable  the  amount  levied  may  become  insuffi- 
cient (ar). 

Return  of  Warranty  and  Payment  of  Money   levied.]  Return  of 
— The  mode  in  which  the  high  bailiff  must  make  a  return  warrant, 
of  what  he  has  done  under  writs  of  execution  and  pay  over  *""  P"^" 
to  the  registrar  monies  he  has  received  thereunder  will  be  mo„ey 
found  among  the  duties  of  the  high  bailiff,  ante^  p.  23.    It  levied, 
should  be  noticed  here,  however,  that  the  statement  made 
by  the  bailiff  to  the  registrar,  of  what  has  been  done  under 
the  writ,  has  not  the  same  effect  as  the  return  of  a  writ 
which   issued  from  a  superior  court     In  the  latter  case 
when  once  the  writ  is  returned  by  the  sheriff  it  is  exhausted, 
and  no  further  levy  can  be  made  under  it ;  but  in  the  case 
of  the  coimty  court  writ  it  still  remains  in  the  hands  of  the 
bailiff,  and  if  a  portion  only  of  the  amount,  for  which  the 
writ  is  issued,  is  realized  by  the  first  levy  he  may  at  any 
time    before   the    expiration   of  the  writ,  namely,  twelve 
months,  make  further  levies  under  the  same  writ  until  the 
judgment  is  satisfied  (y). 

Execution  out  of  Jurisdiction*'] — Execution  of  an   in-  Execation 
ferior  court  could  not  by  common  law  be  executed  out  of  o?*  9^ i"*^ 
the  jurisdiction  {z) ;  but  by  a  special  provision  in  the  act  "°***^'** 
9  &  10  Vict,    c  95,  where   a  warrant  of  execution  has 
issued  against  the  goods  and  chattels  of  any  party,  and  his 
goods  and  chattels  are  out  of  the  jurisdiction  of  the  court, 
the  warrant  of  execution  may  be  sent  to  the  registrar  of  any 
other  court  within  the  jurisdiction  of  which  the  goods  and 
chattels  may   then  be  or  believed  to  be,  with  a  warrant 
annexed,  under  the  hand  of  the  high  bailiff  and  seal  of  the 

(0  9  &  10  Vict.  c.  95,  a.  106.  (u)  Stead    v.     Gaseoiffne,    1 

By  8.  10  of  12  &  13  Vict.  c.  101,  Taunt  527. 

a  bailiff  may  be  appointed   by  (^)  AldredJ.Corui4ibh,^Qi.'B. 

the  jadge  to  act  aa  broker  or  ap-  370. 

praiter.    By  Rule  307,  the  ap-  (y)  See  rule  113,  and  Jordan 

praiteroent  ia  not  to  be  made  till  v.  BinckeSt  13  Q.  B.  757. 

the  5th  day  of  holding  poasesaion.  (z)  Com.  Dig.  "  Execution." 
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Interpleader. 


Part  i.    court  from   which  the    original  warrant  issued,  requiring 
"  execution  of  the  same ;  and  the  registrar  of  the  court  to  which 

it  is  sent,  must  seal  or  stamp  it  with  the  seal  of  his  court, 
and  issue  it  to  the  high  hailiff  of  his  court,  and  thereupon 
the  high  hailiff  is  to  act  in  all  respects  as  if  the  original 
warrant  of  execution  had  heen  directed  to  him  hy  his  own 
court  (a).  The  mode  in  which  the  hailiff  of  the  foreign 
court  must  return  the  writ  of  execution  to  the  registrar  of 
the  home  court  when  it  cannot  be  executed,  will  be  found 
arUej  p.  24. 


Transmift- 
sion  of 
money 
levied. 


Inter- 
pleader. 


Transmission  of  Money  levied,'] — In  all  cases  of  execu- 
tions issued  into  a  fot'eign  district,  where  money  has  been 
received  by  the  bailiff  of  the  foreign  court,  he  must  within 
twenty-four  hours  from  the  receiving  of  it  pay  it  over  to 
the  registrar  of  the  foreign  court,  and  make  a  return  in 
writing  of  the  amount  received ;  and  in  the  case  of  a  levy 
having  been  made,  the  bailiff  must  state  in  the  return  the 
gross  amount  produced  by  such  levy,  the  particulars  of  the 
appraiser's  and  broker's  charges,  and  the  fees  allowed  for 
keeping  possession,  and  pay  over  to  the  registrar  of  the 
fereign  court  the  amount  levied,  less  such  charges  and  fees ; 
and  the  registrar  of  the  foreign  court  must  certify  therein  the 
amount  paid  into  court,  and  the  correctness  of  the  said 
charges,  and  pay  over  such  amount  to  the  treasurer  of  his 
court,  at  the  time  of  making  his  quarterly  return  of  fees, 
or  at  such  time  as  the  treasurer  requires  ;  and  the  high 
bailiff  must  thereupon  transmit  such  return  to  the  high 
bailiff  of  the  home  court  as  directed  by  the  104th  section 
of  the  9  &  10  Vict.  c.  95,  and  such  latter  bailiff  must 
within  twenty-four  hours  from  the  receipt  of  such  return, 
deliver  the  same  to  the  registrar  of  his  court,  who  must 
thereupon  pay  out  of  any  money  in  his  hands  to  the  plaintiff 
in  the  cause,  the  amount  certified  in  such  return  to  have 
been  received  by  the  registrar  of  the  foreign  court,  as  the 
proceeds  of  the  execution,  and  enter  in  a  book  the  amount 
so  certified,  and  file  the  return,  and  the  amount  so  paid  is 
allowed  him  by  the  treasurer  of  his  court  (h.) 

Interpleader^ — If  any  claitia  is  made  to  or  in  respect  of 
goods  and  chattels  taken  in  execution,  or  in  respect  of  their 
value  or  proceeds,  by  a  landlord  for  rent,  or  any  person 
other  than  the  party  against  whom  process  issued,  the 
registrar,  upon  application  of  the  officer  charged  with  the 
execution,  may,  before  or  after  any  action  brought  against 
the  officer,  issue  a  summons  calling  before  the  court  the 


(a)  9  &  10  Vict  c.  95,  s.  104.  (6)  Role  127. 
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party  issuiog  the  process  and  the  party  making  the  claim*  Crap.  iz. 

The  issuing  of  this  summoDS  operates  as  a  stay  of  *pro- — 

oeedings  in  any    action  which  has  been  brought  respecting  g^.  ^f  ae- 
such  claim  in  any  court  superior  or  inferior ;  and  the  court  tioninsape- 
in  which  the  action  is  brought  or  any  judge  thereof,  onnorcoart. 
proof  of  the  issuing  of  the  summons,  and  that  the  goods 
and  chattels  were  taken  in  execution,  may  order  the  party 
bringring  such  action  to  pay  the  costs  of  all  proceedings 
after  the  issuing  of  the  summons.     The  judge  of  the  county 
court  is  to  adjudicate  upon  the  claim,  and  make  such  order 
between  the  parties,  and  as  to  the  costs,  as  to  him  seems 
fit  ((?). 

The  judge  may  adjudicate,  not  only  upon  the  claim  to 
the  g^oods,  but  also  upon  trespasses  to  a  house  committed 
in  executing  the  process,  as  being  a  claim  **  in  respect  of 
goods  taken  in  execution  **  (<f).  In  a  case  where  an  inter- 
pleader summons  had  issued,  and  the  judge  of  the  county 
court  had  adjudicated  against  the  party  claiming  the  goods, 
and  a  judge  of  the  court  of  Queen's  Bench  made  an  order 
staying  an  action  of  trespass  brought  in  that  court  by  the 
claimant  against  the  high  bailiff  of  the  county  court,  for 
breaking  and  entering  has  house,  it  being  shown  that  the 
action  was  brought  for  the  trespasses  committed  under  the 
process  of  the  county  court  in  seizing  the  goods,  with  respect 
to  which  the  adjudication  had  been  made,  it  was  held  that 
the  order  for  sta3ring  the  action  was  authorised  by  the 
statute  and  rightly  made  by  the  judge  of  the  superior  court, 
the  action  for  entering  the  house  being  ^  in  respect  of"  a 
claim  to  the  goods  (e) ;  where,  however,  the  adjudication 
on  the  interpleader  summons  was  in  favour  of  the  claimant, 
and  a  similar  action  was  brought,  it  was  held  that  the 
plaintiff  might  prosecute  his  suit,  in  order  to  recover  the 
special  damage  arising  from  the  wrongful  entry  for  the 
purpose  of  seizing  his  goods  as  the  goods  of  the  execution 
debtor  (/). 

Deposit  by   Claimant.^  "-"*  Where  any  claim  is  made  Deposit  by 
under  9  &  10  Vict.  c.  95,  sect  118,  to  or  m  respect  of  claimant, 
goods  taken  in  execution,  the  claimant  may  deposit  with  the 
bailiff  either  the  amount  of  the  value  of  Uie  goods  claimed 
(such  value  to  be  fixed  by  appraisement  in  case  of  dispute,) 

(e)  9  &  10  Vict.  e.  95,  b.  118.  (/)  Caterr.  Ckignell,  15  Q.B.. 

id)  TinJkUr  ▼.  Hiider,  4  Exr.  217.    S.  C,  19  L.  J.,  Q.  B.,  520; 

187.     S.  C,  13  Jar.  684 ;  18  L.  14  Jur.  698.    See  also  Mercer  ▼. 

J. ,  Ezr.,  429.  Slanbury,  2  H.  &  N.,  155.  S.  C, 

(e)  Jesiop  ▼.  Crawley ^  15  Q.  25  L.  J.,  Exr.,  316.    Fbeier  v. 

B.  212.     S.  C,  19  L.  J.,  a  B.,  PHtchard,  2  H.  &  N.,  151.  S.C, 

319.  26  L.  J.,  Exr.,  215. 
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Part  i.  to  be  by  the  baili£f  paid  into  court,  to  abide  the  decision  of 
the  judge  upon  the  claim,  or  the  sum  which  the  bailiff  is 
allowed  to  charge  as  costs  for  keeping  possession  of  the 
goods  until  the  decision  can  be  obtained,  and  in  default  of 
the  claimant  so  doing,  the  bailiff  is  to  sell  the  goods  as  if  no 
claim  had  beeu  made,  and  pay  into  court  the  proceeds  to 
abide  the  decision  (^). 

Sum-  Summonses,']  —  Upon   the    application    of   the    officer 

monses.  charged  with  the  execution,  the  registrar  issues  summonses, 
without  fee,  calling  before  the  court  the  party  who  issued 
the  process  under  which  the  goods  were  seized,  and  also  the 
claimant  (h).  They  are  issued  from,  and  the  execution 
creditor  and  claimant  are  to  be  summoned  to  the  court  of 
the  district  in  which  the  levy  was  made  (t).  They  must 
be  served  in  the  same  manner  as  a  summons  to  appear  to  a 
plaint  (A).  The  claimant  is  deemed  to  be  the  plaintiff,  and 
the  execution  creditor  the  defendant  (/}. 

Particu-  Particulars,'] — ^The  claimant,  five  clear  days  before  the 

l^*^'  day  on  which  the  summonses  are  returnable,  must  deliver 

to  the  officer  charged  with  the  execution,  or  leave  at  the 
office  of  the  registrar  of  the  court,  a  particular  of  any  goods 
or  chattels  alleged  to  be  the  property  of  the  claimant,  and 
the  grounds  of  his  claim,  or,  in  case  of  a  claim  for  rent,  of 
the  amount  thereof,  and  for  what  period  and  in  respect  of 
what  premises  it  is  claimed  to  be  due,  and  the  name,  de- 
scription and  address  of  the  claimant  must  also  be  fully  set 
forth  in  the  particular ;  and  any  money  paid  into  court 
under  the  execution  will  be  retained  by  the  registrar  until 
the  claim  is  adjudicated  on.  By  consent,  however,  an 
interpleader  claim  may  be  tried,  although  this  rule  has  not 
been  complied  with  (m).  The  original  rule  of  practice 
framed  in  1847  (Rule  39)  upon  this  claim,  was  in  the  same 
words ;  and  upon  that  it  was  decided  that  the  particulars 
ought  to  state  how  and  by  what  right  the  claimant  asserts 
his  title ;  and  accordingly  that,  where  such  a  notice  stated 
only  that  the  goods  were  the  property  of  the  claimant,  but 
omitted  to  state  any  grounds  of  claim,  it  was  insufficient,  and 
that  the  judge  properly  refused  to  adjudicate  on  it  (?/). 
Where,  however,  the  particulars  of  the  grounds  of  claim 
stated  that  the  goods  were  assigned  to  the  claimant  by  an 

(g)  19  Ik  20  Vict,  c  108.  t.  72.  (/)  Ibid. 

(A)  Rale  131.     See  forms  of  (m)  Ibid, 

tammonies,  App.,  and  table  of  (»)  JL  r.   Chiltony  15  Q.  B. 

leei,  ante,  p.  30.  220 ;    R»  parte  Tanner    in  re 

(0  Rule  132.  Cn/Zum  v.  Rmm,  19  L.  J.,  Q.  B^ 

(it)  Role  130.  318. 


Hearing  and  Judgment.  1 20 

indenture  (giving  the  date  and  the  parties),  it  was  held  that  Crap.ix. 

it  sufficiently  set  forth  the  grounds  of  the  claim  within  this 

rule  (o) ;  nor  is  it  necessary  that  the  claim  should  specify 
the  goods  or  set  them  forth  in  a  schedule  {p), 

That  portion  of  the  rule  which  requires  that  the  name, 
description,  and  address  of  the  claimant  must  be  set  forth  in 
the  particulars  is  satisfied,  although  it  be  slightly  inaccu- 
rate, if  nobody  could  have  been  misled  by  it  Thus  where 
a  claimant  described  himself  as  of  *'  Elizabeth-street,  Isling- 
ton," whereas  he  in  fact  lived  in  "  Elizabeth- terrace,"  the 
particular  was  held  sufficient  (^),  and  in  all  cases  the  judge 
is  bound  to  adjudicate  at  some  time  upon  a  claim,  although 
the  particular  delivered  by  the  claimant  is  insufficient,  or 
has  not  been  delivered  in  time.  In  such  a  case  the  judge 
should  either  amend  the  particular  or  order  a  new  summons 
to  issue,  so  that  he  may  decide  the  case  on  the  merits  (r). 

Where  a  judge  of  a  county  court,  upon  an  interpleader 
summons,  erroneously  decided  against  a  claimant,  on  the 
ground  that  the  notice  of  claim  was  insufficient,  the  court  of 
Queen's  Bench  issued  a  mandamus  to  him  to  adjudicate  upon 
the  claim  («). 

So  also  anv  of  the  said  courts  will  in  such  a  case  issue  a 
writ  of  prohibition  to  prohibit  him  from  issuing  execution, 
or  otherwise  proceeding  in  the  original  plaint  until  the 
interpleader  suit  has  been  determined  (t). 

Hearing  and  Judgment  J\ — The  hearing  in  cases  of  in-  Hearing 
terpleader,   is  the   same  as   in  ordinary  actions  («),  the  *»<!  i^^'i' 
claimant  being  considered  as  plaintiff,  and  the   execution  °^^'^^* 
creditor  as  defendant  (v) ;  at  the  instance  of  either  party, 
a  jury  may  be  summoned  as  in  other  cases  (w).     If  there  is 
no  jury,  the  judge  may  adjudicate  upon  the  claim,  and  make 
such  order  between  the  parties^  and  as  to  the  costs,  as  to 
him  seems  fit  (x).     Where  the  claim  is  decided  against  the  Costs  of 
claimant,  the  costs  of  the  bailiff  may  be  retained  by  him  out  bailiff. 
of  the  amount  levied,  if  the  judge  so  order,  but  the  right  of 
the  execution  creditor  against  the  claimant  for  the  sum  so 
retained  is  not  prejudiced  thereby  (y).     If,  however,  the 

(o)  lUg,  ▼.  Riehttrd$,  2  L.  M.  351.     Now  in  inch  a  case  instead 

&P.  263.     S.  C.,20L.  J.,Q.B.,  of  a  mandamnt,  a  rule  or  order 

351.  would  issue  under  19  and  20  Vict. 

{p)  Htilopv.MeG€orge,lSlu  c.  108,  a.  43.    See  Chap.  XXII. 

T.  109.  {t)^  parte  McFee,9ExT,26i, 

(g)  Bs  parte  MeFee,  9  Ezr.  (ti)  Ante,  p.  101. 

261.     S.  C,  23  L.  J.,  £xr.,  57.  (v)  Rule  130. 

(r)  Beewiek  ▼.  Boffey,  9  Ezr.  (w)  Rule  79. 

315.  (x)  9  &  10  Vict.  c.  95,  s.  118. 

(«)  Reg.  ▼.  RichardSf  2  L.  M.  See  forms  of  order,  Apu. 

&  P.  263.    S.  C,  20  L.  J.,  Q.  B.,  (y)  Rule  133. 
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Part  i.    bailiff  fails  to  retain  his  costs,  he  cannot,  after  paying  the 
proceeds  over,  maintain  ah  action  for  them  against  the  exe- 
cution creditor  (z).     The  court  in  this  case  appear  to  have 
doubted  the  right  of  the  bailiff  even  to  retain  his  costs  as 
against  the  execution  creditor. 

Appeal.  AppeaL] — Either  of  the  parties  may  appeal  from  the 

decision  if  the  money  or  goodis  or  chattels  claimed,  or  the 
proceeds  thereof,  exceeds  20  L  (a). 

If  the  value  of  the  goods  seized  exceeds  20^.,  an  appeal 
lies,  although  the  claim  in  the  orig^al  plaint  is  below 
20/.  (b.) 

(z)  Bhor  ▼.  Hutton,  24  L.  J.,  Bewick  ▼.  Bqfey,  9  Exr.  315. 
C.  Bm  26.  (6)  VtUianee  ▼.  Naiih,  2  H.  & 

(a)  19  &  20  Vict  c.  108,  g.  68.  N.,  712.    S.  C,  27  L.  J.  &  R., 

Before  this  Act  there  was  no  ap-  142. 
peal  in  caies  of  interpleader.    See 
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JUDGMENT-SUMMONS,   AND    PROCEEDINGS   THEREON. 
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When. 

Return   of   Warrant   and 

Payment      of      Money 

Jjevted, 
Fees  on  Eseeution, 

.  Execution  out  of  JurisdUy 
tion. 

Transmission  of  Fees  and 
Money  Levied, 

Imprisonment   no  Satis- 
faction, 136. 

Discharge  on  Payment, 
137. 

Discharge  under  Insol- 
YEKT  Act,  137. 


Summons^  when  and  how  Issued,'] — A  plaintiff  who  has  SammoDs, 
obtained  an  unsatisfied  judgment  or  order  for  payment  of  a  J^**«?  *o<* 
debt,  damages,  or  costs,  may  obtain  a  summons  from  any        "wed. 
court  within  the  limits  of  which  the  other  party  then  dwells 
or  carries  on  his  business,  or  by  leave  of  the  judge  from  the 
court  in  which  judgment  was  obtained  (a),  requiring  him 
to  appear  to  answer  such  things  as  are  named  in  the  sum- 
mons (h).    The  summons  may  issue  without  leave  of  the  * 
court  if  the  party  dwells  or  carries  on  business  within  its 
limits  (c) ;  and  must  be  in  the  form  given  by  the  act  19  & 
20  Vict.  c.  108,  or  to  its  effect  (d). 

The  amount  claimed  by  the  summons  may  exceed  50/. 
if  the  excess  consists  of  costs  which  have  been  incurred  by 
previous  proceedings  in  the  action  (e). 

If  the  summons  is  to  issue  in  any  other  court  than  the 
one  in  which  judgpoaent  was  obtained,  the  execution  creditor 


{a)  19  &  20  Vict  e.  108,  g.  48. 
Before  this  act  the  nimiiiong 
could  inae  only  from  the  court 
in  which  the  defendant  dwelt. 
See  Houlden  ▼.  Smithy  19  L.  J., 
Q.  B.,  170. 

(b)  9  &  10  Vict.  c.  95,  s.  98. 
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See  form  of  summons  54,  App. 

(e)  Rule  117. 

(d)  19  &  20  Vict.  c.  108,  B.  61. 

(«)  Byrne  ▼.  Knipe,  5  D.  &  L. 
659.  S.  C,  18  L.  J.,  Q.  B.,  33 ; 
12  Jur.  1075. 
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Part  i.  must  procure  from  such  court  a  certificate  of  the  judgment, 
as  before  the  summons  will  be  allowed  to  issue  in  another 
court  the  certificate  must  be  produced. 

Where  a  certified  copy  of  a  judgment  is  obtained,  the 
registrar  must  make  a  memorandum  of  having  given  such 
certificate,  and  no  execution  against  the  goods  or  judgment- 
summons  may  issue  upon  such  judgment  from  the  court  in 
which  the  judgment  was  obtained,  until  it  is  shewn  to  the 
court  or  registrar  that  no  order  has  been  made  against  the 
execution  debtor  in  any  other  court  (y*). 

When  and        When  and  how  Served,'] — The  summons  must  be  forth- 
how  served,  ^j^.^^  igg^^^  \^^  ^^^^  registrar  to  the  bailiff,   and  must  be 

served  personally  not  less  than  five  clear  days  before  the 
day  on  which  the  party  is  required  to  appear  to  it,  unless  at 
the  hearing  the  judge  is  satisfied,  on  the  evidence  on  oath 
before  him,  that  such  party  was  about  to  remove  from  his 
dwelling  or  place  of  business,  or  was  keeping  out  of  the  way 
to  avoid  service,  in  either  of  which  cases  service  upon  the 
party  at  any  time  before  the  time  appointed  for  the  appear- 
ance of  such  party  is  sufficient  {g). 

When  issued,  the  bailiff  is  to  return  into  court  any 
warrant  against  the  goods  of  the  party  which  may  have 
been  issued  (A). 

Hearing  Hearing  and  Order,'] — If  the  person  summoned  appears 

aud  order.  Jn  pursuance  of  the  summons,  he  may  be  examined  upon 
oath  touching  his  estate  and  effects,  and  the  manner  or 
circumstances  under  which  he  contracted  the  debt,  or  in- 
curred the  damages  or  liability  for  which  judgment  was 
obtained  against  him,  and  as  to  the  means  and  expectation 
he  then  had,  and  as  to  the  property  and  means  he  still  has 
of  discharging  the  debt,  damages,  or  liability,  and  as  to  the 
disposal  he  may  have  made  of  any  property  (i).  The  person 
obtaining  the  bummons  and  all  other  witnesses  the  judge 
thinks  requisite,  may  be  examined  on  oath,  touching  such 
inquiries  {k). 

The  costs  of  the  summons  and  proceedings  are  costs  in 
the  cause  (/). 

If  the  party  summoned  does  not  attend  or  allege  a  suffi- 
cient excuse  for  not  attending,  or  if  attendmg  he  refuses  to 
be  sworn  or  to  disclose  the  requisite  matters,  — or  if  he  does 
not  make  answer  touching  the  same  to  the  satisfaction  of 
the  judge, — or  if  it  appears  to  the  judge,  either  by  the 

(/)  Rale  120.  (0  9  &  10  Vict.  c.  95,  s.  98. 

i9)  Rule  117.  {k)  Ibid. 

(k)  RttU  118.  (/)  Ibid. 
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examination  of  the  party  or  by  any  other  evidence  that  such  Chap.  x. 

party,  if  a  defendant,  in  incurring  the  debt  or  liability  which 

is  the  subject  of  the  action  in  which  judgment  has  been 

obtained,  has  obtained  credit  from  the  plaintiff  under  false 

pretences, — or  by  means  of  fraud  or  breach  of  trust, — or 

has  wilfully  contracted  such  debt  or  liability,  without  having 

had  at  the  same  time  a  reasonable  expectation  of  being  able 

to  pay  or  discharge  the  same,— or  has  made  or  caused  to  be 

made  any  gift,  delivery  or  transfer  of  any  property, — or  has 

charged,  removed,  or  concealed  the  same,  with  intent  to 

defraud  his  creditors,  or  any  of  them, — or  if  it  appears  to 

the  satisfaction  of  the  judge  that  the  party  so  summoned 

has  then,  or  has  had  since  the  judgment  was  obtained  against 

him,  sufficient  means  and  ability  to  pay  the  debt,  or  damages, 

or  costs  so  recovered  against  him,  either  altogether,  or  by 

any  instalment  or  instalments  which  the  court  in  which  the 

judgment  was  obtained  may  have  ordered,  and  if  he  refuses 

of  neglects  to  pay  the  same  as  so  ordered,  or  as  may  be 

ordered  as  hereafter  mentioned,  the  judge  may,  if  he  thinks 

fit,  order  him  to  be  committed  for  any  period  not  exceeding 

forty  days  (m). 

The  power  of  a  judge  to  make  an  order  to  commit  a 
defendant  at  the  hearing  of  a  plaint  has  been  already 
noticed  (n).  Where,  however,  a  defendant  does  not  dwell 
or  carry  on  business  in  the  district  of  the  court  to  which 
he  has  been  summoned  to  appear  to  a  plaint,  he  is  not 
liable  to  be  committed  at  the  hearing  of  the  summons, 
under  sect.  101  of  9&10  Vict.  c.  95,  whether  he  appears 
to  it  or  not  (o). 

A  warrant  of  commitment  was  held  valid,  although  it 
stated  in  the  alternative  that  the  defendant  had  made  a  *'  gift, 
delivery  or  transfer  of  property  with  intent  to  defraud  his 
creditors  **  {p).  An  order  may  not  be  made  in  the  alter- 
native, to  pay  or  be  committed,  since  the  effect  of  it  is  to 
delegate  to  the  officer  of  the  court  or  the  party  putting  it  in 
force,  a  discretion  vested  by  the  statute  in  the  judge,  who 
must  decide  whether  or  not  he  will  commit  a  defendant  upon 
the  existing  facts  as  they  are  brought  before  him,  and  not 
upon  any  contingency  which  may  arise  subsequently  to  the 
making  of  the  order;  therefore,  where  a  judge  made  an  order 
requiring  a  defendant  to  pay  an  instalment  on  a  future  day, 
or  in  default  be  committed,  it  was  held  to  be  invalid  (^). 

(m)  9  &  10  Vict.  c.  95,  s.  99.  {q)  Abley  v.  Dale,  9  C.  B., 

Sec  form  55,  App.  201 ;  10  C.  B.  62.  S.  C,  1  L.  M. 

(«)  Ante^jt.  111.  &  P.  626;  20  L.  J.,  C.  P.,  33; 

(o)  Rule  121.  14  Jar.  1069.     See  also  Ex  parte 

Ip)  Ex  parte  Purdy,  19  L.  J.,  Kinning,  4  C.  B.  507;   10  Q.  B. 

C.  F  ,  222.  730 ;  and  Kirming  ▼.  Buchanan,  8 


^^^  Warrant  of  Commitment. 

Part  i.  Where  the  commitment  is  for  non-payment,  it  should  be 
made  part  of  the  order  that,  on  production  of  a  certificate 
sij^ed  by  the  registrar,  stating  that  payment  or  satisfaction 
of  the  sum,  or  of  the  instalment  thereof,  and  costs  remaining 
due  at  the  time  of  making  the  order  of  commitment,  together 
with  all  subsequent  costs,  has  been  made,  the  defendant  shall 
be  discharged  without  further  leave  of  the  judge  (r). 

Rescinding  Rescinding  or  altering  Order,']  — The  judge  before  whom 
or  altering  the  summons  is  heard  may,  whether  he  makes  an  order  for 
order.  committal  or  not,  rescind  or  alter  any  order  previously  made 

against  the  defendant  for  payment  by  instalments  or  other- 
wise, and  may  make  any  further  or  other  order,  either  for 
the  payment  of  the  whole  debt  or  damages,  with  costs  forth- 
with, or  by  instalments,  or  in  any  other  manner  which 
seems  to  him  reasonable  and  just  (f  )• 

Pa3nDent  Payment  by  Defendant^ — ^Where  an  order  is  made  for 
by  defen-  commitment  for  non-payment  of  money,  the  defendant  may, 
at  any  time  before  his  body  is  delivered  into  the  custody  of 
the  gaoler,  pay  to  the  bailiff  the  total  amount  indorsed  on 
the  warrant,  and  in  such  case  all  payments  made  under  the 
order  are  to  be  made  into,  and  execution  issue  by,  the  court 
rescinding  or  altering  the  order  (0 ;  and  on  receiving  the 
amount,  Uie  bailiff  must  discharge  him  out  of  custody^  and 
within  twenty-four  hours  after  receiving  it,  pay  it  over  to 
the  registrar  (tc). 

Warrant  of  Warrant  of  Commitment.] — When  an  order  of  commit- 
oommit-  ment  is  made,  the  registrar  issues  under  the  seal  of  the 
^^^^'  court  a  warrant  of  commitment  (v)  to  one  of  the  bailiffs,  to 
take  the  body  of  the  person  against  whom  the  order  is 
made(ic;).  The  warrant  must  bear  date  on  the  day  on 
which  the  order  for  commitment  was  made,  and  continues 
in  force  for  one  year  from  such  date,  and  no  longer ;  but 
no  order  for  commitment  need  be  drawn  up  or  served (x). 

Form  of.  Form  of  Warrant] — The  amount  of  the  judgment,  and 
all  costs  payable  by  the  defendant,  must  be  indorsed  on  the 
warrant,  and  the  amount  due  to  the  bailiff  for  execution 
must  be  stated  separately  (y). 

C.  B.  271,  which  were  amilar  de-  (r)  Rule  119. 

ciaioiis  on  the  8  &  9  Vict.  c.  127.  («)  Role  123. 

See  po9t.  Chap.  XXV.,  '<  Proceed-  (9)  19  &  20  Vict,  c  108,  i.  61 , 

ings  against  Jadgmcnt  Debtors.*'  Bee  forms  of  warrant,  App. 

(r)  Role  124.  (w)  9  &  10  Vict,  c  95,  s.  102. 

(«i  9  &  10  Vict  c.  95,  8.  100.  (x)  19  81 20  Vict,  c  108,  s.  59. 

See  form  56,  App.  (y)  Rule  122. 
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Concurrent  Warrants. — Warrants  of  commitment  against    Chap.  x. 

the  same  party  may  be  issued  concurrently  into  one  or  more 

districts ;  but  the  costs  of  more  than  one  warrant  will  not  Concuirent 
be  allowed  against  such  party  unless  by   order  of  the^'""'^* 
judge  (z). 

To  what  Prwon.]— By  the  9  &  10  Vict.  c.  95,  s.  98,  To  what 
defendants  committed  under  the  above  power  were  to  be  P*"**©^* 
committed  to  the  common  gaol  or  house  of  correction  of 
the  county,  district,  or  place  in  which  the  party  summoned 
resided,  or  to  any  prison  provided  as  the  prison  of  the 
court  (a).  By  the  later  act,  12  &  13  Vict.  c.  101,  s.  1, 
defendants  may  be  committed  to  the  common  gaol  wherein 
the  debtors  under  judgment  and  in  execution  of  the  superior 
courts,  may  be  confined  for  the  county,  &c.,  in  which  the 
party  or  defendant  is  resident,  or  to  any  other  gaol  or 
debtor's  prison  for  the  same  county,  &c.,  which  by  declara- 
tion of  the  Secretary  of  State  is  allowed,  so  long  as  such 
declaration  is  in  force ;  or  to  any  prison  provided  as  the 
prison  of  the  court,  under  sect.  49  of  9  &  10  Vict.  c.  95  (6). 

The  bailiff  to  whom  the  warrant  of  commitment  is  issued  Ezecation 
is  empowered  to  take  the  body  of  the  person  against  whom  ^* 
the  order  was  made,  and  all  constables  and  other  peace 
officers  are  to  give  their  aid  in  executing  it,  and  the  gaoler 
or  keeper  of  every  gaol,  house  of  correction,  and  prison, 
mentioned  in  the  order,  must  receive  and  keep  the  de- 
fendant therein  until  discharged  imder  the  provisions  of  the 
act,  or  otherwise  by  due  course  of  law  (c). 

Care  must  be  taken  to  execute  the  warrant  against  the 
right  person ;  if  the  plaintiff  directs  its  execution  against  a 
person  not  named  in  it,  he  is  liable  to  trespass  (<!)• 

The  warrant  must  be  executed  within  the  year  during  When. 


(z)  Rule  125. 

(a)  9  &  10  Vict  c.  95,  8.  49. 

{h)  When  this  sectioQ  was 
passed,  a  jadgment  debtor  oonld 
only  be  sammoned  to  the  court 
of  Uie  district  in  which  he  resided, 
and  no  donbt  could  arise  ss  to 
the  prison  to  which  he  oonld  be 
committed.  He  may  now,  nnder 
sect  48  of  the  19  &  20  Viet, 
e.  108,  be  sammoned,  by  leave 
of  the  jadge,  to  the  court  in  which 
the  judgment  was  obtained,  and 
It  would  appear  that  the  judge 
must  commit  him  to  the  prison 
of  the  district  in  which  he  resides. 
In  every  case,  whether  be  appears 


or  not,  as  the  prison  of  the  dis- 
trict in  which  he  resides  is  that  to 
which  the  judge  has  alone  power 
to  commit  him,  the  warrant 
should  be  sent  for  execution  to 
the  high  bailiff  of  that  district ; 
and  if  he  is  not  then  in  that 
district,  it  can  be  sent  from  there 
into  the  district  into  which  he 
has  gone,  under  the  provisions 
of  section  104  of  the  9  &  10  Vict, 
c.  95. 

(c)  9  &  10  Vict,  c  95,  s.  102. 

(d)  WkaiUy  v.  BPCofmel,  13 
O.  B.  903.  S.  C,  19  L.  J.,  Q.  B., 
162. 


1 36  Execution  oxit  of  Jurisdiction. 

Part  i.    which  it  is  in  force  (e) ;  hut  if  the  debtor  be  taken  under  it 

within  the  year,  he  maybe  detained  thereunder  for  the  term 

for  which  he  was  committed,   notwithstanding  such  term 
may  not  expire  until  after  the  expiration  of  the  year  {f). 

Return  of  Return  of  Warrant  and  Payment  of  Money  Levied."^ — 
warrant,  "j^g  return  of  the  execution,  or  what  has  been  done  under 
men? of'  *^®  warrant  of  commitment,  and  payment  of  money  levied 
money  le-  under  it,  must  be  made  by  the  high  bailiff,  in  the  same  way 
vied.  as  the  return  of  writs  of  execution  against  the  goods  of  a 

party.     See  ante^  p.  24. 

Fees  on  Fees  on  Execution.'] — The  court  fees  upon  the  execution 

execution,   mug^  be  paid  into  court  at  the  time  of  the  issue  of  the  war- 
rant of  execution  {g).    These  will  be  found,  ante^  p.  31. 

Kzecntion  Execution  out  of  Jurisdiction,"] — Where  a  warrant  of 
out  of  juris-  commitment  issues  against  a  person  who  is  out  of  the  juris- 
ic  ion.  diction,  it  may  be  sent  by  the  high  bailiff  of  the  home  court 
to  the  registrar  of  the  court  within  the  jurisdiction  of  which 
the  person  is,  in  the  same  manner  as  a  writ  of  execution 
against  goods  (A).  If  the  person  is  apprehended,  he  must 
be  forthwith  conveyed  in  custody  of  the  bailiff  or  officer 
apprehending  him  to  the  prison  of  the  court  within  the 
jurisdiction  of  which  he  was  apprehended,  and  kept  therein 
for  the  time  mentioned  in  the  warrant  of  commitment, 
unless  sooner  discharged  under  the  provisions  of  the  act ; 
and  all  constables  and  other  peace-officers  must  aid  and 
assist  within  their  respective  districts  in  the  execution  of  the 
warrant  (i). 

Transmis-        Transmission  of  Money  Levied,] — Where  the  warrant 

sion  of  fe«s  Qf  commitment  is  sent  to  be  executed  in  a  foreign  district, 

*evi^°**^^  the   money  levied  thereunder  must  be  accounted  for  and 

transmitted  in  the  same  way  as  in  the  case  of  execution 

against  the  goods  of  a  party  (j).     See  ante^  p.  125. 

Imprison-       Imprisonment  no  Satisfaction.] — Imprisonment  does  not 

ment  no      operate  as  a  satisfaction  or  extinguishment  of  the  debt  or 

satitfaction.  ^^^gg  ^f  action  for  which  judgment  was  obtained ;  nor  does 

it  protect  the  defendant  from  being  summoned  anew  and 

(e)  Ante,  p.  134.     Before  the  (ff)  19  &  20  Vict  c.  108,  s.  78. 

19  &  20  Vict.  c.  108,  the  practice  (A)  Ante,  p.  125. 

was  regulated  by  Rule   135,  of  (t)  9  &  10  Vict  c.95,  s.  104. 

1851.    See  also  Ex  parte  O'Neil,  (j)  Rule  127,  which  applies  to 

1  L.  M  &  P.  737.  execution  both  against  the  goods 

(/)  Hayee  ▼.  Keene,  21  L.  J.,  or  person. 
C.  P.,  204.  S.  C,  16  Jur.  976. 
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imprisoned  for  a  new  fraud  or  default.     Where,  therefore,  Chap.  z. 
a  judgment  debtor  has  been  once  committed  for  non-pay- 
ment,  be  may,  at  the  expiration  of  the  period  for  which  he 
was  imprisoned,  be  again  committed  if,  having  the  means 
to  pay,  he  still  refuses  to  pay ;  and  upon  these  facts  the 
decision  of  the  judge  of  the  county  court  is  conclusive  (k). 
Nor  does  it  deprive  the  plaintiff  of  his  right  to  take  out 
execution  against  the  goods    of  the  defendant,  as  if  the 
imprisonment  had  not  taken  place  (/).    Any  defendant  may,  Discharge 
however,  by  payment  or  satisfaction  of  the  debt  or  demand,  oa  pay- 
or the  instalments  payable,  together  with  the  costs  due  at  ™*"'' 
the  time  the  order  for  imprisonment  was  made,  together 
with  the  costs  of  the  order  and  all  subsequent  costs,  obtain 
his  discharge  upon  the  certificate  of  payment  or  satisfaction, 
signed  by  the  registrar,  by  leave  of  the  judge  of  the  court 
in  which  the  order  of  imprisonment  was  made  (m). 

This  power  to  obtain  a  dischai^e  by  payment  of  the  debt 
and  costs  applies  to  those  cases  in  which  a  defendant  has 
been  committed  for  non-appearance  or  for  refusing  to  be 
sworn,  as  well  as  to  cases  in  which  he  is  committed  for  non- 
payment. 

In  order  to  obtain  a  defendant's  discharge  by  payment, 
the  above  mode  of  proceeding  must  be  strictly  followed ; 
for  where  a  defendant,  having  been  committed  for  non- 
appearance, paid  the  debt  and  costs  to  the  plaintiff,  but  no 
application  was  made  to  the  court,  and  he  was  subsequently 
arrested  by  the  bailiff  of  the  court,  under  the  warrant  of 
commitment,  it  was  held  that  the  arrest  was  legal  (n). 

Discharge  under  Insolvent  Act."] — ^The  effect  of  a  discharge  Discharge 
under  the  Insolvent  Act,  1  &  2  Vict,  c  110,  will  be  found  ^n^er  In- 
post,  Part  II.  Chap.  I V^.  soWcnt Act. 

{k)  Re  Boyee,  2  E.  &  B.  521.  (m)  9  &  10  Vict.  c.  95.  s.  110. 

S.  C,  22  L.  J.,  Q.  B.,  393;  17  See  form  of  certificate,  57*  App. 

Jar.  715.  (n)  Davie$  v.  Fletcher ,  2  £.  & 

(0  9  &  10  Vict  c.  95,  8. 103.  B.  271. 
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CHAPTER  XL 


Actions  by  and  against  Executors. 


How  THEY  Sub  and  are 
Sued,  138. 

Suggestion   of  Devasta- 
vit IN  Summons,  138. 

Payment  into  Court,  138. 

NoN  -  Appearance     at 
Trial,  139. 

Judgment  against,  130: 
Where  devaetaviL 


Judgment  against,  139 : 

Where  character  denied  or 
Releaee  pleaded. 

Where  defendant  admiU  hie 
cJuiracter  and  deniea  de^ 
tnand. 

And  alleges  Adminietraiion, 

In  Cas^e  not  provided  for 
by  Bulee, 

Notice  of  Assets,  141. 


How  they        How  they  Sue  and  are  Sued.'] — Executors  and  adminis- 

sue  and  are  trators  may  sue  and  be  sued  in  like  manner  as  a  party  in 

*^^  *  his  own  right  (a).     Not   that  their  rights  of  action  are 

extended,  but  that  in  so  far  as  they  may  already  sue,  the 

manner  of  their  suing  is  the  same  as  if  they  sued  in  their 

own  right. 


Suggestion 
of  devas- 
taTit. 


Suggestion  of  Devastavit.] — Where  it  is  suspected  that 
an  executor  has  been  guilty  of  a  devastavit,  in  order  to 
avoid  the  expense  and  delay  attendant  upon  obtaining  a 
judgment  and  execution  in  the  first  instance  against  the 
goods  of  the  deceased,  and  then  should  the  bailiff  return  a 
devastavit  suing  out  a  writ  of  execution  de  bonis  propriisy 
the  plaintiff  may  charge  in  the  summons,  in  the  form  given 
in  the  schedule  to  the  rules,  that  the  defendant  has  assets 
and  has  wasted  them  (6). 

Payment         Payment  into  Court.] — Where  a  defendant  admits  his 

into  court  representative  character   and   the   plaintiff's  demand,  and 

that  he  is  chargeable  with  any  sum  in  respect  of  assets,  he 

may  pay  the  same  into  court,  subject  to  the  rules  relating 

to  payment  into  court  in  other  cases  (c). 

(a)  9  &  10  Vict  c.  95,  s.  66.  (c)  Role  168.     See  mode  of 

(b)  Rule   159.     See  note  to      payment  into  court,  ante,  p.  66. 
form  5,  App. 


Judgment  against. 
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Nan-Appearance  at   Tria/.]  — ^Where    an    executor  or  Chap. xi. 

administrator,   plaintiff   or  defendant,  does  not  appear  on 

the  day  of  hearing,  the  provisions  of  sects.  79  and  80  of  Non-ap- 
the  9  &  10  Vict.  c.  95,  and  of  sec.  10  of  the  18  &  14  P^J]^"*  ** 
Vict.  c.  61,  apply  respectively,  suhject  to  the  rules  appli- 
cable   to    executors    or    administrators    suing    or  being 
sued  (d). 

Judgment  against'] — The  ordinary  judgment  against  Judgment 
executors  and  administrators  is  to  pay  the  debt  and  costs  Bgun*t. 
to  be  levied  out  of  the  assets  of  the  testator,  if  the  defen- 
dant have  so  much ;  but  if  not,  then  the  casts  out  of  the 
defendant's  own  goods  (e).  If  a  plaintiff  executor  fails,  the 
judgment  is  the  same  as  in  ordinary  actions ;  but  the  costs 
will,  unless  the  court  shall  otherwise  order^  be  awarded 
in  favour  of  the  defendant,  and  be  levied  de  bants  pra^ 
priis  if). 

In  all  cases  where  the  defendant  is  charged  in  the  sum-  Where  de- 
mons with  wasting  assets,  if  the  court  is  of  opinion  that  the  vastafit 
defendant  has  wasted  the  assets,  the  judgment  will  be,  that 
the  debt  or  damage,  and  costs,  shall  be  levied  de  bants 
testatariSy  st,  &c.,  et  si  nan^  de  bonis  prapruSf  and  the 
non-payment  of  the  amount  of  the  demand  immediately, 
on  the  court  finding  such  demand  to  he  correct,  and  that  the 
defendant  is  chargeable  in  respect  of  assets,  is  conclusive 
evidence  of  wasting  to  the  amount  with  which  he  is  so 
chargeahle  {g). 

Where  an  executor  or  administrator  does  not  appear,  or,  Wherecha- 
appearing,  denies  his  representative  character,  or  alleges  a  racter  de- 
release  to  himself  of  the  demand,  whether  he  insists  on  any  '^^f^  ^^ 
other  ground  of  defence  or  not,  and  the  judgment  of  the  pien^e^ 
court  is  in  favour  of  the  plaintiff,  it  will  be  that  the  amount 
found  to  be  due  and  costs  shall  he  levied  de  banis  testatariSf 
Sh  &c,  etsi  nony  de  bonis  prapriis  (h). 

Where  an  executor  or  administrator  admits  his  represen-  Where  de- 
tative  character,  and  only  denies  the  demand,  if  the  plaintiff  fendant 
prove  it,  the  judgment  will  he  that  the  demand  and  costs  ^"*'\^** 


(d)  Rale  158. 

(«)  This  ia  according  to  the 
practice  of  the  superior  coorta. 
See  2  Chit  Arch.  1185  (9th  edit ) 
In  the  oonntj  court  roles  of  1847 
this  form  of  jadgment  was  ez- 
prenlf  given.  In  Uie  present  roles 
there  IB  no  direction  on  the  matter* 
except  as  to  the  costs,  which  bj 
Role  169  are  provided  for  in  the 
same  manner  as  at  common  law ; 
but  by  sect.  66  of  9  fc  10  Vict 


c.  95,  judgment  and  ezecotion  is 
to  be  *'  such  as  in  the  like  case 
woold  be  given  or  issued  in  any 
soperior  coort.'' 

(/)  Rule  157. 

(g)  Rule  160,  form  79,  App. 
See  also  Winch  v.  Winch,  22 
L.  J.,  C.  P.,  104,  where  it  was 
held  that  the  county  court  has 
jorisdiction  to  try  a  dewuiavii. 

(A)  Rule  161,  forms,  App. 


140  Judgment  againsU 

Part  i.    shall  be  levied  de  bonis  testatoris^  et  si  nony  &c.,  as  to  the 
~"T^    :      costs,  de  bonis  propriis  (t). 

demand  •  Where  the  defendant  admits  his  representative  character, 
and  aQeses  ^^^  denies  the  demand,  and  alleges  a  total  or  partial  adml- 
administra-  nistration  of  assets  and  the  plaintiff  proves  his  demand, 
tion.  and  the    defendant  proves  the  administration  alleged,  the 

judgment  will  be  to  levy  the  costs  of  proving  the  demand 
de  bonis  testatoris,  5t,  &c.,  et  si  non^  de  bonis  propriis ; 
and  as  to  the  whole  or  residue  of  his  demand,  judg- 
ment of  assets,  quando  {icciderint,  and  the  plaintiff  must 
pay  defendant's  costs  of  proving  the  administration  of 
assets  (k). 

Where  the  defendant  admits  his  representative  character, 
but  denies  the  demand,  and  alleges  a  total  or  partial  ad- 
ministration of  assets,  and  the  plaintiff  proves  his  demand, 
but  the  defendant  does  not  prove  the  administration  alleged, 
the  judgment  will  be  to  levy  the  amount  of  the  demand,  if 
such  amount  of  assets  is  shewn  to  have  come  to  the  hands 
of  the  defendant,  or  such  amount  as  is  shewn  to  have 
come  to  them,  and  costs,  de  bonis  testatoris,  si,  &ic^  et  si 
non^  as  to  the  costs,  de  bonis  propriisy  and  as  to  the 
residue  of  the  demand,  if  any,  judgment  of  assets,  quando 
acciderint  (/). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff's  demand,  but  alleges  a  total  or  partial  ad- 
ministration of  the  assets,  and  proves  the  administration 
alleged,  the  judgment  will  be  for  assets  quando  acciderint^ 
and  the  plaintiff  must  pay  the  defendant  s  costs  of  proving 
the  administration  of  assets  (m). 

Where  a  defendant  admits  his  representative  character 
and  the  plaintiff's  demand,  but  alleges  a  total  or  partial  ad- 
ministration of  the  assets,  but  does  not  prove  the  adminis- 
tration alleged,  and  has  not  established  any  other  ground  of 
defence,  the  judgment  will  be  to  levy  the  amount  of  the 
demand,  if  so  much  assets  is  shewn  to  have  come  to  the 
defendant  s  hands,  or  so  much  as  is  shewn  to  have  come  to 
his  hands,  and  costs,  de  bonis  testatoris,  siy  &c^  et  si  nony  as 
to  the  costs,  de  bonis  propriis,  and  as  to  the  residue  of  the 
demand,  if  any,  judgment  of  assets,  quando  acciderint  (n). 

In  actions  against  executors  or  administrators  for  which 
provision  is  not  specially  made  by  the  rules  of  practice  if 
the  defendant  fails  as  to  any  of  his  defences,  the  judgment 
will  be  for  the  plaintiff  as  to  his  costs  of  disproving  such 
defence,  and  such  costs  are  to  be  levied  de  bonis  testatorisy 
si,  &c,y  et  si  non,  de  bonis  propriis  (o). 

(t)  Rule  162,  form  82,  App.  (m)  Rule  165,  fonn  85,  App. 

(k)  Rule  163,  form  83,  App.  (n)  Rule  166,  form  86,  App. 

(/)  Rule  164,  form  84,  App.  (o)  Rule  169. 


Notice  of  Assets,  141 

Notice  of  Assets.] — Previous  to  the  framing  of  the  rules  Chap.  xi. 

of  practice  of  1851,  it  was  held  hy  the  Court  of  Common 

Pleas,  that  if  after  a  plea  of  plene  administravit  and  judg-  Notice  of 
ment  of  assets  guando  acaderint  the  defendant  receives  *^*^^' 
assets,  the  plaintiff  should  proceed  by  a  summons  stating  the 
judgment  guando,  and  suggesting  assets,  and  that  a  sug- 
gestion of  a  drvastavit  would  be  wrong  (p).  This  has  been 
provided  for  by  a  rule  of  practice  T^),  which  directs  that 
where  judgment  has  been  given  against  an  executor  or  ad- 
ministrator that  the  amount  be  levied  upon  assets  of  the 
deceased  guando  acciderint,  the  plaintiff  or  his  personal 
representative  may  issue  a  summons  in  the  form  in  the 
schedule  to  the  rules ;  and  if  it  appears  that  assets  have 
come  to  the  hands  of  the  executor  or  administrator  since 
the  judgment,  the  court  may  order  that  the  debt,  damages, 
and  costs  be  levied,  de  bonis  testaioris^  si,  &c.,  and  si  non^ 
as  to  the  costs,  de  bonis  propriis*  The  party  applying  may 
also  charge  in  his  notice  that  the  executor  or  administrator 
has  wasted  the  assets  of  the  testator  or  intestate,  in  the  same 
manner  as  in  an  original  summons,  and  the  provisions  re- 
lating to  that  apply  to  such  inquiry.  The  court  may,  if  it 
appears  that  the  party  charged  has  wasted  the  assets,  direct 
a  levy  to  be  made  as  to  the  debt  and  costs,  de  bonis  testU' 
torisj  si^  &c.,  tt  si  nouy  de  bonis  propriis* 

If)  Sllii  ▼.  Watt,  8  C.  B.  614.      rules,  which  is  identical  with  Rule 
S.  C,  19  L.  J.,  C.  P.,  113.  185  of  1851.    See  form  of  gnm- 

{q)  See  Role  167  of  present      mons,  87,  App. 
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CHAPTER  XII. 

APPLICATIONS  IN  THE  NATURE  OF  A  SCIRE  FACIAS  TO 

REVIVE  PROCEEDINGS. 


Death  of 
party. 


Married 
woman. 


Death  of  Party. 
Married  Woman, 


In  ActioM  on  Bonds  fnthin 

8  <^  9  WiU.  8,  c.  11. 
Jury. 


Execution  on  a  judgment  may  not  issue  by  or  against 
any  person  not  a  party  to  a  suit  without  a  plaint  and 
summons  upon  the  judgment,  the  proceedings  in  which 
must  be  the  same  as  in  ordinary  cases  (a). 

DecUh  of  Party."] — Where  a  judgment  has  been  given 
for  or  against  a  person  deceased,  his  executors  or  admi- 
nistrators may  in  the  same  manner  sue  or  be  sued  upon 
the  judgment  (b).  Where  one  or  more  of  severed  plaintiffs 
or  defendants  dies  before  judgment,  the  suit  will  not  abate, 
if  the  cause  of  action  suryive  to  or  against  parties  (c). 
Where  one  or  more  plaintiffs  or  defendants  dies  after  judg- 
ment, proceedings  thereon  may  be  taken,  at  the  instance 
of  the  survivors  or  survivor  against  the  survivors  or  sur- 
vivor, without  leave  of  the  court  {d). 

Married  Woman*] — ^Where  a  married  woman  is  sued  as 
a  feme  sole,  and  she  obtains  judgment  on  the  ground  of 
coverture,  proceedings  may  be  taken  thereon,  in  the  name 
of  the  wife,  at  the  instance  of  the  husband,  without  leave  of 
the  court  (e). 

In  Actions  on  Bonds  rvithin  8  4*  9  Will.  3,  c.  11.]— 
In  actions  for  penalties  to  secure  the  performance  of  cove- 
rSni^*  ''**°^'  ^'^  *^®  meaning  of  8  &  9  Will.  8,  c.  11,  where 
judgment  has  been  entered  for  the  amount  of  the  penalty, 
and  execution  has  issued  for  the  amount  of  damages  to 
which  the  plaintiff  is  entitled ;  in  case  of  subsequent  breaches 


In  actions 
on  bonds 
within  8  I 
9  Will.  3, 
c,  11. 


(a)  Bnle  154.  By  Schedole 
(C.)  to  19  &  20  Vict  c.  108,  no 
fees  are  payable  for  the  tnmmoDB 
or  hearing  of  it. 


(b)  Role  155. 
(e)  Rale  151. 

(d)  Role  152. 

(e)  Role  153. 


Jury. 
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the  plaintiff  may  take  proceedings  in  the  nature  of  a  scufa.  Cbap.xii. 
OD  such  judgment  in  the  formgiven  in  the  schedule  to  the 
rules,  and  must  deliver  particulars  of  such  subsequent 
breaches,  as  in  the  case  of  an  action  on  a  bond  {f) ;  upon 
which  the  practice  in  proceedings  in  the  nature  of  a  id,  fa. 
is  adopted  (^). 

Jury.l — In   all   proceedings   in   the  nature    of  a  scire  ixaj^ 
fadas^  a  jury  may  be  summoned  in  the  same  manner  and 
under  the  like  restrictions  as  are  provided  by  sects.  70,  71, 
72,  and  73  of  the  9  &  10  Vict.  c.  95  (A). 

(/)  See  tmte^  pp.  55  &  110.  {h)  Role  156.     Soe  mUe,  p. 

(jf)  Rale  36.  69, 
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When  Action  lies.'] — When  the  term  and  interest  of  the 
tenant  of  any  coq)oreal  hereditament  where  neither  the 
value  of  the  premises,  nor  the  rent  payable  in  respect  of  the 
tenancy,  shall  have  exceeded  50  L  by  year,  and  on  which  no 
fine  or  premium  has  been  paid,  has  expired,  or  been  duly 
determined  by  a  legal  notice  to  quit ;  and  the  tenant,  or  any 
person  holding  or  claiming  by,  through,  or  under  him, 
neglects  or  refuses  to  deliver  up  possession  of  the  premises, 
the  landlord  may,  at  his  option,  enter  a  plaint  for  their  re- 
covery, either  against  the  tenant  or  the  person  so  neglecting 
or  refusing  (Jb).     A  claim  for  rent  or  mesne  profits,  or  for 


{a)  The  powers  given  by  the 
statace  to  the  county  coart  on  this 
head  do  not  oust  the  jariadiction 
given  by  1  &  2  Vict,  c  74,  under 
which  act  magistrates  possess  simi- 
lar powers,  in  cases  where  the  rent 
does  not  exceed  20/. 

{b)  19  k  20  Vict  c.  108,  s.  50. 
In  sect.  122  of  the  9  &  10  Vict, 
c.  95,  now  repealed,  the  words 
used  were,  ''where  the  value  of 
the  premises  or  the  rent  payable 
did  not  exceed  the  sum  of  50/.  by 
the  jULti*'    accordingly   it   wu 


held  that  if  the  rent  did  not  ex- 
ceed 50/.  per  annum,  and  there 
was  no  fine,  the  court  had  juris- 
diction, although  the  annual  value 
of  the  premises  was  above  50/.  ;  so 
also,  although  the  rent  exceeded 
50/.,  if  the  annual  value  was  under. 
Fearon  v.  Norvall,  5  D.  fie  L.  445. 
S.  C,  18  L.  J.,  Q.  B.,  9 ;  13  Jnr. 
325.  Harrington  v.  JRamMy,  8 
Exr.  879.  S.  C,  22  L.  J.,  Exr., 
326;  2E.  &  B.  669.  S.  C,  22 
L.  J.,  Q.  B.,  460  ;  17  Jnr.  1029. 
Crowley  v.  VUty,  7  Exr.  319. 
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both,  down  to  the  day  appointed  for  the  hearing,  or  to  Chap.xiii. 

any  preceding  day  to  be  named  in  the  plaint,  may  also 

be  added,  so  that  the  aggregate  amount  does  not  exceed 
50/.  (c). 

The  above  applies  to  cases  in  which  the  tenancy  has 
expired  or  been  duly  determined;  but  a  plaint  may  be 
entered  in  cases  also  in  which  a  half  year's  rent  is  in  arrear, 
and  the  landlord  has  a  right  to  re-enter  for  the  non-payment ; 
provided  neither  the  value  of  the  premises  nor  the  rent 
exceeds  50/.  a  year.  No  formal  demand  of  re-entry  is 
necessary,  as  the  statute  declares  that  the  service  of  the 
summons  stands  in  lieu  of  a  demand  and  re-entry.  If,  how- 
ever, the  tenant,  five  clear  days  before  the  return- day  of  the 
summons,  pays  into  court  dl  the  rent  in  arrear  and  the 
costs,  the  action  ceases  (d). 

The  provisions  of  sections  50  and  52  of  the  19  &  20 
Vict.  c.  108,  do  not  overrule  the  provision  of  the  9  &  10 
Vict,  c  95,  by  which  the  court  is  prevented  from  enter- 
taining a  question  of  title.  The  judge,  however,  may  decide 
on  the  title  to  leasehold,  and  also  as  to  freehold,  on  ques- 
tions of  title  as  to  whether  the  landlord  has  a  lawful  right 
to  the  possession ;  that  is,  such  questions  as  arise  from  a 
dispute  as  to  whether  the  lease  was  determined  or  the  like, 
but  he  may  not  decide  questions  as  to  whether  the  claimant 
has  title  as  landlord  («). 

Where  a  defendant  set  up  as  a  defence  that  he  had  given 
up  possession  to  a  third  party,  who  made  a  bond  fide  claim, 
it  was  held  that  the  judge  ought  not  to  refuse  to  hear  the 
case  on  the  ground  that  title  came  in  question,  until  he 
had  ascertained  and  decided  that  the  defendant  gave  up 
possession  by  compulsion  ;  because,  if  he  gave  it  up  volun- 
tarily, he  would  be  estopped  from  setting  up  the  third  per- 
son's title  against  his  landlord's,  and  the  court  would  have 
jurisdiction  (/). 

The  landlord,  within  the  meaning  of  the  act,  is  the  person 
entitled  to  the  immediate  reversion  of  the  lands,  or  in  the 
case  of  joint  tenancy,  coparcenary,  or  tenancy  in  common, 
one  of  the  persons  entitled  to  such  reversion  (</). 

I'he  action  only  lies  where  the  relation  of  landlord  and 
tenant  exists ;  therefore  where  the  plaintiff  cliumed  as  mort- 
gagee, and  there  was  no  sufficient  evidence  that  the  defen- 
dant, who  was  tenant  of  the  mortgagor,  had  consented  to 
hold  under  the  plaintiff,  it  was  held  that  the  court  had  no 


(e)  19  &  20  Vict  c.  108,8.  51.  (f)  Emery   r.    Barnett,    27 

(d)  lb.  8.  52.  L.  J.,  C.  P.,  216. 

(0  Kirkin  t.  Kirkin,  3  B.  &  (^)  9  &  10  Vict  o.  95,  s.  142. 

B.  399. 

G 


146 


Plaintiff* 8  Evidence,  S^c. 


Part  i.    jurisdiction  {Ji),     So,  where  the   defendant   had   been  let 

into  possession  under  an  agreement  to  purchase,  one  of  the 

terms  being  that  the  rent  should  be  deducted  from  the 
purchase  money,  and  it  appeared  that  he  had  paid  a  sum 
which,  together  with  a  set-off,  equalled  the  amount  of  the 
purchase  money,  it  was  held  that  the  county  court  had  no 
jurisdiction  (t). 

Plaint  and        Plaint  and  Summong.'] — The  plaint  for  the  recovery  of 
tmnmons.    |.^g  possession  of  tenements  must  be  brought  in  the  district 

wherein  the  tenements  are  situate,  and  the  summons  must 

be  in  the  form  annexed  to  the  rules  (j). 

Servioe  of  Service  of  Summons.2 — Th^  summons  may  be  served 
summons,  jii^e  ordinary  summonses  to  appear  to  a  plaint  (A).  If,  how- 
ever, the  defendant  cannot  be  found,  or  his  place  of  dwell- 
ing is  not  known,  or  admission  to  it  cannot  be  obtained  for 
serving  the  summons,  service  may  be  effected  by  posting 
a  copy  on  some  conspicuous  part  of  the  premises  sought  to 
be  recovered  (/). 

Where  a  summons  is  served  on  or  comes  to  the  know- 
ledge of  a  sub-tenant  of  the  plaintiff*s  immediate  tenant,  such 
sub-tenant  being  an  occupier  of  the  whole  or  of  a  part  of 
the  premises  sought  to  be  recovered,  he  must  forthwith  give 
notice  thereof  to  his  immediate  landlord  under  penalty  of 
forfeiting  to  such  landlord  three  years'  rack-rent  of  the 
premises  held  by  such  sub-tenant,  to  be  recovered  by  action 
in  the  court  from  which  the  summons  issued;  and  the 
landlord,  on  the  receipt  of  such  notice,  if  not  originally  a 
defendant,  may  be  added  or  substituted  as  a  defendant  to 
defend  possession  of  the  premises  in  question  (m.) 

Hearing.  Searing,] — The  proceedings  at  the  hearing  are  the  same 
as  in  other  actions.  The  judge  decides  all  questions  both 
of  law  and  fact,  there  being  no  power  for  a  party  to  demand 
a  jury,  as  in  other  cases. 

Where  the  plaintiff  proceeds  upon  the  ground  that  the 
term  has  expired  or  been  determined,  if  the  tenant  or  occu- 
pier on  service  of  the  summons  does  not  appear  at  the  time 
and  place  appointed,  and  shew  good  cause  to  the  contrary, 
the  landlord  may  give  to  the  court  proof  of  the  neglect  or 
refusal  to  deliver  up  possession  of  the  premises,  and  of  the 


(A)  Jonet  V.  Owen,  5  D.  &  L. 
669.  S.  C,  18  L.  J.,  Q.  B.,  8  ; 
13  Jar.  261. 

(i)  Bank9  v.  Rebheek,  2  L.  M. 
&P.452.  S.C.,20L.J.,aB., 
476. 


0)  19  &  20  Vict.  c.  108, 88. 50. 
52.     Forms  91,  92,  App. 
(A)  See  ante^  p.  59. 
(/)  19  fie  20  Vict.  c.  108,  s.  54. 
(m)  lb.  8.  53. 
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yearly  value  and  rentthereof,  and  of  the  holding,  and  of  the  Chap.xhi. 

expiration  or  other  determination  of  the  tenancy,  with  the 

time  or  manner  thereof,  and  of  the  title  of  the  landlord,  if 
such  title  has  accrued  since  the  letting  of  the  premises,  and 
of  the  service  of  the  summons,  if  defendant  has  not  ap* 
peared  thereto  {n). 

Where  the  plaintiff  proceeds  upon  the  ground  that  six 
months*  rent  is  in  arrear,  the  judge,  on  proof  of  the  plaintiff's 
case  (o),  if  the  defendant  does  not  shew  good  cause  to  the 
contrary,  may  order  possession  of  the  premises  to  be  given 
by  the  defendant  to  the  plaintiff  on  or  before  such  day,  not 
being  lesn  than  four  weeks  from  the  day  of  hearing,  as  the 
judge  thinks  fit  to  name,  unless  within  that  period  all  the 
rent  in  arrear  and  the  costs  are  paid  into  court  (/i). 

Plaintiffs  Evidence  where  the  Term  has  expired  or  PUintiff's 
been  determined.'] — We  have  already  seen  that  if  the  title  cadence 
comes  in  question,  the  court  has  no  jurisdiction  {q).     If  the  Jl^^^**^ 
landlord's  title  has  accrued  previous  to  the  letting  of  the  expired  or 
premises,  the  plaintiff  need  only  prove  as  follows.     First,  been  deter- 
the  tenancy  or  holding ;  if  it  be  by  lease,  the  lease,  or  a  mined, 
counterpart,  must  be  produced,  or  an  admission  of  its  terms 
by  the  defendant  (r)  must  be  proved.    A  demise  from  year 
to  year  may  be  proved  by  the  payment  and  receipt  of  yearly  Proof  of 
rent  (i ).     Where  the  defendant  has  been  let  into  possession  holding, 
under  a  lease  void  by  the  Statute  of  Frauds,  payment  and 
receipt  of  rent  is  still  evidence  of  a  tenancy  from  year  to 
year  (/).     A  general  letting,  without  any  agreement  as  to 
the  length  of  the  term,  or  the  periods  when  rent  is  to  be 
paid,  creates  only  a  tenancy  at  will  (u) ;  which  by  the  receipt 
of  rent  is  converted  into  a  tenancy  from  year  to  year.     If, 
however,  the  rent  is  reserved  as  a  yearly  rent,  though  it  is 
received  at  shorter  periods,  it  is  a  yearly  tenancy  (v) ;  if 
determinable  at  three  months'   notice,   it   is  a  quarterly 
tenancy  («;). 

Secondly,  the  plaintiff  must  prove  the  expiration  or  other  Determt- 
determination   of  the  tenancy,  with  the  time  or  manner  i>«t>*)n- 

(«)  19  dc  20  Vict,  c  108,  s.  50.  (r)  Howard  t.  Smith,  3  S.  N. 

(o)  See  post,  p.  150.  R.  574. 

Ip)  lb.  8.  52.  (t)  Doe  ▼.  Horn,  3  M.  ft  W. 

Iq)  Ante,  p.  145.     The  jadge  333 ;  Biikop  t .  Howard,  2  fi.  & 

of  Uie  oonnty  court  hu  jnriidic-  C.  100. 

Uon«  however,  to  inquire  whether  (/)  Doe  v.  Bitt,  5  T.  B.  471. 

the  tenancy  wu  determined  hy  a  («)  Riehardnn  ▼.  Landgridge, 

legal  notice  to  quit,  and  his  deci-  4  Taunt.  128. 

don  on  that  fact  is  condosive,  and  (v)  R.  v.  Heretmoneeaux,  7  B. 

cannot  be  qaettioned  on  a  motion  &  C.  551. 

for  a  prohibition.    See  Fearon  v.  (w)  Kemp  ▼.  Derrett,  3  Camp. 

NorvaU,  5  D.  8e  L.  439.  509. 

02 


J  4  ^  Plaintiff's  Evidence^  Sfc. 

Vk  rt  I.    thereof ;  as,  if  it  be  an  estate  at  will,  the  death  of  the  lessee, 

demand  of  possession,  or  other  determination  of  the  will 

on  either  side ;  if  it  be  a  holding  for  a  time  certain,  the 
expiration  of  that  time ;  and  in  cases  of  holding  for  a  time 
certain,  a  disclaimer,  surrender,  or  forfeiture  by  the  tenant, 
or  that  the  tenancy  has  been  determined  by  a  notice  to  quit. 

If  the  holding  be  from  year  to  year,  a  mere  denial  by 
the  tenant  that  he  holds  of  his  landlord,  or  other  verbal 
repudiation,  is  sufficient  to  entitle  the  landlord  to  treat  the 
tenancy  as  determined  (z).  In  the  case,  howeyer,  of  a 
definite  term,  it  cannot  be  forfeited  by  mere  words,  and  an 
attornment  to  a  third  person,  or  some  other  act  on  the  part 
of  the  tenant  inconsistent  with  the  existence  of  the  relation- 
ship of  landlord  and  tenant,  must  be  proved  {y). 

A  surrender  may  be  proved  either  by  deed  or  by  act  of 
law,  as  where  the  tenant  has  been  party  to  some  act  which 
would  not  be  valid  if  his  lease  still  existed,  as  the  accept- 
ance of  a  new  lease  {z\  or  authorising  the  landlord  to  let  to 
another  (a). 

A  notice  to  quit  may  in  the  absence  of  any  express 
agreement  be  by  parol  (6)  or  in  writing ;  but  it  must  refer 
to  some  distinct  time.  If  the  tenancy  is  yearly,  it  must,  in 
the  absence  of  any  special  ag^reement,  have  been  given  six 
months  before  the  end  of  the  year  {c)  ;  or  where  the  rent 
is  payable  on  the  usual  feast-days,  on  one  feast-day,  to  quit 
on  the  next  but  one  ((/).  If  the  holding  be  for  less  than 
a  year,  the  notice  roust  follow  the  period,  as  a  month's 
notice  for  a  monthly,  or  a  week's  for  a  weekly,  letting.  A 
tenancy  is  taken  to  commence  from  the  time  of  the  tenant's 
entry  (e),  unless  there  is  evidence  to  rebut  the  presumption, 
as  where  a  tenant,  having  entered  at  the  middle  of  a  period, 
has  paid  rent  subsequently  according  to  such  period  (/*). 
Where  a  tenant  who  has  entered  under  a  lease  holds  over 
and  pays  rent,  notice  to  quit  must  be  eiven  in  accordance 
with  its  terms  (//).  When  a  tenant  whose  term  ends  in  the 
broken  part  of  a  year  holds  over  and  pays  rent,  the  notice 
to  quit  must  correspond  with  the  commencement  of  the 
holding  over,  without  reference  to  the  time  of  his  original 
entry.  Where  a  defendant  disclaims,  and  on  demand  of  pos- 

(jr)  Doe  V.  Biamtm,  1  M.  &  (4th  edit.) 
W.  695.  (6)  Doe  v.  Onth,  5  Esp.  196. 

(y)  Doe  y.  H>a»,  10  A.  &  E.  (c)  Right  r.DarbyA  T.  R.159. 

427.  (d)  Roe  t.  Doe,  6  Bing.  574. 

(z)  Lyon  ▼.  Reed,  13  M.  &  W.  (ej  Kemp  t.  Derreti,  3  Camp. 

285.  510. 

(a)  NickelU  t.  Athereione,  10  (/)  Doe  v.  Jokmon,  6  Esp.  10. 

Q.B.  944;  bniBee  Lyon  V.  Reed,  (g)   Doe  v.  Lmee,  11  Q.  B. 

ante,  and  2  Smitu'«  L.  C.  656  402. 


Defendants  Evidence.  1 40 

session  refuses  to  give  up  the  premises,  claiming'  the  pro-  Chap.xim. 
perty  as  his  own,  no  notice  to  quit  is  necessary  (A).  ■ — 

The  notice  may  be  g^yen  by  the  landlord  or  his  agent. 
One  of  several  joint  tenants  may  g^ve  notice  for  himself  and 
other  joint  tenants  (i) ;  and  if  an  agent  gives  notice  in  the 
name  of  several  joint  tenants,  it  will  enure  for  all,  although 
he  have  but  the  authority  of  one  {j). 

Should  the  title  of  the  landlord  have  accrued  since  the  Where  title 
letting  of  the  premises,  the  plaintiff  must  prove,  in  addition  l>^*<^"*«d 
to  the  above  facts,  the  right  by  which  he  claims  posses-  ^|q. 
sion  {h) ;  not  that  his  title  can  come  in  issue,  but  because 
otherwise  his  character  as  landlord  would  not  appear.     This 
right  may  be  evidenced  by  length  of  possession  (Z),  by  title 
by  act  of  law,  as  that  of  heir,  or  if  it  be  a  term  of  years, 
administrator,  or  by  will  or  conveyance. 

Any  misdescription  in  the  nature  of  the  claim  for  rent  or 
mesne  profit,  or  for  both,  may  be  amended  at  the  trial  (m). 

Defendanfs  Evidence.'] — If  the  tenant  bond  Jide  dis-  Defen- 
putes  his  landlord's  title,  and  it  really  comes  in  question,  dant's  evi- 
the  jurisdiction  of  the  county  court  ceases,  unless  both  par-  dencc. 
ties  agree  to  give  it  jurisdiction  (») ;  therefore  no  defence 
which  involves  that  need  here  be  noticed.  The  same  remark 
applies  also  to  any  other  evidence  which  would  exclude  the 
jurisdiction,  as  shewing  that  the  rent  is  above  50/.  a  year. 
A  tenant  may,  however,  disprove  the  fact  of  tenancy,  or 
deny  that  it  has  been  ended  ;  he  may  also  contradict  any 
facts  which  tend  to  prove  a  disclaimer,  surrender,  or  for- 
feiture, or  may  shew  that  the  forfeiture  has  been  waived ;  as 
where  the  lease  is  voidable  only  and  not  void,  by  proving 
that  the  landlord  has  received  rent,  or  has  since  otherwise 
recognised  the  tenancy  (pi).  This,  however,  is  only  evidence 
of  a  waiver,  and  the  receipt  of  rent  after  a  forfeiture  which 
accrued  due  before  it,  or  after  the  landlord  has  by  some 
unequivocal  act  elected  to  determine  the  tenancy,  will  not 
revive  it  (p). 

The  defendant  may  deny  either  the  fact  or  the  sufficiency 
of  the  notice  to  quit  {q) ;  as  that  it  was  bad  in  form,  or  was 
not  given  to  the  proper  person ;  or  he  may  shew  that  it  has 

(A)   Landseli   v.    Gower,    17  (m)  19  &  20  Vict.  c.  108,8.  51. 

Q.  B.  589.  (n)  Ante,  p.  145. 

(i)  Doe  V.  Summeneit,  1  B.  (o)  Amtby  ?.  Woodward,  6 

&  Ad.  135.  B.  &C.  519. 

(J)  DoeY.  Huffhe»,7  UMW.  {p)  Jone»Y,CaHer,lby[.8iW, 

139.  718 ;  1  Smith's  L.C.  33(4th  edit.) 

(k)  19  &  20  Vict.  c.  108,  s.  50.  (q)  Fearon  v.  Norvail,  5  D.  & 

(0  Dot  T.  Cooke,  7  Bing.  346.  L.  439. 
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Judgment  and  Possession  Warrant. 


Part  I.    been  waived  subsequently  bj  the  landlord's  accepting  rent 
after  the  expiration  of  the  notice  (r). 


Pliintiff's        Plaintiff* s  Evidence  where  Rent  is  in  Aj^rear,]  ^The 
evidence     plaintiff  must  prove  the  yearly  value  and  rent  of  Uie  pre- 
isinarrear.  ™'®®*»  that  one  half-year's  rent  was   in  arrear  before  the 
'  plaint  was  entered,  and  that  no  sufficient  distress  was  then 
to  be  found  on  the  premises  to  countervail  such  arrest.     He 
must  also  prove  his  power  to  re-enter,  and  that  the  rent  is 
still  in  arrear.     He  need  not,  however,  prove  any  demand 
or  re-entry,  as  the  statute  provides  that  the  service  of  the 
summons  shall  stand  in  lieu  of  these.    If  the  plaintiff's  title 
has  accrued  since  the  letting  of  the  premises,  he  must  prove 
it.     If  the  defendant  does  not  appear,  service  of  the  sum- 
mons must  be  proved  (i;). 


Defen- 
dant's 
evidence. 


Judgment 
and  pos- 
session 
warrant. 


Defendants  Evidence.^ — The  defendant  may  disprove 
the  fact  that  the  rent  was  in  arrear,  or  he  may  shew  that 
there  was  sufficient  distress  on  the  premises  (t). 

Judgment  and  Possession  Warrant.]  — Where  the  plain- 
tiff proceeds  by  reason  of  the  expiration  or  determination  of 
the  tenancy,  upon  proof  of  his  case,  if  the  defendant  does 
not  shew  good  cause  to  the  contrary,  the  judge  may  order 
possession  to  be  given  either  forthwith,  or  on  or  before  a  day 
to  be  then  named;  but  such  order  need  not  be  drawn  up  or 
served  (u),  and  if  it  is  not  obeyed,  the  registrar  must,  at  the 
instance  of  the  plaintiff,  whether  the  order  can  be  proved  to 
have  been  served  or  not,  issue  a  warrant  to  the  bailiff  to 
give  possession  of  the  premises  to  the  plaintiff.  The  war- 
rant bears  date  the  day  next  after  the  last  day  named  by  the 
judge  in  his  order  fpr  possession  to  be  given,  and  continue.^ 
in  force  for  three  calendar  months  from  its  date  (v).  The 
warrant  justifies  the  bailiff's  entering  on  the  premises  with 
such  assistants  as  he  deems  necessary,  and  in  giving  pos- 
session accordingly  (w). 

Where  the  plaintiff  proceeds  on  the  gp*ound  that  six 
months'  rent  is  in  arrear,  if  the  order  is  not  obeyed,  and 
the  rents  and  costs  are  not  paid  into  court,  the  registrar, 
whether  such  order  can  be  proved  to  have  been  served 
or  not,  may  at  the  instance  of  the  plaintiff  issue  a  warrant 
to  the  high  bsiiliff  to  give  possession  of  th^  premises  to  the 
plaintiff;  and  the  plaintiff,  from  the  time  of  its  execution, 


(r)  Goodright  v.  Cordufeat,  T. 
R  219 
\s)  1*9  &  20  Vict  c.  108,  s.  52. 
(0  Ibid. 


(«)  19  &  20  Vict.  c.  108,8.  56. 
(V)  Ibid, 
(v)  lb.  s.  55. 


Appeal.  lol 

may  hold  the  premises  discharged  of  the  tenancy ;  and  all  Chap.  xm. 

persons  claiming  by,  through,  or  under  the  defendant,  so  " 

long  as  the  order  of  the  court  remains  libreversed,  are  barred 
from  all  relief  in  equity  or  otherwise  (x). 

When  executed.] — The  entry  must  not  be  made  at  any  When  exe- 
time  except  between  the  hours  of  nine  in  the.  morning  and  <^^* 
four  in  the  afternoon  (y). 

Protection  of  Officers."] — The  judge,  registrar,  bailiff,  or  Protection 
other  persons  executing  the  warrant,  or  affixing  the  sum«  ^  officers. 
TOons,  are  protected  from  any  action  or  prosecution  for  so 
doing,  on  account  of  the  person  suing  out  the  same  not 
having  lawful  right  to  the  possession  of  the  premises  (z) ; 
the  party,  however,  who  sues  out  the  warrant  is  not  so 
protected  (a). 

Effect  of  Irregutarity.2 — ^Where  the  landlord  at  the  Effect  of 
time  of  applying  for  the  warrant  had  lawful  right  to  pos-  i|fKgttU- 
session  of  the  premises,  neither  he  nor  his  agent  may  be  "^* 
deemed  a  trespasser  by  reason  merely  of  any  irregularity  or 
informality  in  the  mode  of  proceeding  for  obtaining  posses- 
sion under  authority  of  the  act ;  but  the  party  aggrieved 
may  bring  an  action  on  the  case,  in  which  he  must  allege 
special  damage^  and  may  recover  full  compensation,  with 
costs  of  suit.     If  the  special  damage  is  not  proved,  the  de- 
fendant is  entitled  to  a  verdict;  if  proved,  but  assessed  by 
the  jury  under  5^.,  the  plaintiff  can  recover  no  more  costs 
than  damages ;  unless  the  judge  before  whom  the  trial  is 
had  certifies  that  in  his  opinion  full  costs  ought  to  be 
allowed  (2»)« 

Appeal."] — Where  the  yearly  rent  or  value  of  the  pre- AppeaL 
mises  exceeds  20/.,  either  party  may  appeal  on  the  same 
grounds  and  subject  to  the  same   conditions  ^as  in  other 
plaints  (c). 

(x)  19  &  20  Vict  c.  108, 8.  52.  (b)  9  ft  10  Viet  c  95,  s.  125. 

(y)  lb.  s.  55  ^^  *1^  '^  nmilar  provision  as  to 

W  9  U  10  Vict,  c  95,  ..  124.        ^^e^'^^L^.'^  ''  *  '" 
(«)  lb.  8.  125.  (c)  St»p09t,  Chap.  XIX. 


04 


152 


CHAPTER  XIV. 


REPLEVIN. 


Nature   op  Action,  and 
Jurisdiction,  152. 

Proceedings    bepore 
Plaint,  153 : 

Re-delivery  of  Ghods : 
Former  Prttctice. 
Present  Practice. 

Plaint  and  Summons,  154. 

Particulars,  155. 


Hearing,  155. 

Defendattfs  Evidence, 
Plaintifs. 

Judgment,  156 : 
In  ordinary  Cases, 
Assessment   of    Value    of 
Goods  and  Rent. 

or  Damage, 

Certiorari,  156. 
Appeal,  157. 


Nature  of       Nature  of  Aciion,^ — Replevin  is  a  re-delivery  to  the 
action  and  owner  of  his  cattle  or  goods  which  have  heen  wrongfully 
juriadic-      distrained  or  taken  from  him,  upon  surety  that  he  will  pur- 
sue  the  action  against  him  who  distrained  (a). 

It  lies  in  nearly  every  case  of  an  alleged  wrongful  taking 
of  goods  (fi) ;  hut  proceedings  in  the  county  court  imder  the 
late  act  can  only  he  had  in  the  two  most  ordinary  cases ; 
viz.,  of  distress  for  rent  and  damage  feasant  (c).  In  cases 
of  distress  for  rent  the  county  court  has  jurisdiction,  although 
the  title  to  the  premises  is  disputed,  unless  the  proper  steps 
for  removal  of  the  plaint  by  certiorari^  which  will  be  noticed 
presently,  have  been  taken  {d). 


(a)  Co.  Litt.  145  b :  Bac.  Ab. 
«  Replevin." 

(b)  George  V.  ChamberSt  11  M. 
k  W.  149 ;  Allen  ▼.  Sharp,  2 
Exr.  352 ;  Mellor  ▼.  Leather,  1 
£.  de  B.  619.  The  taking  ia  es- 
sential in  replevin.  AUhoagh 
trover  or  detinue  will  lie  for  the 
wrongfol  withholding  of  goods 
after  a  demand  by  the  owner,  re- 
plevin will  not  lie  in  snch  a  case. 
Menniey.Blake,  6  E.  &  B.  842. 

(e)  9&  10  Viet.  c.  95,  8. 119; 
19  k  20  Vict  c.  108,  s.  63.  It 
seems  from  these  provisions  that 
in  other  cases  the  jurisdiction  of 


the  old  county  court  still  remains. 
Notwithstanding  this,  however, 
by  the  last  of  these  the  powers  of 
the  sheriiT  are  to  oease  "with 
respect  to  replevin  bonds  and  re- 
plevins" generally .  Although 
cases  of  replevin,  other  than  those 
where  goods  have  been  distrained, 
do  not  often  occur,  still  they  may 
arise,  as  in  George  v.  Chamhersy 
ante,  and  did  they  do  so,  there 
would  now  seem  to  be  no  proper 
officer  to  re-deliver  the  goods. 

(d)  R,r.Rainet,  1 E.  &  B.  855 ; 
22  L.  J.,  Q.  B.,  223 ;  17  Jnr. 
553. 


Re-delivery  of  Ooods,  1 6:j 

Proceedings  before  Plaint,'] — Until  recently  the  sheriff  Chap.xi v. 
was  the  proper  officer  to  re-deliver  goods  sought  to  be  re-  ~ 
plevied,  and  he,  upon  complaint  made  to  him,  was  bound  to  ^^i!fw* 
replevy  without  writ  (e).  plSIit.  ^'^^ 

By  19  &  20  Vict.,  c.  108,  however  the  power  of  the 
sheriff  as  to  the  granting  of  replevins  is  taken  away,  and 
given  to  the  registrars  of  the  county  courts,  in  their  respec- 
tive districts* 

Re-delivery  of  Ooods,^ — The  sheriff,  upon  complaint  Re-delivery 
made  to  him,  was  bound  to  replevy  without  writ.  of  goocU. 

By  19  &  20  Vict.  c.  108,  s.  63,  the  powers  and  respon-  Former 
sibilities  of  the  sheriff  with  respect  to  replevin  bonds  and  P>^<:^ice< 
replevins  ceased,  but  the  power  which  any    other  person 
possesses  to  grant  replevins  is  left  untouched  (e).     The 
sheriff  was  bound  to  take  pledges  from  the  plaintiff  to  pro- 
secute his  suit,  and  to  return  the  goods,  if  it  should  be  so 
adjudged ;  and  he  was  liable  if  he  took  insufficient  pledges  (f). 
The  registrar  of  a  county  court  is  not  so  liable,  as  he  is  only* 
to  approve  of  replevin  bonds  (g). 

The  plaintiff  may  now  also  commence  his  action  in  a  su- 
perior court  at  once,  instead  of  in  the  county  court,  as  was 
formerly  necessary  (h). 

The  registrar  of  tne  county  court  of  the  district  in  which 
any  distress  subject  to  replevin  may  be  taken  must  approve 
of  replevin  bonds,  g^rant  replevins,  and  issue  all  necessary 
process  in  relation  to  them ;  and  the  process  is  executed  by 

the  bailiff  (f). 

The  registrar,  at  the  instance  of  the  party  whose  goods  Present 
have  been  distrained,  is  to  cause  the  same  to  be  replevied  to  practice. 
such  party  on  his  giving  security,  at  his  option,  either  to 
prosecute  an  action  against  the  distrainer  in  the  superior 
court  or  in  the  county  court,  as  hereafter  shown  {k).  The 
bond  is  to  be  given  to  the  distrainer  (t),  unless  the  reple- 
visor shall  deposit  a  sum  of  money,  which  he  may  do  (m). 

No  ill  consequences  will  arise  to  the  registrar  upon  grant- 
ing a  replevin  where  the  goods  are  not  replevisable,  except 
where  the  goods  are  distrained  under  a  judgment  of  a  court 
or  a  conviction  before  justices,  in  which  cases  the  registrar 
would  be  liable  to  an  attachment  (n). 

(«)  SUt  Marlebridge,  2  Inst  (/)  Route  t.  Paittrwn,  16 
138.    Where  a  lord  of  a  franchise      Vin.  ab.  399. 

had  a  prescriptiTe  right  to  grant  (^)  19  k  20  Vict.  c.  108,  a.  63. 

replerins  io  the  same  manner  as  (A)  lb.  s.  65. 

the  sheriff  had  before  the  statnte  (t)  lb.  s.  63. 

of  Marlebridge,  the  sheriff  bad  no  (k)  lb.  s.  69. 

jurisdiction  within  the  Uberty  of  (0  lb.  s.  70. 

sndi  lord.    McuMey  ▼.  2>av«oii,  (m)  lb.  s.  71. 

1  N.  &  P.  763 ;  Carth.  380.  (w)  BnU  N.  P.  c  4,  p.  53. 

g6 


I'>4  Plaint  and  Summons. 

Part  i.         The  registrar,  upon  the  application  of  a  party  desirous  of 

— replevyiug  his  goods,  must  require  him  to  state  whether  he 

proposes  to  sue  ia  a  superior  court,  or  in  the  county  court, 
and  to  give  him  the  names  of  the  householders  whom  he 
proposes  as  his  sureties. 

The  party  desirous  of  replevying  must  obtain  the  con- 
sent of  two  sufficient  householders  of  the  county  in  which 
the  distress  was  made,  and  give  notice  of  their  names  to 
the  registrar  of  the  court  in  the  district  of  which  the  dis- 
tress has  been  taken,  and  to  the  distrainer,  stating  whether 
he  intends  to  prosecute  his  action  in  the  superior  court  or 
in  the  county  court,  or  if  he  is  prepared  to  make  a  deposit 
in  lieu  of  finding  security,  he  should  so  state.  If  he  intends 
to  sue  in  the  superior  court,  he  must  find  security  for  the 
amount  of  the  alleged  rent  or  damage,  and  the  costs  of  the 
cause,  and  if  in  the  county  court,  for  the  alleged  rent  or 
damage,  and  the  costs  of  the  cause.  The  sureties  roust 
make  an  affidavit  of  justification,  unless  the  opposite  party 
'  dispenses  with  it  (o),  which  may  be  sworn  to  before  the 
registrar,  or  any  other  person  authorised  to  take  affi- 
davits (  p).  The  registrar,  upon  the  receipt  of  the  notice, 
must  give  notice  to  both  parties  of  the  day  and  hour  on 
which  he  proposes  that  the  bond  is  to  be  executed,  and  in 
his  notice  to  the  obligee  state,  that  if  he  has  any  valid 
objection  to  make  to  the  sureties,  it  must  then  be  made  (9). 
Upon  the  bond  being  executed,  he  will  issue  his  warrant  to 
the  high  baili£f  to  deliver  the  goods  to  the  plaintiff  (r). 

If  the  plaintiff  elect  to.  sue  in  the  county  court,  he  must 
enter  his  plaint  within  one  month  from  the  date  of  giving 
security ;  if  in  the  superior  court,  he  must  commence  his 
action  within  one  week,  and  he  must  be  prepared,  under 
the  penalty  of  avoiding  the  bond  (unless  judgment  in  such 
action  be  obtained  by  default),  to  prove  before  the  court 
that  he  had  good  ground  for  believing  either  that  title  to 
some  corporeal  or  incorporeal  hereditament,  or  to  some  toll, 
market,  fair,  or  franchise  was  in  question,  or  that  the  rent 
or  damage  exceeded  20  L  («). 

Plaint  and       Plaint  and  Sumjnons.^ — The  plaint  must  be  entered  in 
wmmotA.    the  court  holden  for  the  district  wherein  the  distress  was 

taken  (t).     No  other  cause  of  action  may  be  joined  in  the 

same  summons  (u). 

(o)  Rule  133  and  tee  os/e,  p.  59.  as  to  the  ter- 

(p)  19  &  20  VicL  0. 108,  s.  58.  vice  of  the  summonfl. 

(q)  Rule  154.  (u)  Rule  177.    See  also  Mun- 

(r)  19  &  20  Vict  c.  108,  IS.  63^  ffeam   v.    Whtatle^.  6  Exr.  88. 

64.  8.  C,  2  L.  M.  &  P.  30;  15  Jar. 

(t)  lb.  s.  65.  110. 
XO  9  Sfr  10  Vict  c  95,  8. 120, 


I 

Hearing  155 

Particulars.'} — On  entering  the  plaint,  the  plaintiff  must  Crap.xiv. 
specify  and  describe  in  a  statement  of  particulars,  the  cattle*       ] 
or  the  several  goods  and  chattels  taken  under  the  distress,  '**rtical«"- 
and  of  the  taking  of  which  he  complains  (v). 

Hearing.^ — Actions  of  replevin  are  tried   like  other  Hearing, 
actions,  in  a  summary  way  (to).    Either  party  may  demand  a 
jury,  iu  which  case  the  proceedings  will  be  the  same  as  in 
other  cases  (x).     See  ante^  p.  69. 

The  defendant,  or  avowant^  as  he  is  commonly  called,  may  Defen- 
shew  that  the  goods  were  not  seized  within  the  district  of  ^*°''«  wri- 
the court.     In  the  case  of  distress  for  rent,  he  must  shew  ^^^^ 
a  demise  at  a  fixed  rent ;  a  mere  agreement  for  a  lease  will 
not  suffice  (y),  unless  the  tenant,  having  entered  and  paid 
rent,  has  become  a  tenant  from  year  to  year  (2).     The  de- 
fendant must  also  shew  the  amount  of  rent  in  arrear,  and 
the  value  of  the  goods  distrained  (a).     If  the  defendant  be 
only  bailiff,  and  his  authority  is  denied,  he  must  prove  it ; 
a  recognition  of  his  acts  by  the  landlord  will  suffice,  even 
if  it  is  made  after  action  (b). 

Where  the  defendant  has  taken  the  distress  damage 
feasant,  the  same  evidence  is  necessary  as  in  trespass  to  real 
property  (c). 

The  plaintiff  may  deny  the  tenancy,  or  that  he  holds  at  PlaiotiflTs 
any  rent  certain  (cf),  or  shew  that  he  was  holding  over  after  eridence. 
notice  to  quit  from  the  landlord  (e).  He  may  also  shew 
that  the  defendant's  title  expired  before  the  rent  became 
due  (f)  ;  or  that  he  has  been  evicted  by  his  landlord  or  a 
third  person,  claiming  by  title  paramount  (g) ;  he  may  also 
shew  that  there  is  no  rent  in  arrear ;  or  that  defendant's  title 
to  it  has  been  barred  by  the  Statute  of  Limitations  {h) ;  that  1 

he  has  paid  it  to  the  landlord,  or  under  compulsion  to  a 
superior  landlord,  or  to  a  mortgage  annuitant,  claiming  by 
prior  title  (t).  The  plaintiff  may  also  prove  a  tender  of  the 
amount  of  rent.  A  tender  made  before  the  distress  makes 
the  taking  unlawful ;  if  made  after  the  distress,  and  before 

{v)  Rule  178.  (rf)  Regnart  ▼.  Porter,  7Bing. 

(w)  Rule  179.  451. 

(»)  Rule  79.  (tf)  Jenner  v.  Cleggy  1  M.  &  R. 

(y)  Hayward  v.  Haaweli,  6  A.  213. 

&  £.  265.  (/)  Down  v.  Cooper^  2  Q.  B. 

(z)  Kniffki  V.  Beneti,  3  fiing.      256.  .,      ^        o  «• 

361.  iff)  Hoperaft  v.  iC<jr#,  9  Bmg. 

(a)  Sh^pe^.  Ctapeper,  1  Lev.      ^^J^  ^^^  ^  ^  ^^^^^  jg 

;:x  ,^».. .  .    m  ,    ,/.    M.  &w.  547. 

(b)WhiUhead  v.   Taifior,  10  (^j  TaylorY.Zamira,^lwmi. 

A.  «e  E.  210.  524 .  jokmtm  v.  Joiim,  9  A.  &  E. 

(c)  Antey  p.  94.  809. 

g6 
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Certiorari, 


Part  i.    impounding,  it  makes  the  detention  unlawful ;   after  im- 
pounding  it  is  bad  (A). 


rent 


or  damage. 


Judgment.  Judgment,] — The  judgment  in  replevin  in  ordinary  cases, 
In  ordinarj  whether  for  plaintiff  or  defendant,  is  in  the  form  prescribed 
cases.  by  the  rules  of  court,  or  to  the  like  effect  (/). 
Assessment  Where  the  distress  has  been  for  rent,  and  the  defendant 
of  value  of  succeeds  in  the  action,  if  the  defendant  requires  it,  the  judge, 
goods  and  if  the  cause  is  tried  without  a  jury,  and  if  the  cause  be 
tried  with  a  jury,  they  must  find  the  value  of  the  goods 
distrained.  If  the  value  be  less  than  the  amount  of  rent  in 
arrear,  judgment  must  be  given  for  the  amount  of  such 
value ;  but  if  the  amount  of  the  rent  in  arrear  be  less  than 
the  value  so  found,  judgment  must  be  given  for  the  amount 
of  such  rent,  and  judgment  for  such  amount  may  be  en- 
forced in  the  same  manner  as  any  other  judgment  of  the 
court  (m). 

Where  the  distress  was  for  damage  feasant,  and  the 
defendant  is  entitled  to  judgment  for  a  return,  if  the  plain- 
tiff requires  it,  the  judge  or  jury,  as  the  case  may  be,  must 
find  the  amount  of  the  damage  sustained  by  the  defendant, 
and  judgment  will  then  be  given  in  favour  of  the  defendant, 
in  the  alternative,  for  a  return,  or  for  the  amount  of  the 
damage  so  found  (n). 

Certiorari.  Certiorari.] — The  removal  of  the  plaint  by  the  defendant 
into  a  superior  court  must  be  by  certiorari^  the  application 
for  which  should  be  made  to  a  judge  at  chambers,  and  not 
to  the  full  court  (o).  The  defendant  must  g^ve  security  for 
an  amount  not  exceeding  150L  to  be  approved  of  by  the 
master  of  the  court,  conditioned  to  defend  the  action  with 
effect,  and,  unless  the  replevisor  discontinues  or  does  not 
prosecute  the  action  or  becomes  nonsuit,  to  prove  before  the 
superior  court  that  the  defendant  had  good  ground  for  be- 
lieving either  that  the  title  to  some  corporeal  or  incorporeal 
hereditament,  or  to  some  toll,  market,  fair,  or  franchise  was 
in  question,  or  that  the  rent  or  damage  in  respect  uf  which 
the  distress  was  taken  exceeded  20/.  (p).  This  mode  of 
procedure  is  substituted  for  that  given  by  9  &  10  Vict.  c.  95, 
s.  121,  now  repealed.     Under  this  section  it  was  held  that 


(k)  8ijeCarpent9r*9eate,S'Bjeip. 
146  a ;  1  Smith's  L.  C.  61 ;  iMid 
V.  Tkomtu,  12  A.  k,  £.  117; 
Weti  ▼.  KnibbM,  4  C.  B.  172. 

(0  Rolfl  179.  See  form  45. 
App. 

(m)  Rule  180.  See  form  99, 
App.  'lliia  is  in  analogy  to  the 
proceedings  upon  a  writ  of  in- 


quiry under  itat.  17  Car.  2,  c  7» 
8.  2.    See  2d  Chitt.  Archb.  993. 

(fi)  Rule  181.  See  Bacon's 
Abridg.  <*  Replevin.''  See  form 
100,  App. 

(o)  Bowen  v.  Evantf  3  Exr. 
111.  S.  C,  6D.  8eL.  193;  18 
L.  J.,  Exr.,  38. 

Cp)  19  &  20  Vict  c.  108,  a.  67. 
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its  requirements  must  be  complied  with»  and  that  a  party  Crap.ziv. 
coald  not  proceed  under  sect.  90,  and  obtain  the  writ  of 
certiorari  by  leave  of  the  judge  of  a  superior  court  without 
such  declaration.  Where,  however,  a  writ  had  been  so  ob- 
tained, the  court  refused  to  quash  it,  as  it  appeared  that  at 
the  time  when  the  motion  was  made  the  judge  of  the  county 
court  had  not  acted  upon  it  (^). 

It  was  also  held  that  the  preliminaries  required  by  9  &  10 
Vict.  c.  95,  s.  121,  were  not  conditions  precedent  to  the 
validity  of  the  bond.  Where  the  judge  of  the  county 
court,  instead  of  taking  the  bond  to  the  other  party  in  the 
suit,  as  required  by  the  statute,  took  it  to  himself  as  his 
trustee,  and  the  suit  was  prosecuted  in  the  court  above,  but 
without  effect,  so  that  the  bond  was  forfeited ;  the  judge  of 
the  county  court  having  brought  an  action  upon  the  bond, 
it  was  held  that  the  bond  was  valid  as  a  voluntary  bond  (r). 

Appeal,"] — By  19  &  20  Vict.  c.  108,  s.  68,  an  appeal  is  AppeaL 
given  in  replevin  where  the  amount  of  rent  or  damage  ex- 
ceeds 20  /• ;  upon  the  same  grounds  and  subject  tc  the  same 
conditions  as  in  other  plaints  {$), 

{q)  Mungeam  ▼.  Wheatley,  6  were  applicable  to  the  remoyal  of 

Exr.,  88.    S.  C,  2  L.  M.  &  P.  30.  a  plaint  by  a  defendant  as  well  as 

(r)  StwMfield  t.  Hellawtll,  7  to  the  renaoval  by  a  plaintiff,  and 

Ear.  373.    See  alio  THtmmoru  v.  that  the  defendant  was  bound  so 

Offle,  25  L.  J.,  Q.  B.,  403.  in  far  as  he  could  to  carry  the  suit 

which  it  was  held  that  words  '*  to  to  a  successful  termination, 
prosecute  the  suit  with  effect"  («)  See  Chap.  XlX.,po«f. 
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CHAPTER  XV. 

SUMMARY    PROCEDURE   ON    BILLS   OF    EXCHANGE, 
UNDER    18   &    19   VICT.   C.   67. 


Jurisdiction  of  County  Court. 

Plaint     and    Judgment     by 
DcfauU. 


Leave  to  Defend,  and  Hear- 
ing. 

Setting  aside  Judgment. 


JurudictioD  Jurisdiction  of  Counti/ Court^ — By  "The  Summary 
of  county  Procedure  on  Bills  of  Exchange  Act,  1855,"  18  &  19  Vict, 
court.  jj  57^  1^  jjg^  and  more  speedy  mode  of  proceeding  for  the 
recovery  of  bills  of  exchange  and  promissory  notes  in  the 
superior  courts  of  common  law  was  created ;  whereby,  after 
issuing  a  writ  in  the  form  given  by  that  act,  and  filing  an 
affidavit  of  service,  the  plaintiff  may  sign  judgment  and 
issue  execution,  unless  the  defendant  discloses  by  affidavit  a 
defence,  and  obtain  leave  from  a  judge  to  appear  to  the 
writ,  and  defend  the  action.  By  sect.  9  of  this  Act  power 
was  given  to  the  Queen  in  Council  to  extend  the  provisions 
of  it  to  inferior  courts  of  record. 

By  an  order  in  Council,  dated  the  thirtieth  January  1856, 
they  were  extended  to  the  county  courts,  and  by  the  County 
Court  Rules  1856,  both  rules  apd  forms  were  given,  applying 
the  provisions  of  the  statute  to  the  practice  of  the  court  (a). 
A  proceeding  under  this  act  must  be  conunenced  within 
six  months  after  a  bill  or  note  has  become  due  and 
payable  [b) ;  and  it  would  seem  that  it  is  optional  to  a 
plaintiff  to  proceed  under  this  act,  .or  by  the  ordinary 
procedure  of  the  court.  The  powers  given  by  the  act 
apply  to  the  notarial  expenses,  as  well  as  to  the  amount  of 
the  bill  or  not«  (c). 

A  judge  may,  if  he  thinks  fit,  order  the  bill  or  note  pro- 
ceeded upon  to  be  forthwith  deposited  with  an  officer  of  the 
court,  and  to  order  that  all  further  proceedings  be  stayed 

(a)  Sect.  4  of  19  &  20  VicL  20/.    Under  the  45th  section  of 

c.    108,  which    deprives    parties  the  19  &  20  Vict.  c.  108,  the  judge 

suing  io  the  superior  conrts  under  may  order    payment   hy   instal- 

the  Bills  of   Exchange  Act,  of  meiits,  though  the  judgment  may 

costs,  where  they  recover  less  than  have  been  obtained  by  default. 

20/.,  would  also  nppear  to  over-  (6)  18  &  19  Vict.  c.  67,  s.  1, 

ride  the  Order  in  Council,  so  far  App. 

as  rclstes  to  suing  on  bills  under  (c)  lb.  s.  5. 


Leave  to  Defend^  and  Hearing.  ^  ^^ 

until  the  plaintiff  gives  security  for  costs  (d).     When  the  Chap,  x v. 

judge  is  absent,  this  power  may  be  exercised  by  the  regis 

trar  (c). 

Plaint  and  Judgment  by  Default,!^ — A  separate  plaint  Plaint  and 
must  be  entered  and  summons  issued  against  each  party  to  judgment 
a  bill  or  note  separately  liable,  whom  the  holder  seeks  to  ^^  o«f»olt. 
charge  (jf ),  on  filing  an  affidavit  of  personal  service  of  the 
summons  and  indorsement.     The  plaintiff  may,  unless  the 
defendant  has  obtained  leave  to  defend,  at  once  sign  judg- 
ment.   In  this  case  no  order  or  judgment  need  be  served 
on  the  defendant  (^). 

Leave  to  Defend^  and  Searing.^  — If  the  defendant,  Leave  to 
within  twelve  days  from  the  service  of  the  summons,  makes  defend, and 
application,  the  judge  (or  registrar  in  his  absence)  (h)  must  hiring- 
give  him  leave  to  appear  to  the  summons  and  defend  the 
action,  upon  his  paying  into  court  the  sum  indorsed  on  the 
sununons,  or  on  affidavits  satisfactory  to  the  judge,  which 
disclose  a  legal  or  equitable  defence,  or  such  facts  as  would 
make  it  incumbent  on  the  holder  to  prove  consideration  or 
such  other  facts  as  the  judge  may  deem  sufficient  to  support 
the  application,  and  on  such  terms  as  to  security  or  other- 
vnse,  as  the  judge  thinks  fit  (t)-  Where  a  defendant  so 
applies,  he  must  satisfy  the  judge,  or  in  his  absence  the 
r^;istrar,  by  affidavit  that  good  grounds  exist  for  granting 
leave  to  defend.  He  must  leave  with  the  registrar  the 
affidavit,  and  a  copy,  and,  if  required  by  the  judge  or  regis- 
trar so  to  do,  give  security  as  above  (j). 

It  has  been  held  in  the  superior  courts,  that  an  affidavit 
for  leave  to  appear  and  defend,  need  not  disclose  a  defence 
with  the  certainty  necessary  in  a  plea ;  but  it  is  enough  if 
it  discloses  reasonable  and  plausible  grounds  for  supposing 
that  there  is  a  defence. 

Where  in  an  action  by  drawer  against  acceptor,  an  affi- 
davit stated  that  the  bill  had  been  accepted  for  the  price  of 
coals  supplied  to  a  company,  of  which  the  defendant  was 
manager,  and  the  business  of  which  had  since  been  trans- 
ferred to  another  company,  who  had  agreed  to  pay  the 
plaintiff  for  coals,  and  that  the  plaintiff  had  re-invoiced  the 
coals  to  the  latter  company,  and  had  told  the  defendant  that 
they  would  pay,  and  that  he  should  look  to  them,  and  not  to 
the  defendant,  for  payment ;  the  court  thought  it  sufficient 

(d)  18  &  19  Vict.  c.  67,  t.  4.  (A)  See  Order  in  Council,  30 

(e)  Order  in  Cooneil,  30  Jan.       Jan.  1856.    A  pp. 

1856,  App.  (t)  18  &  19  Vict.  c.  67,  s.  2. 

(/)  Rule  188.  See  form  11,  (J)  Rule  189.    See  forma  12- 

App.  15,  App. 

(g)  Rule  191. 
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Part  i.    and  allowed  the  defendant  to  defend  the  action,  it  being 

reasonably  probable  that  there  might,  upon  the  facts,  be  a 

defence,  either  on  the  ground  of  exoneration  from  the  accep- 
tance, or  of  acceptance  of  the  substituted  liability  of  third 
parties,  although  an  agreement  with  the  plaintiff  was  not 
definitely  stated,  but  only  evidence  of  it  (k). 

Where  a  defendant  has  obtained  leave  to  appear  and 
defend  an  action  brought  under  the  18  &  19  Vict.  c.  67,  the 
court  will  interfere  to  set  aside  such  order  if  it  is  obtained 
fraudulently  (Z). 

Where  leave  is  given  to  defend,  the  registrar  must  appoint 
the  cause  to  be  heard  at  the  first  convenient  sitting  of  the 
court  to  be  held  after  leave  is  granted,  and  send  to  the  plain- 
tiff notice  thereof,  according  to  the  form  given  in  the 
schedule,  together  with  a  copy  of  the  affidavits  made  by  the 
defendant.  He  must  also  send  to  the  defendant,  by  post,  a 
notice,  according  to  the  form  (m). 

Setting  Setting  aside  Judgment^^^^The  judge  may,  under  special 

aside  judg-  circumstances,  set  aside  the  judgment,  and,    if  necessary, 
ment.  g^j  or  set  aside  execution,  and  give  the  defendant  leave  to 

appear  and  defend  if  it  seems  to  him  reasonable,  and  on 
such  terms  as  he  thinks  just  (n).  The  application  to  set 
aside  a  judgment  must  be  made  to  the  judge,  but  until  he 
can  hear  it  execution  will  be  stayed,  upon  the  defendant 
giving  security  to  abide  the  decision  of  the  judge,  as  in  cases 
of  appeal  (o). 

(k)  Clay  ▼.  Turie^,  27  L.  J.,  (m)  Rale  193.    See  forms  16, 

Ezr.  2.  17.  App. 

(0  Pollock  T.  Tumoek,  1  H.  (n)  18  &  19  Vict,  c  67,  s.  3. 

&  N.,  741.     S.  C,  3  Jur.,  N.  S.,  (o)  Role    192.       See     poit, 

92.  Chap.  XX.,  and  Roles  142, 143. 
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CHAPTER  XVI 


NBW   TRIAL. 


Power  of  Court  to  grant. 
Application  for. 


Jury, 
Bond. 


We  have  seen  that  where  judgment  is  given  in  the  Power  of 
defendant's  absence,  the  judge  may  grant  a  new  trial  on  Coart  to 
such  terms  as  he  thinks  fit  (a),     in  addition  to  this,  the  K'^^ 
judge  may  in  any  case  order  a  new  trial  on  such  terms 
as  he  thinks  fit,  and  may  stay  proceedings  in  the  mean- 
time (6). 

Application  for*] — The  application  for  a  new  trial,  or  to  Applicatioii 
set  aside  proceedings,  may  be  made  and  determined  on  the  for. 
day  of  hearing,  if  both  parties  be  present,  or  it  may  be 
made  at  the  first  court  held  next  after  the  expiration  of 
twelve  clear  days  from  such  day  of  hearing.  The  party 
intending  to  make  the  application  must,  seven  clear  days 
before  the  holding  of  such  court,  deliver  to  the  registrar  at 
his  office  a  notice  in  writing,  signed  by  himself,  his  attor- 
ney or  agent,  of  such  intention,  stating  shortly  the  g^rounds 
of  the  application.  He  must  also  give  a  similar  notice  to 
the  opposite  party,  by  serving  the  same  personally  on  him, 
or  leaving  it  at  his  place  of  abode  or  business.  This  notice 
does  not,  however,  operate  as  a  stay  of  proceedings  unless 
the  judge  otherwise  orders.  These  provisions  are  only 
directory ;  therefore,  although  a  party  has  omitted  to  give 
the  seven  days'  notice,  the  judge  may  in  his  discretion  en- 
tertain an  application  for  a  new  trial  (c).  Money  paid  into 
court  under  any  execution  or  order  in  the  suit,  which  has 
not  been  paid  out  when  the  notice  is  given,  is  to  be  retained 
to  abide  the  event  of  the  application,  unless  the  judge 
otherwise  orders  ;  and  if  no  application  be  made,  the  money, 
if  required,  will  be  paid  to  the  party  in  whose  favour  the 
order  is  made,  unless  the  judge  otherwise  orders.     If  the 

{a)  Ante,  p.  103.    See  9  &  10  58.    App. 

Vict.  c.  95, 1.  80.  (e)  Carters. Smith,  4  E.  ft  B. 

(b)  9  &  10  Vict  c  95,  8.  89.  696.    S.  C,  24  L.  J.,  Q.B.,  141. 
See  form  of  order  for  new  trial, 


^rv2  Bond. 

Part  I.    notice  be  not  given  as  directed,  or  the  application  be  not 

made  at  the  court  mentioned  in  the  notice,  no  application 

for  a  new  trial,  or  to  set  aside  proceedings,  may  be  subse- 
quently made,  unless  by  leave  of  the  judge,  on  such  terms 
as  he  thinks  fit  (d) ;  but  the  foregoing  is  not  to  apply  to 
cases  falling  within  the  provision  of  sect.  80  of  9  &  10  Vict. 
c.  95. 

Where  a  judg^  had,  after  hearing  the  parties,  refused 
to  grant  a  new  trial,  but  subsequently  changed  his  mind, 
and  upon  a  second  application  directed  that  a  new  trial 
should  be  had,  it  was  held  that  after  the  first  decision 
he  wdA  functus  officio^  and  that  a  writ  of  prohibition  will 
lie  (c)# 

Jury.  Jury."} — In  all  cases  where  a  new  trial  is  granted,  the 

judge  may  make  it  a  condition  of  granting  it  that  it  shall 
take  place  before  a  jury,  although  the  former  trial  did  not 
take  place  before  a  jury  {f).  It  has  been  held  also  that 
where  there  is  a  new  trial  either  party  may  demand  a  jury 
for  the  second  trial,  although  there  was  no  jury  at  the 
first  (g). 

Bond.  Bond,'} — Should  the  judge  require  a  bond  to  be  given 

by  either  party,  the  expense  of  it  must  be  borne  by  the 
party  giving  it  (A). 

(<f)  Role  128.  {g)  R.  ▼.  Harwood,  1  B.  C.  C. 

(e)  Great  Northern  Railway  144.    S.  C,  22  L.  J.,  Q.  B.« 

Companif  ▼.  Moeeop,  25  L.  J.,  127  ;  17  Jar.  87. 

C.  P.  22.  (A)  19  &  20  Vict.  c.  108,  8.  70, 

/)  Rale  129.  and  see  Chip.  XX. 
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CHAPTER  XVII. 


COSTS   AND    FBEB    OF   COUNSEL   AND    ATTORNEYS. 


Suing  in  Fobma  Pau- 
peris, 163. 

Costs  to  abide  Event,  if 
NO  Order  TO  the  con- 
trary, 163. 

When  Plaintiff  does  not 

APPEAR,  OR  prove  HIS 

Demand,  164. 

Treble  Costs  for  brino- 
INO  Second  Suit,  164. 

Allowance  to  Witnesses^ 
Scale  of,  164 


Fees  to  Counsel  and  At- 
torney's Costs,  165 : 

Where  Claim  does  not  eX' 
ee6d20l. 

Where  Claim  exceeds  20  L 

Scale, 

Taxation  of  Costs,  167. 

When  to  be  paid,  168. 
Execution  for,  168. 


Suinff  in  F-ormd  Pauperis?^ — There  is  no  provision,  Suing  m 
either  in  the  statutes  or  rules  of  practice,  relative  to  a  party's /brm^jMK- 
suing  in  formd  pauperis  in  the  county  court.  In  a  case  ^*^' 
which  carae  before  the  Court  of  Common  Pleas  (a),  where 
a  plaintiff  suing  in  a  superior  court  in  formd  pauperis 
obtained  a  verdict  under  20/.  for  a  cause  of  action  for  which 
he  might  have  sued  in  the  county  court,  and  a  suggestion 
was  moved  for  to  deprive  him  of  costs,  it  was  argued  on  the 
part  of  the  plaintiff  that  had  he  sued  in  the  county  court  he 
would  have  lost  the  benefit  of  suing  as  a  pauper;  the  court, 
however,  expressed  an  opinion,  that  under  sect.  78  of  the 
9  &  10  Vict,  c  95  (which  directs  that  where  no  rule  of 
practice  has  been  framed,  the  general  principle  of  practice 
of  the  courts  of  common  law  may  be  applied  by  the  judges 
of  the  county  courts  to  proceedings  in  those  courts)  a  dis- 
cretionary power  existed  to  admit  a  plaintiff  to  vae  in  formd 
pavperis. 

Costs  to  abide  Event,  if  no  order  to  the  contrary/.] —  Costs  to 

All  costs  of  any  action  or  proceeding  not  otherwise  provided  fbide event, 

if  no  order 

(a)  Chinn  r.  Bulien,  8  C.  B.  447.    S.  C,  19  L.  J.,  C.  P.,  42. 


164 


Allowance  to  Witnesses. 


Part  i.    for  by  the  act,  are  to  be  paid  or  apportioned  between  the 

parties  as  the  judge  thinks  fit.     In  default  of  any  special 

direction,  they  abide  the  event  of  the  action  (6). 


to  the  con- 
trary. 

When 
plaintiff 
does  not 
appear,  or 
prove  his 
demand. 


Treble 
costii  for 
bringing 
second 
salt. 


When  Plaintiff  does  not  appear ^  or  prove  his  Demand.^ 
— We  have  already  seen,  that  if  the  plaintiff  or  his  attorney 
does  not  appear,  or  appearing  does  not  prove  the  demand, 
the  judge  may  order  him  to  pay  to  the  defendant  the  costs 
of  his  attendance  or  costs  by  way  of  satisfaction  for  his 
trouble  (c) ;  and  if  at  the  return  day  of  a  summons,  or  at 
any  adjournment  of  the  court  at  which  it  is  returnable,  the 
plaintiff  does  not  appear,  and  the  defendant  does  appear,  and 
does  not  admit  the  plaintiff's  demand,  the  judge  may  in  his 
discretion  award  to  the  defendant  costs  in  the  same  manner, 
and  to  the  same  amount,  as  to  counsel,  attorney,  witnesses, 
and  other  matters,  as  if  the  cause  had  been  tried,  but  no 
hearing  fee  may  be  charged  {d). 

Treble  Costs  for  bringing  Second  Suit"] — If  any  party 
sues  another  in  a  county  court  for  a  debt,  or  other  cause  of 
action,  for  which  he  has  already  sued  the  same  party,  and 
obtained  judgment  in  another  court,  on  proof  of  such  former 
suit,  and  judgment  being  given,  the  party  suing  is  not  entitled 
to  recover  in  the  second  suit,  and  is  adjudged  to  pay  three 
times  the  costs  of  the  second  suit  to  the  opposite  party  (e). 


Allowance 
to  wit- 
nesses. 


Scale. 


Allowance  to  Witnesses^ — The  judge  must  in  each  case 
direct  what  number  of  witnesses  shall  be  allowed  on  taxa- 
tion of  costs  between  party  and  party.  Their  allowance  for 
attendance  must  in  no  case  exceed  the  highest  rate  of  the 
allowances  therein  mentioned  in  the  scale  in  the  schedule  to 
the  rules  (/).  The  costs  of  witnesses,  whether  they  have 
been  examined  or  not,  may,  in  the  discretion  of  the  judge, 
be  allowed,  though  they  have  not  been  summoned  (g). 

The  scale  of  allowance  to  witnesses  contained  in  the 
schedule  to  the  rules,  is  as  follows : — 

j£.  $,  d,      £•  $,   d, 
-  10    -  to  1    -    - 


Gentlemen,  merchants,  bankers  and  professional 
meUf  per  diem     -        •        .        .        from 

Tradesmen,  aactioneers,  accountants,  clerks, 
and  yeomen,  per  diem  ...        from 

Artisans  and  joameymen,  per  diem  -        from 

Labourers,  and  the  like,j9er  diem     -        from 


-  5    -  to  -  10    - 

-  3    -  to  -    5    - 

-  2    •*  to  -    3    - 


(b)  9  &  10  Vict  e.  95,  s.  88, 
and  note  to  scale  of  attorney's 

CO8t8,p0f/p.  166. 

(c)  See  9  &  10  Vict.  c.  95, 
s.  79;  and  13  &  14  Vict.  c.  61, 


B.10. 

(d)  Rule 85. 

(e)  13  &  14  Vict,  c  61,  8.  18. 
(/)  Rule  101. 

(})  Rule  102. 
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TnTelting  ezpeoses,  torn  reasonably  paid,  but  not  mora  than  6  if.  Chap.xvii. 
per  mile,  one  way.  

If  the  witnesses  attend  in  more  than  one  canse,  they  will  be  entitled 
to  a  proportionate  part  in  each  caase  only. 

Fees  to  Counsel  and  Attorney's  Costs^  where  Claim  does  Fees  to 
not  exceed  20^] — ^Where  the  debt  or  damage  claimed  does  coonsel 
not  exceed  20/.,  the  fees  to  be  received  by  counsel  and  at-  •"^d  *ttor- 
tomeys  are  limited  to  certain  amounts,  by  the  9  &  10  Vict.  wherecUim 
c.  95,  8.  91.     By  this  section  no  person,  except  he  be  an  does  not 
attorney,  can  recover  fees  for  acting  in  court ;  nor  can  an  exceed  20/. 
attorney  recover  fees  unless  the  debt  claimed  is  more  than 
40s.    If  above  40s.  and  under  5/.,  he  may  not  recover  more 
than  105.     If  above  5/.  and  under  20/.  not  more  than  15«« 
in  any  case  within  the  summary  jurisdiction  given  by  that  act. 
To  barristers,  no  fee  exceeding  1  /.  Ss,  M,  can  in  any  case 
where  the  debt  claimed  is  under  20/.  be  allowed  (A). 

The  fees  of  neither  barrister  nor  attorney  can  be  allowed 
against  a  defendant  on  taxation  of  costs  where  less  than  5/. 
is  recovered  or  claimed  (k). 

It  was  decided  that  the  above  provisions  applied  to  costs 
recoverable  by  the  attorney  from  his  client,  as  well  as  to 
costs  taxed  between  party  and  party  (t).  But  it  was  also  held, 
that  the  amount  named  therein  applied  only  to  the  appear- 
ing and  acting  of  the  attorney  in  court,  and  not  to  his  ser- 
vices out  of  court  in  advising  or  getting  up  the  case  (k) ; 
but  now  by  the  19  &  20  Vict.  c.  108,  s.  36,  an  attorney 
cannot  in  suits  where  the  claim  is  within  20/.  recover  anv 
further  costs  than  the  above,  unless  upon  taxation  of  costs 
the  registrar  is  satisfied,  by  writing  under  the  hand  of  the 
client,  that  he  has  agreed  to  pay  further  costs  or  charges. 
In  such  case  the  registrar  may  allow  any  costs  or  charges 
not  exceeding  the  amount  which  may  have  been  so  agreed 
to  be  paid. 

Where  Claim  exceeds  20/.] — ^Where  the  debt  or  damage  where 
claimed  exceeds  20/.,  the  fees  of  counsel  and  the  costs  of  claim  ex- 
attorneys  are  regulated  by  a  scale  of  costs  framed  by  five  **•<**  20/. 
county  court  judges,  and  allowed  by  the  Chancellor  under 
the  19  cV  20  Vict.  c.  108,  s.  33  (/).      The  scale  which 
came  into   operation   on  the  1st   November  1856   is  as 
follows : — 

(A)  9  &  10  Vict.  c.  95,  s.  91.  Green,  12  Jar.  1044,  Q.  B.,  and    ^ 

(t)  lie  CUppertOH,  12  Q.  B,  Re  Clipperton. 

687.  (/)  Befora  the  19  &  20  Viet 

(k)  Keighley  v.   Ooodman^  9  c  108,  these  costs  wera  regnlated 

C.  B.  338.     S.  C,  1  L.  M.  &  P.  by  the  13  &  14  Vict  c.  61,  s.  6, 

204  ;  19  L.  J.,  C.  P.,  166 ;  Re  and  the  15  &  16  Vict  c  54,  s.  6, 

Tobff,  12  Q.  B.   694.    S.  C.  1  which  are  now  repealed. 
L.  M.  &  P.  426 ;  ovemaling  Re 
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Part  t.  SCALE  OF  COSTS. 
£.  «.  d. 

Letter  before  roit  -        -        -        -        -        -        •        --3- 

Inttractions  lo  roe  or  defend  -        -        --        --5- 

Attendance  and  entering  plaint,  inclading  particulars  of 
demand  and  copies,  such  particulars  and  copies  being 
signed  by  the  attorney        - -10- 

iNT.B. — ^The  total  amount  of  these  items  to  be  en- 
tered on  the  summons. 

Examining  and  taking  minutes  of  the  evidence  of  each 
witness  afterwards  allowed  by  the  judge       -        -        -      -    3    - 

Attending  court  and  conducting  cause,  where  no  counsel 
employed  -        -        -        --        -        -        -110- 

Witnesses'  expenses,  in  conformity  with  rule. 

Attending  taxing  costs  -        -        -        -        -        ._3- 

OccASioNAi.  Costs. 

Attending  to  apply  for  summons  out  of  the  district  -        -      -    4    - 

J\r.£.— The  amount  of  this  item  to  be  entered  on 
the  summons. 
If  plaintiff  abandon  action,  Mid  give  notice  thereof,  at- 
tending settling      -        -        -        -        -        ---3- 

.  Notice  to  produce,  notice  to  admit,  notice  of  application 
for  a  new  trial,  or  to  set  aside  proceedings,  including 
copies  or  duplicate  originals,  and  service  and  notice  of 
spedal  defence  and  copies,  including  particulars,  and 
copies  in  cases  of  set-off,  and  attending  registrar  of  tiie 
court  therewith,  such  notices,  particulars,  and  copies 
being  signed  by  the  attorney      -        -        -        "        .^5- 
Altending  inspectiog  documents     -        •        -        -        .-5- 
MUeage  one  way,  from  the  attorney's  place  of  busi- 
ness to  place  of  inspection  of  documents,  for  each 
mile,  not  exceeding  in  the  whole  twenty  miles         -      -    -    6 

Preparing  confession  or  statement  of  agreement  under 
section  8  or  section  9  of  13  &  14  Vict  c.  61,  where 
prepared  by  plaintiff's  attorney,   including   all  ind^ 
dental  attendances     -        -        -        -        -        -        --7- 

All  necessary  affidavits,  including  filing,  each  -        .      -    5    . 

Oath;  sum  paid. 

Attending  to  enter  up  judgment  by  default     -        -        -      -    3    - 

Attending  court  for  an  order  to  bring  up  a  prisoner  to 

give  evidence     -        -        -        -        -        ".*.*~^~ 

Instructions  for,  and  drawing  and  copy  brief,  in  cases  in 
whidi  counsel  employed,  including  attendance  on  coun- 
sel therewith     -        -        -        -        --        -        '      \    "    Z 

Fee  to  counsel  and  derk,  sum  paid  not  exceeding     •        -      3    5    6 
Attending  court  on  trial,  with  counsel     -        ;        -        -      -  10    - 
0  Attending  court  to  support  or  oppose  motion  for  new 
trial,  or  motion  to  set  aside  proceedings,  or  motion  for 
a  change  of  venue,  induding  instructions,  or  any  other 
necessary  attendance,  where  no  counsel  employed  -      -  15    - 

Attending  in  the  last-mentioned  cases  with  counsd    -        -      -  10    - 
Fee  to  counsd  and  derk         -        -        -        -        -        -136 

Any  attendance  at  the*  ofl^oe  of  the  registrar,  which  he 
ipay,  upon  taxation,  think  was  necessary       -        -        -      -    3    - 

Every  bond  given  under  s.  70  of  19  fc  20  Vict  c.  108        -      -    7    - 
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New  Trial,  Chaf.xvii. 

Costs  to  be  allowed  on  the  same  scale  as  on  the  origiDal  trial. 

Co$t  qf  the  Day  on  Adjournment  of  Cause, 

£,  $,  d. 

Attorney  for  attending  court  where  no  counsel  employed      -  15    > 
Attending  with  counsel  -         -        -        -        -        --10- 

Refresher  fee  to  counsel  and  clerk  -        •        -        -13    6 

Witnesses'  expenses,  same  as  on  triaL 

Arbitration, 

Attending  reference,  without  counsel,  for  each  sitting       -       1    -    - 
Attending  reference,  with  counsel  for  each  sitting  -      -  15    - 

Fee  to  counsel  and  derk,  for  each  sitting,  sum  paid,  not 

exceeding  ..        -.-•••246 

Witnesses*  expenses  same  as  on  a  trial. 

Note* — Costs  of  counsel  and  attorney,  or  of  an 
attorney  on  attending  reference,  shall  not  be  allowed 
without  the  order  of  the  judge ;  nor  shall  the  costs 
of  more  than  one  sitting  be  allowed  without  the  order 
of  the  judge. 

Costs  in  Actions  under  19  &  20  Vict.  c.  108,  s.  23,  shsU  be  tsxed 
according  to  the  scale  of  taxation  used  in  the  Court  of  Queen's  Bench, 
so  far  as  it  is  directly  applicable  ;  and  where  it  is  not  so  applicable,  the 
principle  of  that  scale  shall  be  followed. 

Costs  on  Appbals. 

t.   d. 
Preparing  notice  of  appeal,  including  copies  and  service  -      5    « 

Paying  money  into  court  as  deposit    on  appeal,  including 

notice  and  service  thereof        -        -        -        -        -        -3- 

Notlce  of  nature  and  particulars  of  proposed  security,  includ- 
ing copies  and  service      -------3- 

Notice  of  court  to  which  appeal  to  be  made         -        •        -      3    - 
Preparing  case,  including  copies  -        •        -        •        -    10    - 

Attending  judge  to  sign,  or  to  settle  and  sign  case  -        «      3    - 

Transmitting  copies  of  case,  including  depositing  the  same      •      3    - 
Transmitting  case  and  copies.  Including  notice  and  service 

thereof  -------.         -3- 

Application  to  judge  for  leave  to  proceed  on  the  judgment     -      5    - 
Depositing  order  of  court  of  appeal,  including  notice  and 

service  thereof        --------3- 

Where  a  new  trial  takes  place  in  pursuance  of  the  directions  of  the 
conrt  of  appeal,  the  costs  of  such  new  trial  shall  be  allowed  on  the 
same  scale  as  in  the  case  of  a  new  trial  granted  by  the  judge  of  the 
oooniy  oonrt 

N.B, — Hie  costs  in  every  cause  shall  upon  the  above  scale  abide 
the  event,  unless  the  judge  shall  make  some  special  order  with 
reference  to  such  costs,  or  any  part  thereof. 

Taxation  of  Costs,] — Where  the  debt  or  damage  claimed  Taxation 
exceeds  20/.,  all  costs  and  charges  between  party  and  party  of  costs, 
must  be  taxed  by  the  registrar  of  the  court  in  which  they 
were  incurred,  but  his  taxation  may  be  reviewed  by  the 
judge  on  the  application  of  either  party ;  and  no  costs  or 
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Part  i.    charges  may  be  allowed  on  taxation  which  are  not  sanc- 

tioned  by   the  scale   then  in  force  (m).      Costs   between 

attorney  and  client  may  also  in  the  same  cases,  on  the 
application  either  of  the  attoniey  or  client,  but  not  other- 
wise, be  taxed  by  the  registrar  of  the  court  in  which  they 
were  incurred,  but  his  taxation  may  be  reviewed  by  the 
judge  on  the  application  of  either  party ;  nor  may  costs  be 
allowed  which  are  not  sanctioned  by  the  scale,  unless  the 
registrar  is  satisfied  that  the  client  has  agreed  in  writing 
to  pay  them,  in  which  case  they  may  be  allowed ;  and  no 
attorney  may  recover  from  his  client  any  such  coats,  unless 
they  have  been  allowed,  either  on  taxation,  or  on  the  taxation 
of  a  master  of  a  superior  court  of  common  law  or  of  the 
court  of  chancery  (« j. 

When  to  be  paidJ] — The  judge  may  make  orders  con- 
cerning the  time  or  times,  and  by  what  instalments,  any 
costs  shall  be  paid.  They  must  be  paid  into  court  (o). 
Money  paid  into  court  is  deemed  to  be  appropriated,  first 
in  satisfaction  of  the  costs,  and  afterwards  in  satisfaction 
of  the  original  demand  (p). 

Execution        Execution  for,"] — Execution  may  issue  for  the  recovery 
for.  of  costs  in  the  same  manner  as  for  a  debt  adjudg^ed  by  the 

court  (y). 


When  to 
be  paid. 


(m)  19  &  20  Vict.  c.  108,  s.  34. 
(n)  lb.  s.  35. 
(o)  lb.  s.  45. 


{p)  Rule  103. 

{q)  9  &  10  Vict.  c.  95,  s.  88. 
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CHAPTER  XVIII. 


REMOVAL   07   PLAINT   BY  CERTIORARI. 


Where  Claim  exceeds  6L 

Bond. 

Where  Clam  does  nc€  exceed 
5L 


Wrii  of  Certiorari. 

AJIdaffil/or. 

Service  of  WrU^  and  effect  of 


Removal  of  Plaint  hy  Certiorari  where  Claim  exceeds  Remoral  of 
5/.] — ^We  have  already  seen  that  no  writ  of  error  lies  from  pWnt  by 
the  judgment  of  the  court,  and  that  a  prohihition  will  not  ^^^^^^Idm 
be  granted  on  the  ground  of  an  error  of  the  judge,  if  the  exceeds  5  /. 
matter  be  within  his  jurisdiction  (a).     The  cases  in  which 
a  defendant  may  object  to  the  trial  of  a  cause  in  the  county 
court  have  been  noticed  antey  p.  66.    If  the  damage  claimed 
in  an  action  is  above  52.,  the  plaint  may,  by  leave  of  a 
judge  of  one  of  the  superior  courts,  if  it  appear  to  such 
judge  a  fit  case  to  be  tried  in  one  of  those  courts,  be  re* 
moved  thereto,  upon  such  terms  as  to  payment  of  costs, 
giving  security  for  debts  or  costs,  or  other  terms,  as  such 
judge  thinks  fit  (b).     If  the  judge  requires  a  bond  to  be  Bond, 
given  by  either  party  (c),  it  must  be  at  the  cost  of  the  party 


(a)  Ante,  p.  42.  See  alM>  Re 
Lenaghany  2  £zr.  333;  Tqft  ▼. 
Bayner,  5  C.  B.  162.  See  Jones 
T.  Jon€S,  17  L.  J.,  Q.  B.,  170. 
S^  C.,  12  Jur.  397,  where  a  prohi- 
bition was  granted,  on  the  ground 
that  the  judge  had  reversed  his 
own  decision  after  one  of  the 
parties  had  left  the  court. 

{b)  9  &  10  Vict  c.  95,  s.  90. 
As  the  16th  section  of  the  Exten- 
sion Act,  13  &  14  Vict  c.  61, 
enacted  that  no  cause  or  matter 
pending  in  the  county  court  could 
be  removed  *'  by  appeal,  motion, 
writ  of  error,  certiorari,  or  other- 
wise, save  and  except  in  the  man- 
ner and  according  to  the  provi- 
sions hereinbefore  mentioned,*'  it 
has  been  questioned  whether  the 
right  to  remove  by  certiorari  was 
not  taken  away.  It  \b  clear,  how- 
ever, on  looking  at  the  statute, 
that  no  luch  alteration  was  in- 


tended, since,  by  sect  2  of  the 
same  act,  that  provision,  together 
with  the  rest  of  the  statute,  must 
be  read  and  construed,  together 
with  the  9th  &  10th  Vict  c.  95,  as 
one  act,  where  the  provisions  of 
the  latter  act  are  not  inconsis- 
tent with  the  former*  In /ones 
V.  Holdiworth  it  was  held  by 
Parke,  B.,  and  Piatt,  B.,  sitting 
at  chambers,  that  the  right  to 
remove  by  certiorari  still  exists. 
See  a  report  of  the  case,  16  L.  T. 
325.  A  strong  opinion  was  also 
expressed  to  the  same  effect  by  the 
Court  of  Exchequer  m  Parker  v. 
The  Briitol  and  Bseter  Railway 
Company t  6  Exr.  184.  S.  C,  2 
L.  M.  &  P.  136;  20  L.  J.,  Exr., 
112;  and  in  Brookmanv,  Wen- 
ham,  2  L.  M.  &  P.  233.  S.  C, 
15  Jur.  249.  Erie,  J.,  so  decided 
in  the  Bail  Court 

(c)  19  &  20  Vict  c.  108,  s.  70. 
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Part  i.    giving  it.     If  however  an  action  is  brought  on  the  bond, 

the  court,  by  rule  or  order,  may  give  relief  to  the  obligor, 

which  will  have  the  effect  of  a  defeasance  (d).  A  money 
deposit  may  be  made  in  lieu  of  a  bond  (e). 

Two  separate  plaints  between  the  same  parties,  in  neither 
of  which  a  sum  exceeding.  5  /.  is  claimed,  cannot  be  removed 
by  certiorari  under  the  above  provision  {/), 

Cases  of  partnership  accoimts,  under  sect.  65  of  the  9  & 
10  Vict-  c.  95  (^),  cannot  be  removed  by  certiorari^  for 
even  should  the  defendant  waive  the  question bf  jurisdiction, 
the  courts  of  common  law  have  no  machinery  by  which  they 
can  decide  the  claim  of  partners,  and  could  only  send  such 
cases  to  a  court  of  equity  {h). 

Where  a  plaint  in  a  county  court  for  20  L  damages  was 
removed  by  certiorari  into  a  superior  court,  and  another 
plaint  including  the  same  cause  of  action,  but  laying  the 
damage  at  5  /.,  was  entered,  a  prohibition  having  been  moved 
for,  it  was  held  that  the  pendency  of  the  first  action  in  the 
superior  court  was  no  ground  for  issuing  a  prohibition  to 
the  county  court  in  the  second  (t).  Where  a  judge,  on  the 
application  of  a  defendant,  granted  a  certiorari  to  remove  a 
plaint  for  a  demand  over  20  /.,  adding  as  a  condition  that 
the  defendant,  if  successful,  should  recover  no  more  costs 
than  would  have  been  allowed  in  the  county  court,  the 
Court  of  Exchequer  held  this  to  be  an  unreasonable  con- 
dition {j). 

The  right  of  the  Crown  not  being  taken  away  by  express 
enactment,  it  may  remove  a  plaint  which  affects  it,  although 
the  subject-matter  of  it  is  not  above  5/.  (A). 

Where  Where  Claim  does  not  exceed  5/.]— The  powers  of  re- 

claim does  moval  above  noticed  applies,  as  will  be  seen,  to  cases  only 
not  exceed  in  which  the  claim  is  above  5  2. ;  but  by  1 9  &  20  Vict. 
^'*  c.  108,  where  the  action  does  not  exceed  5/.,  it  may  be 

removed  by  writ  of  certiorari  into  a  superior  court,  if  the 
superior  court  or  a  judge  deems  it  desirable  that  the  cause 
shall  be  tried  in  the  superior  court ;  and  if  the  party  apply- 
ing for  the  writ  gives  security,  to  be  approved  of  by  a 
master,  for  the  amount  of  the  claim  and  the  costs  of  the 
trial,  not  exceeding  in  all  100/.,  and  assents  to  such  terms, 
if  any,  as  the  court  or  judge  imposes  (l), 

(<0  19  &  20  Vict  c.  108, 8. 70.  &  P.  196. 
Sttpo$t,  Chap.  XX.,  •*  Sccnrity."  (j)  Ex  parte  Tht  Great  We9- 

(c)  lb.  8.  71.  tern  Railway  Co.,  2  H.  &  N.  557. 

If)  Box  v.  Green,  9  Exr.  503.  (*)  Mounijoy  v.  Wood,  27  L.  T. 

{g\  Ante,  p.  41.  82.    This  waa  an  action  against 

(h)  Durani  ▼.  TamHn,  11  L.  T.  a  foreatal  officer  for  impounding 

267.  sheep. 

(i)  Edwardi ▼. Royere,  IL. M.  (/)  19 & 20 Vict. c.  108, s. S8. 
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Writ  of  Certioraru] — The  proper  writ  to  remove  a  plaint  Ch.  zviii. 

18  a  writ  of  certiorari  (w).     This  issues  of  right,  and  is 

granted  upon  an  ex  parte  application  (n),  which  should  he  ^"^  ^ 
made  to  a  judge  at  chambers,  and  not  to  the  court  (o).  ^^^*^^' 
The  writ  should  be  tested  on  some  day  in  term,  and  made 
returnable  on  a  day  certain  in  term(/i}.    The  affidavit  upon 
which  the  application  is  made  must  not  be  entitled  in  the 
cause,  but  simply  in  the  court  (q). 

If  a  certiorari  be  refused,  by  one  court  or  judge,  no  other 
may  grant  it.  The  applicant  may,  however,  appeal  from  a 
judge  to  the  full  court,  or  make  a  second  application  on 
different  grounds  (r). 

As  the  judg^  to  whom  the  application  for  a  certiorari  is  Affidarit 
made  may  exercise  his  discretion  with  respect  to  the  terms  ^* 
upon  which  he  will  g^rant  it,  as  to  costs,  kc,  (<),  it  is  im- 
portant that  the  affidavit  upon  which  the  application  is 
foimded  should  state  all  the  facts  material  to  the  case. 
Where  a  certiorari  had  been  obtained  by  a  plaintiff  upon  an 
affidavit  which  omitted  to  disclose  facts  as  to  costs  which 
the  defendant  had  already  incurred,  the  Court  of  Exchequer 
upon  those  facts  being  brought  before  it,  quashed  the  writ(<). 
Where,  however,  a  certiorari  had  been  issued  by  leave  of  a 
judge,  upon  an  affidavit  which  stated  generally  that  difficult 
questions  would  arise,  but  did  not  state  what  those  questions 
were,  or  the  grounds  upon  which  they  would  arise,  the 
court  refused  to  set  the  writ  aside,  as  it  did  not  appear  that 
those  particulars  were  not  pointed  out  to  the  judge  at 
chambers  (ti). 

The  granting  of  a  rule  niti  or  summons  for  a  certiorari 
will,  if  the  court  or  a  judg^  so  direct,  operate  as  a  stay  of 
proceedings  in  the  cause  until  the  determination  of  the  rule, 
or  until  the  court  or  judge  otherwise  orders ;  and  the  judge 
of  the  county  court  must  from  time  to  time  adjourn  the 
hearing  of  the  cause  to  such  day  as  he  thinks  fit.  If,  how- 
ever, a  copy  of  the  rule  or  summons  be  not  served  by  the 

(m)  The  court  being  one  of  re-  Robertwn  ▼.  Womaei,  19  L,  J^ 

cord.    The  onW  record,  however,  Q.  B.,  367. 

ia  the  entry  made  by  the  registnur  (p)  Roweil  v.  Breedom  3  DowL 

(ante,  p.  22).    In  the  old  county  324  ii. 

oourti  the  proper  writ  to  remove  (q)  Bx  parte  Nokro,  1  B.  &  C. 

a  plaint  waa  a  re, /a,  h, ;  aee  ante,  267 ;  Bx  parte  Bvane,  3  DowL, 

''Introduction.''    Aa  to  the  pro-  N.  S.,  410. 

per  mode  of  removing  plainta  in  (r)  19  &  20  Vict  c  108,  a.  44. 

replevin,  tee  ante,  p.  156.  (t)  9  &  10  Vict  c.  95,  a.  90. 

(n)  Symonde  v.   Dinudale,  2  (0  Parker  v.  The  Brietol  and 

Ezr.  533.    S.  C,  6  D.  &  L.  17 ;  Bseler  Railway  Company, 2  L.M. 

12  Jur.  485.  &  P.  136.    S.  C,  15  Jur.  110. 

(o)  Bawen  v.  Btant,  3  Ezr.  (ti)  Oolding  v.  Candweil,  2  L. 

111.     S.  C,  6  D.  &  L.  193 ;  M.  &  P.  175. 

h2 


172 


Service  of  Writy  and  Effect  of. 


Parti,    party  who  obtained  it  on  the  opposite  party  and  on  the 

registrar  of  the  county  court  two  clear  days  before  the  day 

fixed  for  the  hearing,  the  judge  of  the  county  court  may 
order  the  party,  who  obtained  it,  to  pay  the  costs  of  the  day 
or  part  of  them,  unless  the  superior  court  or  judge  has 
made  some  order  respecting  them  (v). 

Where  a  writ  of  certiorari  has  been  granted  on  an  ex 
parte  application,  and  the  party  who  obtained  it,  does  not 
lodge  it  with  the  r^istrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued,  two  clear  days  before  the  day  fixed 
for  hearing  the  cause,  the  judge  of  the  county  court  may, 
in  his  discretion,  order  the  party  who  obtained  the  writ  to 
pay  all  the  costs  of  the  day,  or  so  much  thereof  as  he  thinks 
fit,  unless  the  superior  court  or  a  judge  thereof  has  made 
some  order  respecting  them  (to). 

If  the  cause  has  been  removed  improperly,  the  opposite 
party  should  apply  to  the  court  or  a  judge  for  a  writ  of 
procedendOi  which  is  a  judicial  writ  issuing  from  the  supe- 
rior court,  and  commanding  the  judge  of  the  county  court 
to  proceed  with  the  cause  (x). 


Service  of 
writ,  and 
effect  of. 


Service  of  Writ,  and  Effect  of] — The  vrrit  should  be 
delivered  as  early  as  possible  to  the  judge  or  registrar  of 
the  county  court,  so  as  to  render  all  proceedings  taken  in 
that  court  after  its  service  irregular  and  coram  nonjudice  (y). 
If  the  judge  of  the  county  court  refuses  to.  obey  it,  he  is 
liable  to  an  attachment  for  contempt  (z).  The  effect  of  the 
service  of  the  writ  of  certiorari  is  instantly  to  suspend  the 
power  of  the  county  court  in  the  cause  which  it  removes  (a). 
Where  the  writ  was  left  with  a  clerk  at  the  registrar's  office, 
it  was  held  to  be  good  service  (b) ;  but  the  court  intimated 
that  the  strictly  proper  course  to  pursue,  where  there  has 
been  no  personal  service  on  the  judge,  and  the  cause  does 
not  come  on  for  hearing  until  after  the  return-day,  would  be 
to  rule  the  judge  to  return  the  writ  (c). 


(v)  19  &  20  Vict  c.  108,  s.  40. 

(tiT)  lb.  t.  41. 

{»)  Tidd's  Prac.  410, 9th  edit. 

(y)  Aocording  to  the  old  prac- 
tice, the  writ  must  have  been  de* 
livered  to  the  jadge  or  officer  of 
the  coart,  before  the  jury  ap- 
peared, or  before  one  of  them  had 
been  sworn;  otherwise  the  in- 
ferior court  might  proceed  with 
Che  caufie ;  43  Eliz.  c.  5. 

f^z)  Mtmgmm  v.  Wheatley,  6 


Exr.  88.  S.  C,  2  L.  M.  &  P.  155 ; 
15  Jur.  110  i  20  L.  J.,  Exr.  106. 

(a)  Tidd's  Prac.  404,  9th  edit.; 
Croti  T.  SmUh,  1  Salk.  148, 149 ; 
Fazacharly  v.  Baldo,  1  Salk.  352; 
Bevany.  Prothesky  2  Burr.  1151 ; 
Mvngeam  v.  WkeatUy^  ante. 

(b)  Brookman  v.  VFenhmn,  2 
L.  M.  &  P.  233.  S.  C,  15  Jur. 
249. 

(c)  Ibid. 
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APPEAL. 


tn  what  duet. 

Notice  of  Appeal, 

Security. 

Form  and  Dqpoeit  of  Appeal, 

IVantmistuin     to    Court    of 
Appeal, 


Neglect  to  proeeaUe. 

Judgment  of  Court  of  Appeal^ 
Entiyof 

Costt. 

New  Trial, 


In  fchat  catet  Appeal  liet,'] — In  all  cases  in  which  juris-  Id  what 
diction  was  given  to  tne  county  court  by  statute  9  &  10  Vict  «*■«■ 
c.  95,  the  judgment  of  the  court  is  final  and  conclusive  *PP**^  **•"• 
between  the  parties  (a),  and  no  method  of  reviewing  the 
judge's  decision,  whether  in  point  of  law  or  fact,  exists.  In 
actions,  however  in  which  Uie  debt  or  damage  sought  to 
be  recovered  is  above  20  /.,  in  actions  of  replevin  where  the 
rent  or  damage  exceeds  20/.,  in  actions  for  the  recovery  of 
tenements  where  the  yearly  rent  or  value  of  the  premises 
exceeds  20/.,  and  in  proceedings  in  interpleader  where  the 
money  claimed,  or  the  value  of  the  goods  claimed,  or  of  .the 
proceeds  thereof  exceeds  20/.,  and  in  all  actions  where  the 
parties  agree  that  the  court  shall  have  jurisdiction,  there  is 
an  appeal.  In  these  actions,  if  either  party  be  dissatisfied 
with  ihe  determination  or  direction  of  the  county  court  in 
point  of  law,  or  upon  the  admission  or  rejection  of  any  evi- 
dence, he  may  appeal  from  the  county  court  to  any  one  of 
the  superior  courts  of  common  law  at  Westminster  (b). 
No  appeal  will  lie,  however,  if,  before  the  decision  of  the 
county  court  be  pronounced,  both  parties  agree,  in  writing 
signed  by  themselves  or  their  attomies  or  agents,  that  the 
decision  of  the  judge  shall  be  final  (c). 


(a)  9  &  10  Vict  a  95,  •.  89. 

(6)13&14yict.  e.  61,s.  14  s 
19  &  20  Vict  c.  108,  i.  68.  Be- 
fore  the  last  of  these  sets  there 
was  no  appeal  in  cases  of  inter- 
pleader or  plaints  for  the  recovery 
of  tenements.  See  Betwiek  v. 
Bqfey,  9  Exr.  315.  S.  C,  23 
L.  J.,  Esr.,89 ;  IVoter  v.Fbiher" 
giUy  23  L.  J.,  C.  P.,  53.    Nor 


was  there  any  appeal  where  juris- 
diction had  been  conferred  on  the 
county  court  by  consent,  under 
13  &  14  Vict.  c.  61.  See  0ro9e9 
▼.  Jmutentt  9  Exr.  481.  S.  C, 
23  L.  J.,  Exr.,  91. 

(c)  19  &  20  Vict  e.  108,  s.  69. 
The  agreement  does  not  require  a 
stamp.    lb. 
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In  what  Cases  Appeal  lies. 


Part  i.  The  coart  of  appeal  is  constituted  by  two  or  more  of  the 
judges  of  the  superior  courts,  sitting  in,  or  out  of  term  for 
the  purpose  (d).  And  the  judges,  or  any  five  of  them,  may 
from  time  to  time  make  orders  for  regelating  the  proceed- 
ing in  appeals  (e.) 

An  appeal  will  not  lie  where  the  amount  sought  to  be 
recovered  by  the  plaint  is  under  20/.,  although  the  objection 
is  not  taken  until  the  case  has  been  stated  and  has  come  on 
for  hearing  (/).  As  a  general  rule  the  right  to  appeal 
depends  upon  the  amount  of  the  plaintiff's  claim,  and  not 
on  the  amount  for  which  judgment  is  given  (g).  But  if  the 
nature  of  the  case  is  such,  that  the  judge  of  the  county 
court  cannot  lawfully  give  higher  damages  than  20/.,  there 
is  no  right  of  appeal,  although  the  damages  claimed  are  un- 
liquidated and  exceed  20/.  Thus  in  an  action  against  a 
bailiff  for  omission  to  levy  a  debt,  and  costs,  amounting  to 
12/.  17 s.  Sd,t  in  which  the  judge  decided  against  the  plain- 
tiff*, it  was  held  that  no  appeal  would  lie,  although  he  had 
claimed  in  his  particulars  20/.  Is,  (h). 

The  power  of  appealing  is  confined,  it  will  be  observed, 
to  those  cases  only  in  which  one  of  the  parties  is  dissatisfied 
with  the  '<  determination  or  direction  of  the  court  in  point 
of  law,  or  upon  the  admission  or  rejection  of  any  evidence,** 
therefore,  where  there  is  no  juiy,  and  a  judge  finds  certain 
facts,  his  finding,  as  that  of  all  courts  of  inferior  jurisdic- 
tion on  questions  of  fact  (t),  is  final  and  cannot  be  ques- 
tioned. If  the  law  and  facts  of  a  case  are  so  mixed  up  in 
the  judgment  of  the  county  court,  that  it  is  impossible  to 
separate  them  so  as  to  eliminate  one  of  the  above  grounds 
of  appeal,  the  decision  cilnnot  be  reviewed  (A).  K  an  appeal 
is  contemplated,  any  point  which  a  party  may  rely  on,  should 
be  distinctly  raised  before  the  judge  of  the  county  court, 
since  the  court  of  appeal  will  allow  such  objections  only  to 
be  argued  as  were  made  at  the  trial  (/).  The  right  of  appeal 
exists  only  where  there  is  a  judgment  of  the  court,  and  does 
not  apply  to  an  order  of  committal  under  sect  99  of  the  9  h 
10  Vict.  c.  95  (m). 

The  party  who  is  desirous  of  appealing  may,  before  the 

(<i)  13  &  14  Vict  e.  61, 1. 14 ; 
15  &  16  Vict.  e.  54,  i.  2. 

(«)  15&16Vict  c.  54, 1.3. 

(/)  Bhweri  T.  Raeihant,  20 
L.  J.,  Q.  B.,  397. 

(g)  Drtnman  t.  Barrit,  9  Exr. 
485.    S.  C,  23  L.  J.,  Exr.,  210. 

(A)  Mayor  r.  Burnett,  4  Q.  B. 
655.    S.C.,24L.J.,  aB.,67. 

(0  Britiaim  t.  Kimunrd,  1  B. 
&B.432;  1  WiU. Stnnd.  263  a. 


(i)  Bait  Angtim  BmhtayCt 
pwff  T.  Ljfikfoe,  2  L.  M.  &  P. 
221.  S.  C,  20  L.  J.,  C.  P.,  84 ; 
15  Jar.  400.  Cawley  t.  FumeU, 
12  C.  B.  249.  6.  C,  20  L.  J., 
a  P.  197. 

(/)  Waiion  ▼.  Tke  Ambtrfoie^ 
4*c.  RttUwof  Coa^mtyt  15  Jnr. 
446. 

(m)  Raekkam  v.  Bhwers,  15 
Jnr.  758. 
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Security.  17 

rising  of  the  court  on  the  day  on  which  judgment  was  Cbap.xix. 

pronounced,  deliver  to  the  registrar  a  statement  in  writing* 

signed  hy  him,  his  counsel  or  attorney,  containing  the  grounds 
of  his  dissatisfaction.  In  default  of  such  statement  being 
delivered,  the  successful  party  may  proceed  on  the  judg- 
ment unless  the  judge  otherwise  orders ;  but  the  judge  may 
direct  proceedings  to  be  taken  on  the  judgment,  notwith- 
standing such  statement  has  been  delivered.  The  party  so 
dissatisfied  may,  however,  appeal,  on  gprounds  different  from 
those  contained  in  this  statement,  and  although  he  shall  not 
have  delivered  any  statement  (n). 

Notice  of  Appeal.]~^The  party  appealing  must,  within  Notioe  of 
ten  days  aner  the  determination  or  direction  in  the  county  H>petl. 
court,  give  notice  to  the  other  party  or  his  attorney  (o). 
The  ten  days  within  which  this  notice  may  be  given  are 
reckoned,  exclusive  of  the  day  of  trial  (p).  The  notice  of 
appeal  must  be  in  writing,  and  must  state  the  grounds  on 
which  tiie  party  appeals  (q).  The  sufficiency  Of  this  notice 
is  a  question,  however,  for  the  judge  of  the  county  court, 
and  if  he  tiiinks  it  sufficient,  the  objection  that  it  does  not 
contain  any  statement  of  the  grounds  of  dissatisfaction 
with  the  decision,  cannot  be  taken  before  the  court  of  ap- 
peal (r).  The  notice  must  be  signed  by  the  appellant,  lus 
attorney  or  agent,  and  it  must  be  served  on  the  registrar,  as 
well  as  on  the  successful  party,  by  post,  or  otherwise  («). 

If  before  such  notice  of  appeal  be  served  upon  the  regis- 
trar, execution  has  issued,  and  the  amount  of  the  judgment 
and  costs  of  execution  has  been  paid  into  the  hands  of  the 
bailiff,  or  has  been  levied  and  not  paid  over  to  the  success- 
ful party,  it  must  remain  in  court  to  abide  the  order  of 
the  court  (t). 

Security.'] — The  party  appealing  must  give  security,  to  Secvitj. 
be  approved  of  by  the  registrar  of  the  court,  for  the  costs 
of  the  appeal,  and  must  state  to  which  of  the  courts  of 
common  law  at  Westminster,  he  proposes  to  appeal  (u); 
and,  if  he  be  defendant,  for  the  amount  of  the  judgment, 
in  case  the  appeal  should  be  dismissed ;  this  security  as  to 
the  amount  of  the  judgment  is  not,  however,  required  in 
any  case  where  the  judge  of  the  county  court  has  ordered 
the  party  appealing  to  pay  the  amount  of  the  judgment 
into  the  hands  of  the  registrar  of  the  court,  and  the  same 

(n)  Rule  139.  26  L.  J.,  a  B.,  66;  S.  C,  21 

(o)  13  &  14  Vict.  c.  61,  8.  14.  Jar.,  295. 
(p)  Rule  140.  («)  Rule  141. 

(9)  Role  141.  (0  Rule  142. 

(r)  CBiiiio»v./eAfi9on,21L.J.,  («)  Role  144. 

Q.  B.,  164.    Evmu  t.  Matthew, 
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Parti,    has  been  paid(t;).     The   security  may  be  either  a  bond 
executed  by  the  appellant  and  two  sureties  (w),  or  a  de- 
posit of  money  (x).     If  the  appellant  fails  to  give  security, 
the  court  will  not  hear  the  appeal  (y). 

If  before  the  appellant  has  given  the  required  security, 
execution  has  issued,  the  registrar  must,  upon  the  ap- 
pealing party  giving  security,  forthwith  send  notice  thereof, 
by  post  or  otherwise,  to  the  bailiff,  and  proceedings  on  such 
execution  will  be  forthwith  stayed  (z).  The  court  of  appeal 
will,  if  it  gives  judgment  for  tiie  appellant,  order  the  money 
paid  in  by  him  as  security  for  costs  to  be  paid  out  to  him  (a). 
For  the  practice  respecting  the  bond  or  deposit  of  money, 
see  Chap.  XX. 

Form  and  Form  and  Deposit  of  AppeaW] — The  appeal  must  be 
**^P^'  °^  ^^  ^^®  ^*°"^  °^  *  ^^^  agreed  on  by  both  parties,  or  their 
^^^  '  attomies.  K  they  cannot  agree,  the  judge  of  the  county 
court,  upon  being  applied  to  by  the  piurties  or  their  attor- 
nies,  must  settle  the  case  and  sign  \t(b).  The  appellant 
should  be  careful  that  the  case  is  so  prepared  as  to  raise 
fully  any  objection  on  which  he  may  intend  to  rely ;  for 
both  parties  are  bound  by  it,  and  will  not  be  allowed,  when 
before  the  court  of  appeal,  to  travel  out  of  it  (c).  On  the 
other  hand,  the  respondent  should  be  careful  that  the  case 
when  settled  does  not  contain  any  ground  of  appeal^  which 
was  not  taken  before  the  judge  of  the  county  court ;  since 
if  an  objection  appears  on  the  face  of  the  case,  it  will  be 
considered  as  evidence  that  it  was  raised  before  the  county 
court ;  though,  probably,  if  it  could  be  shown  that  it  was 
not  so  raided,  the  court  of  appeal  would  refuse  to  enter- 
tain it  {d).  Where  a  case  was  stated  at  improper  length, 
the  Court  of  Queen's  Bench,  on  reversing  the  decision, 
refused  to  give  costs  to  the  appellant  (je). 

The  case  must  be  presented  to  the  judge  for  signature, 
unless  he  otherwise  orders,  at  the  court  held  next  after 
twelve  clear  days  from  the  day  on  which  judgment  was 
pronounced,  and  must  then  be  signed  by  the  judge,  and 
be  sealed  with  the  seal  of  the  court.  Where  a  judge  signed  a 
case,  but  stated  that  certain  documents  ought  to  be  inserted, 
and  that  when  that  was  done  he  would  re-sign  it,  which  he 
afterwards  declined  to  do,  it  was  held  that  the  signing  being 

(o)  13  &  14  rict  e.  61,  8. 14.  (()  13  k  14  Vict  c.  61, 1. 15. 

(w)  19  &  20  Vict  c.  108,  i.  70.  (c)  WaUon  t.  TheAmbergate, 

(x)  lb.  8.  71.  4*^.  Railway  Company,  15  Jar. 

(y)  Stone r.DwrAJuT.,If.S.,  448. 

534.  (d)  Yorie  v.  Smith,  21  L.  J., 

(0  Rale  143.  a  B.,  53. 

(a)  Kelly  t.  WeMer,  16  Jar.  (e)  Evane  v.  Mathiae,  7  E.  & 

838.  B.  590. 
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only  oonditional  did  oot  take  effect  until  the  documents  were  Chap.xix. 

inserted,  and  that  the  date  of  their  insertion  must  be  taken 

as  the  true  date  of  the  affixing  of  the  signature  ( f ).  When 
signed  and  sealed,  one  copy  of  the  case  must  be  deposited 
with  the  registrar,  and  another  sent  by  the  appellant,  to  the 
successful  party,  by  post  or  otherwise,  within  three  clear  days 
next  after  the  time  of  its  being  signed  and  sealed.  If  the 
appellant  does  not  comply  wiUi  this,  the  successful  party 
may  proceed  on  the  judgment,  unless  the  judge  otherwise 
orders  (g). 

Transmission  to   Covrt  of  Appeal] — The  appellant  TVanimis- 
must  within  three  clear  days  next  after  the  case  is  siirned  *^<^  to 
and  sealed,  transmit  two  copies  thereof,  by  post  or  other-  I^pgli 
wise,  to  the  rule  department  of  the  master's  office  of  the 
court  in  which  the  appeal  is  to  be  brought.    Notice  of 
such  transmission  must  forthwith  be  given  by  the  appellant 
to  the  successful  party,  by  post  or  otherwise.    In  default  of 
this,  the  successful  party  may  proceed  on  the  judgment; 
and  on  application  to  the  court,  will  be  entitled  to  such  costs 
as  he  may  have  incurred  in  consequence  of  the  appellant's 
proceedings .     The  respondent  may,  however,  instead  of  pro- 
ceeding on  such  judgment  within  twenty-eight  days  from 
the  signing  of  the  case,  transmit  it  in  the  manner  prescribed 
to  the  appellant)  and  give  the  like  notice  to  him  of  such 
transmission  (A).    The  appellant  must  set  down  the  case  for 
argument  (t),  and  deliver  copies  of  the  case  to  the  clerks 
of  a^e  judges  who  are  to  hear  the  appeal,  in  the  same  man- 
ner and  at  the  same  time  as  paper  books  are  delivered  before 
the  argument  of  a  demurrer ;  namely,  four  clear  days  before 
the  day  appointed  for  argument  (j). 

Neglect  to  Prosecute,] — If  after  the  case  has  been  trans-  Neglect  to 
mitted,  the  appellant  does  not  prosecute  his  appeal  with  due  proaecote. 
diligence  according  to  the  practice  of  the  court  of  appeal, 
the  party  snocessftil  in  the  county  court  may  apply  to  the 
judge  for  leave  to  proceed  on  the  judgment,  and  leave  for 
that  purpose  may  be  granted  accordingly,  if  the  judge 
thinks  fit;  and  the  successful  party  will  idso  be  entitled  to 
such  costs  as  he  may  have  incurred  in  consequence  of  the 
appellant's  proceedings,  which  costs  will  be  added  to  the 
judgment  (A). 

(/)  Figg  ▼.  WiUthmm,  9Eir.  R.  15 \  Coopiri,  Stepkenwnf  16 

475.    8.C.,23L.  J.,Bzr.,129.  Jar.  424. 

{g)  Role  145.  0)  Reg.-Gen.,  H.  T. ,  16  Vict. 

(A)  13  &  14  Vict  c.  61,  s.  15,  R.  16. 

and  Ride  146.  (k)  Role  147. 

(f )  Reg.-Gen.,  H.  T.,  16  Vict 
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Part  i.       Judgment  of  Court  of  Appeal.'] — The  court  of  appeal 
haTing  beard  the  case  argued,  may  order  a  new  trial  on 


Jadgmeat  such  terms  as  it  thinks  fit,  or  may  order  judgment  to  be 
of  comrt  of  entered  for  either  party,  as  the  case  may  be,  which  order  is 
*PP^*  final  (/).  The  court  may  also  order  a  judgment  of  nonsuit 
to  be  entered  (m).  Where  the  case  stated  by  the  parties 
does  not  confine  itself  to  the  asking  of  particular  questions, 
but  sets  out  the  judgment  of  the  judge  below,  or  his  sum- 
ming up  to  the  jury,  the  court  of  appeal  will  give  judgment 
upon  the  whole  case  (n). 

Where  a  plaint  was  tried  by  a  jury  in  the  county  court 
who  found  for  the  plaintiff,  aiul  an  appeal  was  brought  on 
the  ground  of  the  improper  reception  of  evidence,  it  was 
held  that  the  court  above  had  no  power  to  set  aside  the 
yerdict  and  direct  that  judgment  should  be  entered  for  the 
defendant,  but  that  they  should  only  direct  a  new  trial  (o). 
When  the  court  of  appeal  has  pronounced  judgment,  eiUier 
party  may  deposit  the  original  order  of  the  court  of  appeal, 
or  an  office  copy  thereof,  with  the  r^strar  of  the  county 
court,  and  within  forty-ei^t  hours  from  the  time  of  such 
deposit,  give  notice  thereof  in  writing  to  the  other  party 
Rntrj  of.  by  post  or  otherwise  (p).  K  the  order  of  the  court  of 
appeal  is,  that  judgement  shall  be  entered  for  either  party, 
then  such  judgment  must  be  entered  accordingly,  and  the 
successful  party  is  at  liberty  to  proceed  thereupon,  as  if 
upon  an  original  judgment  of  the  county  court  {q\ 

The  court  to  which  the  appeal  is  made  noay  make  such 
order  as  to  costs  as  they  think  proper  (r).  The  costs  of 
appeal,  as  a  general  rule,  follow  the  result  («).  The  rule  is 
not,  however,  inflexible  (Q.  Where  the  judge  of  a  county 
court  ruled  a  point  of  law  against  a  plaintiff,  with  leave  to 
move  to  set  aside  the  verdict,  and  the  plaintiff  instead  of 
so  moving,  appealed  to  a  superior  court,  which  decided  the 
point  in  his  favour,  it  was  held  that  he  ought  to  have  his 
costs  of  appeal,  since  he  was  not  bound  to  try  the  experi- 
ment of  going  a  second  time  before  the  same  judge  who  had 
once  expressed  an  opinion  against  him  (u). 


Corti. 


(/)  13  &  14  Vict,  c  61, 1.  14. 

(m)  FuOer  v.  Ckevtiip  17  Jar. 
736. 

(n)  Clari§r.  Standee,  7  Exr. 
439.    S.  C,  16  Jar.  430. 

(o)  /ottof  T.  Adttm»t  20  L.  J., 
Q.  B.,  397. 

ip)  Rale  148. 

Iq)  Rale  150. 

(r)  13  &  14  Vict  c  61,  ■.  14. 

(f)  Robvuon  V.  Lawrence,  7 


Ezr.  123.  S.  C,  2  L.  M.  &  P. 
673 ;  15  Jar.  1087  ;  21  L.  J., 
Ezr.,  36.  Seealao£rim/T.  fFmy, 
7  Ezr.  12511.  S.  C,  21  L.  J., 
Ezr.,  37.  Camum  t.  Johmam, 
21  L.  J.,  Q.  B„  164. 

(t)  Mouninop  v.  ColUer,  1  E. 
&  B.  630. 

(«)  (htikmtiiie  ▼.  Hudnm,  7 
Ezr.  380.    S.  C,  16  Jor.  430. 
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A  new  trial  in  pursuance  of  the  order  of  ^e  court  of  Cbap.xiy. 

appeal  must  be  entered  for  trial  at  the  court  which  is  held ; — 

next  after  twelve  clear  days  from  the  time  when  the  order  ^^^  *"*^' 
or  office  copy  has  been  deposited  with  the  reg^istrar,  unless 
the  parties  agree  that  it  shall  take  place  sooner,  or  the  judge 
otherwise  orders,  and  it  must  be  conducted  in  the  same 
manner  as  any  new  trial  granted  by  the  county  court 
itself  (f ). 

(tr)  Rule  149. 
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CHAPTER  XX. 


SECURITY. 


In  what  Cases, 
If  hy  Bond, 
Action  on. 


If  by  Deposit. 

Payment  out  of  Court  of  De- 
posit. 
In  Superior  Courts. 


In  what  The  cases  in  wbich  security  is  required  to  be  griven  in 

cases.         the  county  courts  are  as  follows : —  .     « 

1.  Upon  a  defendant  objecting  to  a  cause  beix^  tried  in 
the  county  court  (a), 

2.  Upon  application  for  a  warrant  to  return  goods  to  a 
replevisor  (b). 

3.  Upon  obtaining  leave  to  defend  an  action  brought 
under  the  '*  Sununary  Procedure  on  Bills  of  Exchange  Act, 
1855." 

4.  On  application  for  a  new  trial  to  stay  or  suspend  a 
judgment,  order  or  execution,  where  security  is  ordered  to 
be  taken  by  the  court  (c). 

5.  Upon  a  party  proposing  to  appeal  (d). 

The  security  in  any  case  may  be  either  by  bond,  or  by 
a  deposit  of  money. 

If  by  bond.  If  hy  SoTul.'] — The  party  intending  to  take  the  pro- 
ceemng  must  find  sureties  to  join  with  him  in  the  bond  (f ), 
and  must  serve  by  post  or  otherwise,  on  the  opposite  party 
and  the  registrar  at  his  office,  notice  of  the  persons  whom 
he  proposes  as  his  sureties,  according  to  a  form  in  the 
schedule  to  the  rules.  The  registrar  must  forthwith  give 
notice  to  both  parties  of  the  day  and  hour  on  which  h^ 
proposes  that  the  bond  shall  be  executed,  and  must  state  in 
the  notice  to  the  obligee  that  if  he  have  any  valid  objection 
to  make  to  the  proposed  sureties  or  either  of  them,  that  he 
must  make  it  at  that  time  (f).  The  sureties  must  make 
an  affidavit  of  their  sufficiency  before  the  registrar,  in  the 

(a)  19  &  20  Vict  c  108,  i.  39,  (d)  IS  &  14  Vict  e.  61, 1. 14 ; 

ante,  p.  66.  and  19  &  20  Vict  c.  108,  i.  68, 

(ft)  lb.  c.  108,  n.  65  and  66,  anttt  p.  170. 

ante,  p.  151.  («)  19  &  20  Viet.  c.  108,  i.  70. 

(c)  9  &  10  Vict  e.  95,  at.  80,  (/)  Role  134,  Fonn  13,  App. 
9,  and  105,  antSy  p.  159. 
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form  in  the  schedule  to  the  rules,  unless  the  opposite  party  Crap.  xx. 

shall  dispense  with  it  (g).     The  bond  must  be  given  at  the ' 

cost  of  the  party  giving  it^  and  must  be  made  to  the  other 
party  or  intended  party  in  the  action  or  proceeding  (A).  It 
is  to  be  executed  in  the  presence  of  the  judge,  registrar,  a 
commissioner  of  a  court  of  law  or  equity,  or  a  justice  of 
the  peace.  K  executed  in  the  presence  of  the  judge  or 
registrar,  it  need  not  be  attested  (i).  It  is  to  be  deposited 
with  the 'registrar  until  the  cause  be  finally  disposed  of  (k)» 

In  cases  of  objection  to  the  trial  in  the  county  court  the 
bond  must  be  in  a  sum  not  exceeding  150/.  (I). 

In  cases  of  replevin  the  bond  must  be  in  a  sum  sufficient 
to  cover  the  alleged  rent  or  damage,  and  the  probable  costs 
of  the  cause  in  the  superior  or  county  court,  according  to 
the  court  in  which  the  replevisor  elects  to  sue  (m). 

In  cases  of  appeal,  the  bond  is  to  be  taken  in  a  sum  equal 
to  20/.,  and  the  amount  of  the  judgment  of  the  county 
court  (n). 

In  other  cases  it  is  to  be  the  amount  fixed  by  the  court 
or  registrar. 

Action  cm.] — If  any  action  be  brought  on  the  bond,  the  Action  on. 
court  in  which  the  action  is  brought,  may,  by  rule  or  order, 
give  such  relief  to  the  obligors  as  may  be  just,  and  such  rule 
or  order  is  to  have  the  effect  of  a  defeasance  of  the  bond  (o). 

If  Security  by  Deposit,'] — Where  a  party  is  required  to  if  seearity 
give  security,  he  may  m  lieu  of  giving  a  bond,  deposit  with  by  dqKMit. 
the  registrar  a  sum  equal  in  amount  to  the  sum  for  which 
he  would  otherwise  give  security,  together  with  a  memo- 
randum, to  be  approved  of  by  the  registrar,  and  to  be  signed 
by  the  party,  his  attorney  or  agent,  setting  forth  the  con* 
ditions  on  which  the  money  is  deposited,  and  the  registrar 
must  give  a  written  acknowledgment  of  the  deposit  (p). 
The  party,  upon  making  the  deposit,  must  give  notice  to  the 
opposite  party  or  otherwise,  of  the  deposit  having  been 
made  (^). 

Payment  out  of  Court  of  Deposit^ — The  judge  of  the  Payment 
court  m  which  the  money  has  been  deposited  may,  on  the  <>^^  o' 
same  evidence  as  would  be  required  to  enforce  or  avoid  a  J^^:? 
bond,  given  by  way  of  security,  order  the  sum  deposited 

[g)  Rule  135.    Form  14,  App.  (m)  19  &  20  Vict  c.  108,  ss. 

(A)  19  &  20  Vict.  c.  108, 1.  70.      65  and  66. 
ii)  Rule  136.  (n)  See  forms  66  and  67,  App. 

{k)  Rule  138.  (o)  19  &  20  Vict  c.  108,  t.  70. 

(/)  19  &  20  Vict.  c.  108,  t.  39.  (p)  lb.  s.  71. 

{q)  Rule  137. 


182  I^  Superior  Courts. 

Part  i.    to  be  paid  out  to  such  party  or  parties  as  to  bim  sball  seem 
just  (r). 


Ininperior  In  Superior  Courts.'] — Wbere  security  is  required  by 
courts.  any  of  the  county  court  acts  to  be  given  in  a  superior  court, 
it  may  be  by  bond  or  deposit,  the  same  as  if  it  were  required 
to  be  given  in  a  county  court  (s) ;  and  the  court  in  which 
an  action  on  the  bond  is  brought  has  the  same  powers,  as  to 
giving  relief  to  the  obligors,  and  to  the  disposal  of  the 
money  deposited,  as  are  above  stated  to  be  possessed  by  the 
county  court  (<). 

(r)  1 9  &  20  Vict  c.  108,  8.  71 .  (/)  19  &  20  Vict  c.  108,  s.  70. 

(t)  lb.,  M.  70  and  71. 


168 


CHAPTER  XXI. 


ARBITRATION. 

Reference  to  ArUtrfUinm. 
Revocation  of  Reference. 
Entry  of  Award. 

Reference  to  J.r&tfratton.]— The  judge  majr*  with  the  Reference 
consent  of  both  parties,  order  the  suit  with  or  without  ^  "^^^^ 
other  matters  in  difference  (within  the  jurisdiction),  to  be 
referred  to  arbitration,  to  a  person  or  persons,  in  such 
manner  and  on  such  terms,  as  he  thinks  reasonable  and 
just  (a).  Where  a  plaint  is  entered,  the  judge  may,  with 
the  consent  of  the  parties,  in  cases  within  the  ordinary 
jurisdiction  of  the  court,  and  also  in  cases  of  enlaiged 
jurisdiction  by  consent  under  sect.  28  of  the  19  &  20  Vict. 
c.  108,  make  an  order  for  a  reference  before,  upon,  or  after 
the  return-day  of  the  summons,  and  all  the  provisions  as 
to  references  apply  to  a  proceeding  under  such  an  order ; 
and  the  same  fees  must  be  paid  on  making  the  order  as 
if  it  were  made  on  the  hearing  of  the  cause  {b). 

The  judge  has  no  power  to  refer  a  cause  except  by  con- 
sent of  the  parties;  therefore  in  pleading  such  an  order  of 
reference,  it  is  sufficient  to  state  that  the  parties  mutually 
agreed  to  refer,  without  mentioning  that  it  was  done  by 
order  of  the  judge  (r). 

An  order  of  reference,  when  once  made,  cannot  be  re-  Reroeatioii 
Toked  by  either  party,  except  by  consent  of  the  judge  (d).     ^}^^^^' 

By  the  act  to  amend  the  law  of  evidence,  14  &  15  Vict. 
c.  99,  sect.  16,  it  is  enacted  that  *^  every  court,  judge, 
Justice,  officer,  commissioner,  arbitrator,  or  other  person, 
now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  is  hereby 
empowered  to  administer  an  oath  to  all  such  witnesses  as 
are  legally  called  before  them  respectively  "(e). 

(a)  9  &  10  Vict  c.  95,  8.  77.  (<!)  9  &  10  Vict,  c  95,  i.  77. 

{b)  Role  175.    Fonn  90,  App.  (e)  Before  this  act,  an  arUtn- 

(e)  Roper  ▼.  Levi,  2  L.  M.  &  tor  appointed  by  a  oonnty  court 

P.  621.    S.  C,  21  L.  J.,  Exr.,  had  no  power  to  adminiater  an 

28. 


184  Entry  of  Award, 

Part  i.         Entry  of  Award.'] — ^The  award  of  the  arbitrator,  arbi- 

trators,  or  umpire,  when  made,  is  entered  as  the  judgment 

Entry  of     in  the  cause,  and  is  as  binding  and  effectual  as  if  given  by 

award.        the  judge,  but  at  the  first  court  held  after  the  expiration 

of  one  week  after  the  entry  of  the  award,  the  judge  may 

set  it  aside,  or,  with  the  consent  of  both  parties,  may  revoke 

the  reference  and  order  another  (f). 

oath,  and,  eoDteq[iiaitl7,  a  wit-      See  JS.  ▼.  Hailet,  20  L.  J.,  Mag. 

nen  Bwearing  ftdady  before  him      Caa.,  197. 

could  not  be  indicted  for  peijnry.  (/)  9  &  10  Tict  c  95,  a.  77. 
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CHAPTER  XXII. 


PBOHIBITION. 


ORDER   REQUIRING   JUDGE  OR  OFFICER   TO   ACT. 

SeUing  tuide  Writ  of. 

Effect  of  on  Proceedings  in 
County  Court. 

Error. 


What  Courts  may  grant  a 

Prohibitum, 
In  what  Cases  granted. 
In  what  Cases  not. 
Application  for,   when^  and 

how  to  be  made. 
Waiver. 


Order  requiring  Judgb 
OR  Officer  to  Act,  194. 


The  writ  of  prohibition  is  a  writ  issuing  out  of  the 
superior  courts  to  restrain  any  inferior  courts,  within  the 
limits  and  bounds  of  their  several  jurisdictions  prescribed 
to  them  by  law.  It  is  granted  in  all  cases  where  an  inferior 
court  exceeds  its  powers,  either  by  acting  where  it  has  no 
jurisdiction,  or  where  having  a  primary  jurisdiction,  it  takes 
upon  itself  the  decision  of  something  not  included  within  its 
jurisdiction  (a).  There  was  formerly  great  difference  of 
opinion  whether  this  writ  was  discretionary,  or  to  be  granted, 
ex  deibito  justitice,  but  the  better  opinion  seems  to  be  that 
it  is  of  right,  though  discretionary  in  the  sense  that,  from 
the  circumstances  of  the  case,  the  courts  may  exercise  a  legal 
not  arbitrary  discretion  (&)•  And  in  a  recent  case  it  was 
held,  tlfiit  when  a  party  establishes  to  the  court,  facts  upon 
which  an  application  is  properly  founded,  he  is  entitled  to 
the  writ  as  of  right  as  in  the  cases  of  mandamus  and  quo 
warranto  (c). 

What  Courts  tnay  granta  Prohibition^] — Any  one  of  What 
the  superior  courts  or  common  law  at  Westminster  may  «>wti  may 
award  a  prohibition  to  the  county  courts,  so  also  may  the  S^iJ^'**" 
Court  of  Chancery  (c^);  but  until  recently  the    former 
courts  could  only  grant  it  in  term  time,  while  the  latter, 
which  sits  also  in  vacation,  might  issue  it  either  in  term 

(a)  2  Inst.  601 ;  F.  N.  B.  40 ;  and  cases  there  cited. 
12  Rep.  65;  Bac  Ab.  tit  Pro-  (e)  Jackson  ▼.  Beaumont,  U 

hibition.  Ezr.  300. 

(6)  Bac.  Ab.  Prohibition  (B.)  (d)  F.  N.  B.  53;  4  Init.  71. 
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Part  i.    time  or  in  vacation  (e) ;  it  seems,  However,  that  it  will  not 

entertain  such  applications  in   term  time^  as  they   come 

more  appropriately  under  the  cognizance  of  courts  of 
^'^  (/)•  The  ^""^^  from  Chancery  appears  not  to  he  return- 
able, but  if  disobeyed  that  court  grants  an  attachment 
returnable  in  the  Queen*s  Bench  or  Common  Bench  (g). 
And  now  by  the  12  &  18  Vict.  c.  109,  ss.  26,  27,  and  28, 
a  writ  of  prohibition  may  issue  out  of  the  Petty  Bag  Office 
of  the  Court  of  Chancery  in  vacation  as  well  as  in  term 
time  (7i),  and  by  the  13  &  14  Vict.  c.  61,  s.  22,  any  judge 
of  any  of  the  superior  courts  of  common  law  may,  as  well 
in  term  time  as  in  vacation,  hear  and  determine  appli- 
cations for  writs  of  prohibition  directed  to  the  judges  of  the 
county  courts,  and  may  make  such  rules  or  orders  for  the 
issuing  of  such  writs  as  might  have  been  made  by  the 
court.  If  the  inferior  court  has  no  jurisdiction,  a  writ  of 
prohibition  will  be  g^ranted  even  on  the  application  of  a 
stranger  (t). 

The  courts  will  not  grant  a  rule  nisi  for  a  prohibition  on 
the  last  day  of  term  in  cases  where  the  piarty  has  been 
dilatory  in  applying  for  it ;  indeed  it  is  doubtful  whether  in 
such  a  case  they  will  grant  it  at  all  (Jc)^  unless  a  rule  for 
that  purpose  has  been  obtained  on  a  former  day  (/).  But 
a  rule  may  be  obtained,  on  motion,  staying  proceedings  till 
the  ensuing  term  (m).  This  rule  of  practice  is  of  little 
importance  now  that  any  of  the  judges  can  at  any  time 
grant  a  prohibition. 

In  what  I^  what   Causes  granted.^ — A  prohibition  is  granted 

cases  either  absolutely  or  hoc  usque  only  until  a  particular  act  be 

granted,  done.  The  first  is  peremptory  and  ties  up  the  inferior  juris- 
diction till  a  consultation  is  awarded ;  the  second  is  ipso 
facto  discharged  upon  performing  the  act,  and  that^thout 
any  writ  of  consultation  (n).  A  writ  of  prohibition  will  be 
granted  to  a  county  court  in  any  case  in  which  it  exceeds 
the  jurisdiction  given  by  the  several  statutes  by  which  it  is 
governed,  or  takes  upon  itself  the  cognizance  of,  any  action 
of  ejectment,  or  of  any  action  in  which  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,  or  to  any  toll,  fair,  or 

(«)  Monigomtry  v.  Blair,  2  v.  Quern  of  Spain,  20  L.  J.,  Q, 

8ch.  &  Lef.  (Ir.)  136.  B.,  488. 

(/)  Peere  Wms.  476 ;  Wright  {k)  Thorn  r.  Siwtmont,  9  G.  B. 

▼.  Caiiell,  19  L.  J.,  Chan.,  527.  323,  where  see  per  Manle,  J. 

{g)  4  Inst.  81.  (/)  Tidd.  498 ;  3  Burr.  1922. 

(A)  Wnght  ▼.  Cettell,  13  Bea-  (m)  Latch.  72 ;  RoL  Rep. 456; 

van,  81.    S.  C,  19  L.  J.,  Chan.,  Tidd.  498. 

527.  (n)  Bac.  Ab.  Prohibition  (F.)} 

(0  2  Inst  602 ;    Wadtworth  TaiU  v.  Bdwardt,  6  Mod.  308. 
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market  or  franchise^  is  in  question,  or  in  which  the  validity  Ch.  xxii. 
of  any  demise,  hequest,  or  limitation  imder  any  will  or  settle- 
ment  may  he  dispated,  or  for  any  malicious  prosecution,  or 
for  any  lihel  or  slander,  or  for  criminal  conversation,  or  for 
seduction,  or  for  breach  of  promise  of  marriage  (o).  Other 
instances  in  which  a  writ  of  prohibition  will  be  granted  are 
pro  defectu  triationis,  that  is,  the  want  of  any  means  of 
tr3ring,  as  when  it  is  impossible  to  try  the  cause  by  the 
proper  and  Intimate  evidence  (/}).  Taking  a  wrong  course 
in  trying  is  not,  however,  such  a  defect  (q).  So  where  the 
judge  is  a  party,  or  has  an  interest,  neither  he  nor  his  deputy 
can  determine  a  cause  or  sit  in  court  (r).  A  prohibition 
was  issued  where  a  judge,  of  his  own  authority,  and  without 
the  consent  of  the  plaintiff,  amended  the  particulars,  with  a 
view,  by  reducing  the  plaintiff's  demand  below  50  /i,  to  give 
the  county  court  jurisdiction  (<)• 

A  writ  of  prohibition  may  be  partial,  and  prohibit  so 
much  of  a  plaint  as  exceeds  the  jurisdiction  of  the  inferior 
court,  allowing  it  to  proceed  as  to  the  residue.  Thus,  where 
the  cause  of  action  disclosed  by  the  particulars  was  divisible, 
and  part  had  arisen  within  the  jurisdiction  of  a  county  court 
and  part  out  of  the  jurisdiction,  the  Court  of  Queen's  Bench 
granted  a  prohibition  as  to  the  latter  only  (t). 

The  writ  of  prohibition  is  not  taken  away  by  the  13  &  14 
\^ct.  c  61,  ss.  14  and  16,  where  a  county  court  is  actmg 
without  jurisdiction  (u). 

In  what  Cases  not  granted.] — ^But  the  court  will  not  in  what 
inquire  into  the  correctness  of  the  judge's  decision,  where  cun  not 
it  is  on  some  matter  clearly  within  his  jurisdiction  (»).  K™"**d. 
Where,  therefore,  the  judge  of  a  county  court  gave  judg- 
ment for  the  plaintiff,  notwithstanding  that  at  the  trial  the 
defendant's  plea  (that  judgment  had  already  been  obtained 
and  execution  executed  against  him  in  another  inferior  court 
in  an  action  brought  in  the  latter  court  upon  the  same  cause 
of  action),  was  admitted  to  be  true,  the  superior  court 


(0}  9  &  10  Vict,  c  95,  I.  58. 
See  rarther  of  tbeie,  amie,  o.  IV., 

JURISDICTIOK. 

(p)  ¥tt  Lord  Denmm,  C.  J., 
in  Whuor  t.  Dw^fard,  12  Q.  B. 
608.    S.  C,  12  Jorict,  630. 

(g)  Per  Patteion,  J. ,  in  Whuor 
▼.  Jhft^ordf  amie. 

(r)  Salic.  396 ;  Hardw.  503. 

(«)  ma  T.  iStPfT/,  10  Exr.  726. 
S.  C,  24  L.  J.,  Exr. ,  137 ;  1  Jar., 
N.  S.,  167. 


(/)  Experte  Wahh,  1 E.  Se  B. 
383.  S.C.,22L.J.,aB.,137; 
17  Jur.  596.  See  also  F)re§  r. 
Burgoyne,  5  B.  &  C.  400. 

(tf )  Wright  T.  CaiieU,  13  Bea?. 
S.  C,  19  L.  J.,  Ciian.,  52. 

(y)  Wintor  v.  Ihatford,  12  Q. 
B.  608.  S.  C,  12  Jar.  630; 
Joseph  T.  Henry,  19  L.  J.,  Q.  B., 
365.  S.  C,  15  Jar.  104.  Lexden 
Union  Y.  Sauihgaie^  10  Exr.  201. 
S.  C.,23L.  J.,Ezr.,  316. 
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Application  for ^  when^  and  how  made. 


Part  i.    declined  to  interfere  (w).      So,  ^rhere  after  recovery  of  a 

judgment  for  a  debt  against  a  defendant  in  a  county  court, 

he  petitioned  for  and  obtained  his  discharge  under  the 
Insolvent  Act,  and  inserted  the  debt  in  the  schedule,  and 
on  a  judgment  summons  before  the  county  court,  under  the 
9  &  10  Vict.  c.  95,  s.  96,  pleaded  his  discharge,  but  the 
county  court  judge  notwithstanding  made  an  order  for  the 
payment  of  the  debt  by  instalments,  and  afterwards,  upon 
default,  for  his  committal,  it  was  held  that  although  the 
defendant,  who  had  been  imprisoned,  might  be  entitled  to 
his  discharge,  it  was,  at  most,  an  error  in  the  exercise  of  the 
powers  of  the  county  court  judge,  and  that  therefore  prohi- 
bition would  not  lie  (x).  It  does  not  lie  for  receiving  im- 
proper evidence(y),  nor  for  the  misconstruction  of  a  statute(2)y 
nor  on  the  ground  that  a  former  action  has  been  removed 
by  certiorari  and  is  still  pending  (a).  Where  a  plaint  was 
brought  for  trespass  and  false  imprisonment,  but  the  judge 
of  the  county  court  in  giving  judgment  used  expressions  as 
if  he  was  giving  damages  for  a  malicious  prosecution,  in 
which  case  the  court  would  not  have  had  jurisdiction,  the 
Court  of  Queen's  Bench  held  that,  although  that  might 
form  a  good  ground  for  a  motion  for  a  new  trial,  they 
would  not  grant  a  prohibition  (b). 

Applica-  The  Application  for,  when^  and  how  ?»a«fe.]— A  prohi- 
^^  '"^''»  .  bition  may  be  obtained  by  the  defendant  as  soon  as  any 
bow'made.  proceedings  have  been  taken  against  him  in  the  inferior 
court,  and  there  is  no  occasion  for  him  to  wait  till  he  has 
pleaded  to  the  jurisdiction  and  the  plea  has  been  over- 
ruled (c);  for  a  prohibition  may  be  g^ranted  upon  the  request 
of  a  stranger  as  well  as  of  the  defendant  himself,  the  reason 
being  that  when  an  inferior  court  exceeds  its  jurisdiction  it 
is  chargeable  with  a  contempt  of  the  crown  as  well  as  a 
grievance  to  the  party  {d)^ 

It  may  also  bsue  in  all  cases  where  the  want  of  jurisdic- 
tion appears  on  the  face  of  the  proceedings,  so  long  as 


(w)  Tf^  T.  Rayner,  5  C.  fi. 
162. 

{s)  Still  y.  Booth,  1  L.  M.  & 
P.  440.    Per  Wigbtman,  J. 

(y)  In  Re  Dwrford,  12  Jar. 
361.  Bat  see  per  Patteion,  J., 
Wimor  t.  Du^ord,  12  Q.  B. 
611.    S.  C,  12  Jar.  629. 

{z)  In  Re  BoweHt  15  Jar.  1196. 

(a)  JSdwarde  ▼.  Rogere,  19  L. 
J.,  Ezr.,  149.     S.  C  14  Jar.  91. 

{b)  Chiven  t.  Saoagef  5  E.  & 
B.  697.  S.  C,  25  L.  J.,  Q.  B.. 
85.     See  howeTer  HwU  v.  North 


Stqffbrd  Railway  Co.,  2  H.  &  N. 
451,  wndanie,  p.  40. 

(e)  Sewelt  v.  Jonee,  19  L.  J., 
a  B.,  372.  S.  C,  15  Jar.  153, 
per  Wightman,  J.  Bgerlev  ▼. 
fTtiMfttt,  5  B.  &  C.  1.  S.  C.,  7 
D.  &  R.  564 ;  De  Haber  v.  Queeii 
qf  Portugal^  17  a  B.  171.  S. 
C,  20  L.  J.,  Q.  B.,  488 ;  ITodf- 
worth  T.  QicM»  of  iSjpam,  ib. 

(d)  Bder,  Jaeieon,  Forteteoe, 
315;  Wadaworth  ▼.  Quern  of 
Spain,  17  Q.  B.  171.  S.  C,  20 
1a,  J.,  Q.  B.,  488. 
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anything  remains  to  be  performed,  that  is,  so  long  as  there  Ch.  xxii. 

is  anything  which  can  be  prohibited ;  for,  as  has  been  said, 

the  argument,  that,  when  the  sentence  was  final  and  exe- 
cated,  the  court  could  not  grant  a  prohibition,  for  obvious 
reasons  requires  to  be  narrowly  watched,   otherwise  the 
court  would  give  effect  to  unlawful  proceedings  merely  be* 
cause  they  were  brought  to  a  conclusion  (e).    Thus  it  has 
been  held  that  the  defendant  was  not  too  late  in  his  applica- 
tion when  execution  had  issued  and  a  levy  had  been  made, 
but  the  goods  had  not  been  sold  (y}.     When,  however,  the 
sentence  has  been  completely  executed  the  writ  will  not  be 
granted,  upon  the  ground  that  there  is  nothing  to  prohibit 
-—thus,  on  a  writ  of  partition  a  prohibition  was  refused  on 
the  ground  that  the  partition  had  been  made  and  possession 
given  accordingly;  for  there  was  no  person  to  be  prohibited, 
and  possession  is  never  disturbed  (^).     So  on  a  motion  for 
a  rule  to  show  cause  why  a  prohibition  should  not  issue  to 
the  judge-martial  and  advocate-general  of  His  Majesty's 
Forces  to  restrain  the  execution  of  the  sentence  of  a  court 
martial,  the  court  refused  the  rule,  because  the  sentence  had 
been  already  carried  into  execution  {h).     But  in  a  case 
which   arose  under  sec.  122  of  the  9  &  10  Vict.  c.  95, 
where  a  mortgagor  had  obtained  a  warrant  of  possession  on 
a  judgment  in  the  county  court;  but  the  relation  of  landlord 
and  tenant  did  not,  in  truth,  exist,  the  defendant  obtained  a 
rule  nisi  for  a  prohibition  the  day  before  the  execution  of 
the  warrant  of  possession,  and  the  court  made  it  absolute, 
with  a  clause  of  restitution,  although  it  was  not  served  on 
tbe  plaintiff  until  after  the  execution  of  the  warrant  of  pos- 
session.    But  in  that  case  the  defendant's  attorney  had 
protested  at  the  trial  against  the  jurisdiction,  and  upon  his 
expressing  his  intention  of  applying  for  a  prohibition,  the 
judge  thereupon  ordered  possession  in  seven  days  instead  of 
a  month  (t). 

The  question    whether  a  prohibition   will  be  granted 
after  sentence,   where  the  want  of  jurisdiction   does  not 


(e)  Per  Lord  Denman  in  Re 
the  Dean  of  York,  2  Q.  B.  40. 

(/)  Kimpton  v.  Willey,  I  L. 
M.  &  P. 280.  S.C,  19  L.  J.,  C. 
P.,  269;  14  Jar.  762;  Amoit  v. 
Dowaeit,  I  Co.  &  Macrae,  C.  C. 
Cafes,  118  Q.  B.,  Com.  Dig. 
Prohib.  D.;  2  Inat.  602;  QoT' 
ham  ▼•  Biehop  of  Bxeier^  15  Q. 
B.  52.  S.  C,  19  L.  J.,  Q.  B., 
281 ;  Roberte  v.  Humby,  3  M.  & 
W.  120  ;  Manden  v.  Wardle,  3 
E.  &  B.  695.    S.  C.f  23  L.  J., 


Q.  B.,  263. 

(g)  Hall  ▼.  Norutoody  1  Sid. 
165,  and  see  per  Maule,  J.; 
KimptonY.  Willey,  1  L.  M.  &  P. 
280.  S.  C,  19  L.  J.,  C.  P.,  269; 
14  Jar.  762. 

(A)  In  Re  Poe,  bJR.  k  Ad.  681 ; 
Kimpton  v.  Willey,  1  L.  M.  &  P. 
280.  S.  C,  19  L.  J.,  C  P.,  269; 
14  Jar.  762. 

(i)  Jonee  v.  Owen,  18  L.  J., 
Q.  B.,  8.    a  C  13  Jur.  261. 
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Application  for  f  whev^  and  hom  made* 


Part  i.    appear  on  the  proceedings^  has  been  raised  in  two  cases  (A), 

but  in  each  the  decision  was  on  another  point.     The  first 

case  Piatt,  B.,  distinguished  from  one  of  the  authorities 
cited  (l)y  on  the  ground  that  ^^  in  that  case  there  was  some- 
thing to  be  done  which  might  ultimately  produce  fruits  by 
execution ;  but  here  the  money  has  already  been  paid  and 
may  have  found  its  way  into  the  hands  of  the  plaintiff"  (m), 
which  would  bring  it  within  the  class  of  cases  where  there 
is  no  one  to  whom  the  writ  could  be  directed ;  and  in  the 
other  case,  Parke,  B.,  observed,  that  the  question  whether 
any  prohibition  would  go  after  sentence  when  there  was  no 
proceedings  of  a  court  of  record  in  writing,  *'  was  esta- 
blished at  a  time  when  all  matters  would  appear  on  the  face 
of  the  proceedings"  (n);  and,  indeed,  it  is  difficult  to  see  on 
what  principle  a  prohibition  could  be  refused,  if  the  want 
of  jurisdiction  were  made  clearly  to  appear,  although  not  on 
the  face  of  the  proceedings,  unless  it  be  that  by  omitting  to 
raise  the  objection  till  so  late,  the  defendant  must  be  taken 
to  have  acquiesced  in  the  proceeding ;  and,  therefore,  to  be 
too  late  to  raise  any  objection.     Accordingly,  in  (me  case 
in  which  the  want  of  jurisdiction  did  appear  on  the  face  of 
the  proceedings,  the  Court  of  Exchequer  expressed  a  strong 
opinion  that  they  would  have  granted  a  prohibition,  although 
the  want  of  jurisdiction  had  ndt  so  appeared ;  the  party 
having  had  no   opportunity  of  applying  earlier,  and  not 
having  acquiesced  in  the  proceedings  of  the  court  below  (o). 
Now,  however,  that  the  judges  of  the  superior  court  can 
grant  writs  of  prohibition  in  vacation  as  well  as  term  time, 
there  is  more  reason  for  contending  that  the  defendant, 
by  not  applying  at  once,  has  acquiesced  in  the  proceeding's 
of  the  inferior  court. 

It  is  clearly  settled,  that  where  a  defendant  appears  and 
makes  no  objection  to  the  jurisdiction  of  the  court  while  the 
case  is  proceeding,  nor  till  after  payment  of  damages  and 
costs,  it  is  too  late  to  apply  for  a  prohibition,  even  although 
he  had  no  opportunity  of  applying  earlier  to  the  superior 
court,  unless  the  want  of  jurisdiction  appears  on  the  face  of 
the  proceedings  (p). 

If  an  objection  to  the  jurisdiction  is  taken  in  the  inferior 


{k)  P«ar«  v.Tffl&Mif,  2  L.M. 
&  P.  515.  S.  C,  6  Exr.  833; 
20  L.  J.,  Ezr.,  381 ;  Bobumny, 
LmaffkoHf  2  Ezr.  333. 

(/)  Fits.  N.  B.  46  a. 

(m)  Robinson  v.  Lena^han, 
ante, 

(fi)  Peon  ▼.  Willianu,  2  L.M. 
&P.515.  &  C,  20L.J.,C.P., 
383. 


(o)  RobertiY.ffumbp,ZM,& 
\V.  120.  See,  however,  lUcardo 
▼.  The  Maidenhead  Local  Board 
qf  Health,  2  H.  &  N.  257,  which 
■hews  that  the  absence  of  joris- 
diction  ought  to  be  free  from 
doubt  to  indiice  the  court  to  in- 
terfere after  jadgaaent. 

(p)  Per  Patteaon,  J.,  in  Yatea 
V.  Palmer,  6  D.  &  L.  283. 


Application  f or f  when^  and  how  made.  101 

court,  the  judge  ought  to  enter  it  on  the  proeeediDgS)  in  Ch.  xxii. 

order  that  the  superior  court  may  see  if  there  is  ground  for 

prohibition  (9). 

Formerly  the  party  aggrieved  in  the  court  below  applied 
to  the  superior  court,  setting  forth  the  nature  and  cause  of 
complaint,  in  being  drawn  ad  aliud  examen^  by  a  jurisdic- 
tion, or  manner  of  process,  disallowed  by  the  laws  of  the 
kingdom  ;  and  this  used  to  be  done  by  filing  as  of  record 
what  was  called  a  suggestion,  containing  a  formal  statement 
of  the  facts ;  but  now,  by  the  1  Will.  4,  c.  21,  it  is  provided 
that  it  shall  not  be  necessary  to  file  any  suggestion,  but  that 
an  application  for  a  writ  of  prohibition  may  be  made  by 
affidavits  only,  that  is,  in  the  ordinary  way  by  motion  for  a 
rule  to  show  cause;  upon  which,  if  the  matter  alleged 
appear  to  the  court,  upon  the  showing  cause,  to  be  sufficient, 
the  writ  of  prohibition  immediately  issues,  commanding  the 
judge  not  to  hold,  and  the  party  not  to  prosecute  the  plea. 
A  writ  of  prohibition  cannot  (at  least  under  special  circum- 
stances) be  moved  for  on  the  last  day  uf  term  (r).  The 
affidavits,  as  in  ordinary  cases  of  motions  to  the  court,  must 
state  clearly  and  distinctly  the  facts  which  show  that  the 
application  should  be  granted,  and  it  must  appear  affirma- 
tively that  the  inferior  court  has  gone  beyond  its  jurisdic- 
tion («).  So,  where  the  judge  has  jurisdiction  to  inquire 
into  the  objection,  it  must  show  that  it  was  substantiated 
before  him  (f).  They  must  be  entitled  simply  in  the  court, 
and  not  in  the  name  of  the  cause,  as  there  is  at  that  time 
no  such  cause  in  court ;  and  if  that  objection  is  made  on 
showing  cause,  the  court  will  not  allow  them  to  be  re- 
sworn (ti).  An  order  for  a  prohibition  will  not  be  grranted 
unless  there  be  a  suggestion  or  affidavit  filed  as  a  ground 
for  the  order  (t?). 

Formerly,  if  a  prohibition  were  refused  by  one  court,  a 
fresh  application  might  be  made  to  every  court  or  judge  of 
one  of  the  courts  of  common  law  in  Westminster  Hall  {n>) ; 
but  by  19  &  20  Vict.  c.  108,  s.  44,  it  is  provided  that  if  an 
application  for  a  prohibition  is  refused  by  one  court  or 
judge,  no  other  court  or  judge  may  grant  it.  This  does 
not,  however,  prevent  an  appeal  from  the  decision  of  a  judge 
to  the  full  court,  or  a  second  application  to  the  same  court 
or  judge  on  different  grounds  (x).    A  motion  to  set  aside  a 

(q)  Per  Parke,  B.,  in  Peari  r.  (/)  Kimpton  t.  TViiley,  ante, 

WUmoh,  20  L.  J.,  Exr.,  383.  (ti)  Ex  parte  Evam,  2  Dowl., 

(r)  1  Tidd,  498;    Tkome  ▼.  N.  S.,  410. 
Simmoni,  9  C.  B.  223.  (0)  Harie  t.  Byrne.   1    Irish 

{$)  Per  WUde,  C.  J.,  in  iTtmy-  C.  L.  R.  557  ( a  B.) 
ton  V,  WUley,  1  L.  M.  &  P.  280.  («)  Le  Caux  ▼.  Sden,  Dongl. 

S.  C,  19  L.  J.,  C.  P.,  269 ;  14  620. 
Jnr.  762.  (»)  19  &  20  Vict.  c.  108,  t.  44. 
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Waiver. 


Part  i.    judge*8  order  for  a  prohibition  cannot  be  made  later  than 
the  term  next  succeeding  the  order  (y). 


WaiTer.  Waiver.] — In  cases  where  the  want  of  jurisdiction  does 

not  appear  on  the  face  of  the  proceedings,  even  although 
the  court  originally  had  no  jurisdiction,  Uie  defendant  may, 
by  lying  by  and  acquiescing  in  the  proceedings,  be  con- 
sidered to  have  waived  any  objection  (z) ;  thus,  if  the  ques- 
tion of  title  to  an  office  is  not  raised  at  the  hearing  of  a 
plaint,  but  the  party  is  taken  to  be  duly  appointed  (a),  or 
if  title  to  corporeal  or  incorporeal  hereditaments  is  admit- 
ted (&),  or  if  the  defendant  appears  and  gives  notice  of 
the  statute  of  limitations  (c),  so  where  the  entry  of  the 
judgment  of  the  county  court  shows  that  a  set-off  was 
allowed  by  consent  (d)^  so  where  the  plaintiff  was  nonsuited 
at  the  first  trial,  with  leave  to  move  to  set  aside  the  non- 
suit, no  leave  being  reserved  to  enter  the  verdict  at  the  next 
court  day,  the  defendant  having  duly  received  notice  that 
the  plaintiff  would  apply  to  set  aside  the  nonsuit  and  enter 
the  verdict,  which  was  accordingly  done,  it  was  held,  that 
as  he  did  not  attend  and  oppose  die  motion,  he  was  not  en- 
titled to  a  prohibition  (e).  But  if  a  plea  is  put  in  to  avoid 
judgment,  and,  before  trial  of  the  issue  on  that  plea,  and 
within  a  reasonable  time,  an  application  is  made  for  a  pro- 
hibition, there  is  no  waiver  (/),  It  has  been  said  that  if, 
in  a  plaint  for  tolls  in  the  county  court,  no  objection  was 
there  taken  to  the  jurisdiction,  the  defendant  might  still 
apply  for  a  prohibition ;  for  the  admission  of  a  party  in  such 
a  case  cannot  give  jurisdiction  (g).  Where  alsolhe  parties 
to  a  plaint  appeared  before  the  judge,  and  consented  to  a 
reference  without  objecting  to  the  want  of  jurisdiction,  but 
one  of  them  during  the  progress  of  the  reference  objected 
to  the  jurisdiction  of  the  arbitrators,  on  the  ground  that 
title  to  land  came  in  question,  and  the  arbitrators  proceeded 
with  the  reference,  it  was  held  that  he  was  entitled  to  a 
prohibition  (h).  Where,  on  the  hearing,  a  party  objects  to 
the  jurisdiction  of  the  county  court,  he  does  not  waive  his 


(y)  Jordan  ▼.  Wileoxon^  3  E. 
&  B.  193.  Ibis  case  was  decided 
upon  the  general  role  applicable 
to  all  ffuch  applications. 

(z)  Home  r.  Earl  Camden,  2 
H.  Black,  533 ;  R,  v.  Clarke,  6 
Q.  B.  349. 

(a)  Per  Erie,  J.,  Steventony, 
Stickle,  13  Jur.  1103 ;  Cheiter- 
ton  v.  Farlar,  7  A.  &  E.  713. 

Cb)  In  Re  Knight,  I  Ezr.  802. 

(c)  Jonee  v.  Jamee,  19  L.  J., 


Q.  B.,  257. 

(d)  Win»orr,J!>u^fordyl2Jvar. 
629. 

(e)  Crowe  ▼.  Hvntf  Cox  & 
Macrae,  153,  B.  C.  Wigbtman,  J. 

(/)  Wadewortk  v.  Qfteen  of 
Spain,  20  L.  J.,  Q.  B..  488. 

{g)  Per  Erie,  J.,  in  Wade- 
worth  V.  Queen  qf8jfain,20  L.  J., 
0.  B.,  493. 

(A)  Knowlee  ▼.  Holden,  24 
L.  J.,  Ezr.,  223. 
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right  to  a  writ  of  prohibition  by  obtaining  from  the  judge  Ch.  xxii. 
a  statement  of  a  case  for  appeal  (i),  

Setting  aeide  Writ,^  The  12  &  13  Vict  c.  109,  pro-  Setting 
▼ides  by  sect.  39,  that  in  every  action,  suit,  and  proceed-  aaide  writ, 
ing  pending,  or  which  shall  be  commenced  in  the  common 
law  side  of  the  Court  of  Chancery,  or  in  the  superior  courts 
of  common  law,  the  judges  thereof  respectively,  may  hear 
and  determine  all  such  matters  or  applications  arising 
in  or  incident  to  any  such  action,  suit,  or  proceeding,  as 
before  that  act  might  have  been  determined  by  the  lord 
chancellor  and  the  master  of  the  rolls,  or  either  of  them, 
and  also  may  perform  all  such  business,  matters,  and  things 
in,  about,  touching,  or  concerning  any  action,  suit,  or  pro- 
ceeding on  the  common  law  side  of  the  Court  of  Chancery 
as  by  virtue  of  any  orders  or  regulations  for  the  time 
being  in  force  by  virtue  of  that  act,  might  be  performed 
by  such  judge ;  subject,  however,  and  according  to  the  pro- 
visions of  that  act,  and  the  laws,  rules,  and  regulations 
for  the  time  being  in  force,  for  the  regulation  of  the  said 
court,  and  the  practice  and  proceedings  thereof.  A  writ 
of  prohibition  issued  out  of  the  Petty  Bag  Office  in  vacation 
on  an  ear  parte  affidavit  without  leave  of  the  court  or  of  a 
judge,  and  disclosing  no  sufficient  ground  of  prohibition  on 
the  face  of  it,  will  be  set  aside  on  motion  (A),  which  motion 
may  be  made  in  either  of  the  superior  courts  at  Westmin- 
ster. The  Court  of  Exchequer  Chamber,  however,  is  not 
one  of  the  superior  courts  of  common  law  within  the 
statute  (/).  It  is  no  answer  to  such  an  application,  that  the 
attorney  of  the  applicant  had  not  entered  his  name  and 
address  in  a  book  at  the  Petty  Bag  Office  as  required  by  the 
12  &  13  Vict.  c.  109,  sec  44  (m).  But  a  prohibition 
issued  out  of  the  Petty  Bag  Office,  which  upon  its  face 
appears  to  be  regular,  and  which  contains  a  good  ground  for 
prohibition,  will  not  be  set  aside  though  issued  ex 
parte  (n). 

By  sect.  22  of  the  13  &  14  Vict.  c.  61,  any  rule  or  order 
for  writ  of  prohibition  made  by  any  judge  of  a  superior  court, 
or  any  writ  issued  by  virtue  thereof,  may  be  discharged 
or  varied,  or  set  aside,  by  the  court,  on  application  made 
thereto  by  any  party  dissatisfied  with  such  rule  or  order. 
A  writ  of  prohibition  will  be  set  aside  if  it  does  not  show 

(i)  Beaumont  ▼.  JacHon,  11  (I)  Garrard  v.  Tuck,  8  Com. 

Ezr.  300.     S.  C,  24  L.  J.,  Ext,,  B.  259. 

301.  (m)  Re  Baddeley,  ante, 

(k)  In  Re  Baddeley,  4  Eir.  (n)  Swain   t.    Cox,    1    Cox, 

508  ;  Still  ▼.  Booth,  1  L.  M.  &  Macrae  &  Herts,  362. 
P.  440. 
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Part  i.    on  the  Cue  of  it  the  gnmnd  upon  whidi  such  eonrt  b 

alleged  to  have  acted  wiUioat  jnrudicdoii  (o). 

Before  the  19  h  20  Vict.  e.  108,  the  next  prDceeding 
after  a  writ  of  prohibition  wan  by  declaration  and  plead- 
ings (p)y  but  by  sect.  42  of  that  act,  the  mle  or  order  is 
made  fai^l, 

Eleet  of,        Effect  of^  on  Proceeding*  in  County  Court.'] — The 

cm  pneeed-  granting  of  a  role  nut  or  somnions  for  a  prohibition,  will, 

"^  "^        tf  the  coort  or  a  judge  so  direct,  operate  as  a  stay  of  pro- 

coutu         oeedingB  in  the  cause  nntil  the  determination  of  the  mle, 

or  untU  the  coort  or  jndge  otherwise  orders,  and  the  judge 

of  the  county  court  must  from  time  to  time  adjourn  the 

hearing  of  the  cause  to  such  day  as  he  thinks  fit.     If, 

howerer,  a  copy  of  the  rule  or  summons  is  not  serred  by 

the  party  who  obtained  it  on  the  opposite  party,  and  on  the 

registrar  of  the  coonty  court,  two  clear  days  before  the  day 

fixed  for  the  hearing,  the  judge  of  the  county  court  may 

order  the  party  who  obtained  it  to  pay  the  costs  of  the  day 

ar  part  of  them ;  unless  the  superior  coort  or  judge  baa 

made  some  order  respecting  them  (q). 

Where  a  writ  of  prohibition  has  been  granted  on  an 
ex  parte  application,  and  the  party  who  obtained  it  does  not 
lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 
party  that  it  has  issued  two  clear  days  before  the  day 
fixed  for  hearing  the  cause,  the  judge  a£  the  county  court 
may  order  him  to  pay  the  costs  dt  the  day  or  part  of 
them ;  unless  the  superior  court  or  judge  has  made  some 
order  respecting  them  (r). 

Error.  Error.] — It  has  been   determined  by  the    House   of 

Lords  that  no  writ  of  error  will  lie  upon  the  refusal  of  a 
prohibition  ;  but  when  a  consultation  is  awarded  it  is  with 
an  ideo  eonsideratum  estf  and  then  a  writ  of  error  will 
lie(«). 

Order  re-  Order  requiring  Judge  or  Officer  to  act."] — Before  the 
quiring  19  6c  20  Vict,  c  108,  if  the  ju^e  or  officer  of  a  county 
^  fi^  ^  court  improperly  declined  to  exercise  jurisdiction  or  do  any 
g^^  act,  the  mode  of  compelling  him  to  act  was  by  writ  of  man- 

damus, issued  by  the  Court  of  Queen's  Bench  (t).    But  by 

(o)  In  Re  Clhe,  C.  C.  C.  375.  {q)  19  &  20  Viet  e.  106,  s.  40. 

(p)  See  1  WiU.  4,  c.  21.  lUm^  (r)  lb.  s.  41. 

minffton  ▼.  Dolbf,  9  a  B.  176 ;  («)  The  Buhopi  t.  8t.  DmUTe 

1  Barr.  198  ;  Com.  Dig.  Prohi-  eofe,  Ld.  Raym.  545. 

bition  [I.];    I  Wm.  Sannden^  (t)  Bac.  Abridg.,  Mandamus 

136  h ;  Hall  t.  Maule,  4  A.  Ii  (D).      See  an  inatance  of  man- 

E.  283.  damaa  to  the  judge  of  a  coonty 
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that  act  it  is  provided  that  no  mandamui  shall  issue  to  a  Ch.  xxh. 

county  court,  but  that  any  person  requiring  the  judge  or 

any  officer  of  a  county  court  to  do  any  act  relating  to  the 
duties  of  his  office,  may  apply  to  any  superior  court,  upon 
an  affidavit  of  the  facts,  for  a  rule  or  summons  calling  upon 
the  judge  or  officer  of  a  county  court,  and  also  the  party  to 
be  affected  by  such  act,  to  show  cause  why  such  act  should 
not  be  done.  If,  after  the  service  of  such  rule  or  summons, 
good  cause  is  not  shown,  the  superior  court  may  by  rule  or 
order  direct  the  act  to  be  done ;  and  the  judge  or  officer  of 
the  county  court,  upon  being  served  with  the  rule  or  order, 
must  obey  it  on  pain  of  attachment  The  superior  court 
may,  in  any  event,  make  such  order  with  respect  to  costs 
as  seems  fit  (u). 

If  a  superior  court  refiises  to  grant  an  order  as  above, 
no  other  superior  court  may  grant  it ;  but  the  party  may 
make  a  fresh  application  to  the  same  court  on  different 
grrounds  (v). 

oomt.    J2.  V.  JUehtard*^  2  L.  M.  by  21  a  22  Viet  e.  74,  s.  4,  the 

aiP.263.    S.C.,20L.J.,  Q.B.,  power  ii  mtrieted  to  the  ftiU 

361 .  oonrt     89^  u  wbere  the  ooiirt 

(«)  19  &  20  Viet  0. 108,  s.  43.  will  gnat  an  attachment  Fmrbtr 

By  this  leetion  the  above  power  v.  Siurmtf,  3  H.  &  N.  521. 
was  ghren  to  the  niperior  oonrts  (v)  19  & 20  Vict,  c  108, 1.  44. 

and  to  a  ifaigle  judge  thereof,  bat 
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CHAPTER  XXni. 


ADMINISTRATION   OF   CHARITABLE   TRUSTS. 


Jurisdiction. 

Rules  of  Practice, 

By  whom  Application  may  he 

made. 
Notice  of  intended  Applica- 

Hon. 

Summons  and  Notices. 


Hearing, 

Enrolment  of  Order. 

Order  of  County  Court  to  Be 

affirmed  by  Board. 
Order ^  how  enforced. 
Appecd. 
Court  Fees. 


Under  the  16  &  17  Vict  o.  187,  («*  The  Charitable 
Trusts  Act,  1853")  (a),  the  Queen  appointed  four  com- 
missioners, a  secretaiy,  and  two  inspectors  (5),  as  **  Charity 
Commissioners  for  England  and  Wales,"  two  of  whom 
may  form  a  Board  to  act({;).  This  Board  has  power  to 
examine  and  inquire  into  all  or  any  charities  in  England 
or  Wales,  and  their  nature  and  objects,  administration,  ma- 
nagement, and  results,  also  the  value,  condition,  manage- 
ment, and  application  of  the  estates,  funds,  property,  and 
income  belonging  to  them,  and  to  cause  examinations  and 
inquiries  in  relation  to  these  matters  to  be  made  and  pro- 
secuted by  their  inspectors. 

Jarisdio-         Jurisdiction."] — Where  any  charity  of  which  the  gross 
tion.  annual  income  does  not  exceed  30 Z.,  is  established  wholly 

or  partially  for  objects  or  purposes  within  the  district  of  a 
county  court ;  and  the  appointment  or  removal  of  a  trustee, 
or  any  other  relief,  order,  or  direction,  concerning  the 
charity,  is  considered  desirable,  and  such  appointment  or 
removal,  or  other  relief,  order,  or  direction,  might  now  be 
made  or  given  by  the  Court  of  Chancery  in  respect  either 
of  its  ordinary  or  its  special  or  statutory  jurisdiction,  or  by 
the  Lord  Chancellor  intrusted  with  the  care  and  commit- 
ment of  the  custody  of  lunatics,  any  person  authorised  by 
the  order  or  certificate  of  the  Charity  Board,  or  the  At- 

(a)  See  this  act,  App.  p.  160. 
{b)  16  &  17  Viet  e.  137,  s.  1.  (c)  lb.  i.  6. 
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torney-general,  may  make  application  to  the  comity  court,  Cir.  xxiii. 

for  such  order,  direction,  or  relief  as  the  nature  of  the  case 

may  require ;  and  the  county  court  may  entertain  the  appli* 
eation,  and  hear  the  matter  in  open  court,  and  give  such 
relief,  and  make  such  orders  and  directions  in  relation  to 
the  matter  of  the  application,  as  might,  hefore  the  passing 
of  the  16  &  17  Vict.  c.  137,  he  m^de  or  given  hy  the  Court 
of  Chancery  or  Lord  Chancellor,  in  a  suit  regularly  insti- 
tuted, or  upon  petition,  as  the  case  may  require  (d).  The 
county  court  may  not,  however,  vary  or  make  any  order 
inconsistent  or  conflicting  with  a  decree,  order,  or  direction 
of  the  Court  of  Chancery,  or  any  judge  thereof  (0). 

Where  two  or  more  county  courts  have  concurrent  juris- 
diction with  respect  to  the  same  charity,  no  application  mi^ 
be  made  to  more  than  one  court  at  the  same  time  (f). 
In  these  cases  the  Charity  Board  may  order  to  which  court 
application  is  to  he  made,  and  such  order  will  be  conclusive 
as  to  the  jurisdiction  of  the  county  court  (/*)• 

For  the  purposes  of  determining  the  jurisdiction  with 
respect  to  a  charity,  the  Board  may  declare,  according  to 
such  judgment  as  they  may  be  able  to  form  upon  the  returns 
or  statements  before  them  in  relation  to  the  charity,  whe- 
ther its  gross  annual  income  for  the  time  being  does  or  does 
not  exceed  30 1^  and  a  statement  in  any  certiicate  or  order  of 
the  Board  that,  according  their  judgment,  the  gross  yearly 
income  of  a  charity  does  or  does  not  exceed  SOL,  is  sufficient 
evidence  of  the  amount  for  the  purpose  of  determining  the 
question  of  jurisdiction  (^). 

A  deputy  judge  of  a  county  court  may  not  exercise  juris- 
diction under  the  Charitable  Trusts  Act  (A). 

The  county  court  has  no  power  to  determine  the  title  at 
law  or  equity  to  any  real  or  personal  property,  or  any  term 
or  interest  therein  as  between  any  charity,  or  the  trustee  of 
it,  and  any  person  holding  or  claiming  it  adversely  to  the 
charity,  nor  to  determine  any  question  as  to  the  existence  or 
extent  of  any  charge  or  trust  («)• 

Sules  of  Practicc^^The  Lord  Chancellor  may  make  Rules  of 
orders  for  regulating  proceedings  in  the  county  courts,  and  practice, 
for  fixing  and  determining  the  fees  to  be  taken.     Subject  to 
these  orders  the  judges  themselves  may  r^ulate  the  pro- 

• 

(d)  16  &  17  Vict  e.  137>  8. 32.      be  made  in  the  fint  iutanoe  to 

(e)  lb.    See,  however,  s.  35,      the  Court  of  Chancery. 

which  empowers   the   board,  if  (f)  16&17  Vict.  c.  137,1.34. 

they  think  fit,  to  direct  that  even  (§)  lb.  a.  44. 

where  the  iooome  of  a  charity  ia  (k)  lb.  a.  33. 

under  30/.  the  application  ahall  (t)  lb.  i.  41. 

Id 
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Paet  I.    oeedingB  before  tliem  to  »  to  reader  than  as  tammary  and 
■  inezpenshre  as  eooTenieiitlj  m^  be  (J). 

llie  rules  at  present  in  Ibree  are  di^  6th  Mardi  1854. 
These  provide  that  the  registrar  of  every  eoontj  eourt  mnst 
keep  a  book  called  ^  The  Charitable  Trusts  Book,''  in  which 
the  proceedings  are  to  be  recorded  (A).  A  scbedide  of  forms 
is  appended  to  the  rulesy  but  these  may  be  varied  according 
to  Uie  circumstances  of  each  ca8e(2),  and  generaDj  the 
practice  and  forms  of  the  county  courts  are  to  be  adopted 
so  far  as  they  are  applicable,  miUat%imutamdu(m), 

By  whom  Bff  wkom  AppUcoiian  to  be  made,'} — An  application  to 
^y^'^^  the  county  court  may  be  made  by  the  attorney-general,  or 
'  by  all,  or  any  one,  or  more  of  the  trustees  or  persons  admi- 
nistering or  clainning  to  administer,  or  interested  in,  the 
charity  which  is  the  subject  of  the  application,  or  any  two 
or  more  inhabitants  of  any  parish  or  place  witlun  which  the 
charity  is  administered  or  i^i^icable  (ti). 


Notiee  of  Notice  of  intended  ApfHieaiiom] — ^Before  any  applica- 
intoided  ^qq  ^g^  |^  made  to  a  county  court,  notice  in  writing  must 
•pp  urn.  y^  gi^eQ  ^  the  form  and  manner  which  the  Board  may 
direct ;  and  if  the  order  be  that  the  notice  be  affixed  to  or 
near  the  door  of  any  parish  or  district  church,  the  incum- 
bent and  churehmrdens  are  required  to  allow  it  to  be  affixed 
and  to  remain  during  the  period  of  not  less  than  fifteen  days, 
as  the  Board  may  have  ordered ;  and  in  any  case  in  which 
the  order  is  that  the  notice  shall  be  affixed  to  any  places 
evidence  that  the  same  has  been  so  affixed  is  primd  facie 
evidence  that  it  has  remained  affixed  during  the  period  pre* 
scribed  by  the  Board  (o). 

Snmmoiif  Summom  and  Notice*.] — ^When  an  order  or  certificate 
■ndnotioef.  f^xoi  the  Charity  Commissioners  has  been  obtained,  the 
person,  who  is  desirous  of  taking  proceedings  in  the  county 
court,  must  produce  it  to  the  registrar,  who  retains  and  film 
it  in  numerical  order.  The  party  producing  the  order  is 
deemed  the  plaintiff,  and  the  person  served  with  the  ewnmone 
the  defendant  (p). 

When  the  attorney-general  takes  proceedings  in  the 
county  court,  he  must  deliver  or  transmit  to  the  registrar  a 
written  statement,  showing  the  nature  and  object  of  the 
proposed  proceedings  to  be  filed  (q), 

(J)  1«  *  17  Vict  c  137,  •.  45.  (n)  16  &  17  Vict,  c  137,  •.  43. 


k)  Role  1.     App.  (o)  lb.  I.  42. 

/)  Rulfl  20.  (p)  Rule  2. 

m)  Role  21.  (i)  Role  8. 
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Upon  the  production  of  the  order,  oertificate,  or  state  Cb.  xxm. 

men^  the  registrar,  at  the  instance  of  the  plaintiff,  prepares 

a  summons  in  the  form  given  in  the  schedule  to  the  rules, 
in  which  is  stated  the  suhstance  of  the  order,  certificate,  or 
statement,  and  makes  as  many  copies  of  it  as  there  are  parties 
required  by  the  plaintiff,  in  writing,  to  be  summoned,  and 
two  additional  copies,  the  one  to  be  filed  in  his  office,  and 
the  other  to  be  transmitted  to  the  Charity  Conunis- 
sioners  (r). 

The  repstrar,  if  required  by  the  plaintiff,  prepares  also 
a  notice  to  attend  proceedings  in  the  form  given  in  the 
schedule  to  be  served  on  any  persons  indicated  by  the  plain- 
tiff, in  writing,  besides  those  summoned,  and  makes  as  many 
copies  thereof  as  there  are  persons  to  whom  it  is  to  be  given, 
and  two  additional  copies,  as  of  the  summons  (s). 

The  registrar  forthwith  transmits  by  prepaid  post  letter 
a  copy  of  the  summons  to  each  of  the  parties  required  to 
appear ;  and  a  copy  of  the  notice  to  attend  proceedings  to 
each  of  the  persons  indicated  by  the  plaintiff,  and  such  trans- 
missions are  sufficient  service,  unless  the  judge  otherwise 
directs  (^). 

Where  the  plaintiff  does  not  require  any  swnmwu  or 
notice  to  attend  proceedings  to  be  issued,  the  registrar 
prqiares  a  notice  of  hearing^  and  two  additional  copies 
thereof,  as  of  the  summons,  and  either  delivers  it  to  the 
plaintiff,  or  has  it  served  on  him  by  prepaid  post  letter, 
unless  the  judge  otherwise  directs  («)• 

The  registrar  may,  in  all  cases,  if  required  bv  the  plain- 
tiff, summon  some  persons,  and  serve  others  with  either,  or 
both,  of  the  notices  mentioned  above,  or  serve  a  notice  of 
liearing  on  the  plaintiff,  and  a  notice  to  attend  proceedings 
on  any  other  person  (v)* 

The  judge  also  may,  in  all  cases,  direct  what  persons,  or 
additional  persons,  shall  be  served  with  a  summ^ms  or  notice 
to  attend  proceedings  or  notice  of  hearing  (n), 

A  copy  of  the  summons,  notice  to  attend  proceedings, 
notice  to  appear,  together  with  a  copy  of  the  order  made  by 
the  court,  must,  in  all  cases,  be  transmitted  by  the  r^^istrar, 
forthwith  after  the  hearing,  by  post  or  otherwise,  as  the 
judge  directs,  to  the  office  of  the  commissioners  (x). 

Mearing.]— Any  person  who  has  been  summoned,  or  Hfltring. 
has  received  notice  to  attend  proceedings,  or  who  is  autho- 

(r)  Role  4.     See  form,  iipp.  (v)  Role  8. 

(«)  Rule  5.    See  form,  App.  («)  Role  9. 

(0  Rule  6.  (jr)  Role  12. 

(«)  Role  7.    See  ftvm,  App. 
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Part  i.    rised  to  apply  under  sect  43  of  <'  The  Charitable  Trusts 
Act,"  1858,  may  appear  and  be  heard  to  oppose  the  appli- 
cation authorised  by  the  order  or  certificate  of  the  commis- 
sioners, or  the  statement  of  the  attorney-general,  subject  to 
the  payment  of  such  costs  as  the  judge  directs  (y). 

The  order  or  certificate  of  the  commissioners,  or  state- 
ment of  the  attorney-general,  as  to  the  amount  of  the 
annual  income,  is  conclusive  on  the  court,  and  the  other 
statements  contained  in  the  certificate  or  order  of  the  com- 
missioners, or  the  statement  of  the  attorney-general^  must^ 
unless  disputed,  be  taken  as  true  {z). 

Upon  the  requisition  of  the  Charity  Commissioners  or 
attorney-general  respectively,  a  copy  of  the  judge's  note  of 
the  evidence  taken  at  the  hearing,  or  such  part  thereof  as 
may  be  required,  must  be  transmitted  under  the  seal  of  the 
court  by  the  judge  to  him,  or  them,  by  post  or  otherwi8e(a). 

Enrolment      Enrolment  of  Order,^ — ^The  registrar  of  the  county 
of  order,     court  must  transmit  a  copy  of  every  order  or  direction  of 

the  court  to  the  office  in  London  of  the  registrar  of  county 

court  judgments. 

Order  of         Order  of  County  Court  to  be  ttffirmed  by  the  Board, — 

ooanty        When  any  order  or  decision  b  made  by  a  county  court  for 

X^Id^  the  removal  of  a  trustee,  or  approving  of  any  scheme  for 

the  Botrd.  I'egulating  or  directing  the  administration  of  a  charity,  or 

the  estate,  funds,  property,  or  income  thereof,  a  copy  of  the 

order  or  decision  must  be  transmitted  by  the  registrar  of  the 

county  court,  together  with  all  requiute  particulars,  to  the 

Board,  for  the  purpose  of  being  considered  by  them ;  aud 

no  order  or  decision  is  valid  or  effectual  until  it  has  been 

approved  by  the  Board,  such  approval  being  testified  by  a 

certificate  in  writing  signed  by  the  secretary,  which  may 

not  issue  until  one  calendar  month  has  elapsed  after  the 

receiptjby  the  Board  of  the  copy  and  particulars  (by. 

If  an  order  of  the  county  court  is  not  approved  by  the 
Board,  the  board  may  remit  it  for  reconsideration  and 
decision,  with  such  remarks  and  recommendations  thereon 
(if  any)  as  may  seem  fit  and  expedient.  The  Board  may 
order  and  direct  that  the  subject-matter  to  which  the  order 
relates,  together  with  the  order,  shall  be  submitted  to  the 
consideration  and  decision  of  a  judge  of  the  Court  of 
Chancery,  in  which  case  no  further  proceeding^  may  be 

(y)  Rule  17.  (a)  Rales  10,  IK 

(x)  Role  18.  (»)  16  &  17  TiBt  c  137,  s.  96. 
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taken  in  the  county  court  with  respect  to  the  matter  in  Cs.  xxm. 
question  (c),  — — 

Order^  how  enforced,] — Subject  to  any  orders  which  Order,  bow 
may  be  made  by  the  Lord  Chancellor  all  proceedings  in  the  enforced, 
county  courty  and  all  orders  and  directions  made  or  gjiven 
by  virtue  of  the  jurisdiction  created  by  the  Charitable  Trusts 
Acty  are  subject  to  the  same  rules  and  regulations,  and 
have  the  same  effect,  and  may  be  registered,  enforced,  and 
executed  in  the  same  manner  as  the  other  proceedings, 
orders,  judgments,  and  directions  of  the  court  under  its 
ordinary  jurisdiction  ;  and  the  county  court,  with  the  con- 
sent of  the  Board,  may  rescind  or  vary  any  order  which 
has  been  previously  made,  without  prejudice  to  any  act 
or  matter  in  the  meantime  done  under  such  order;  and 
for  executing  and  putting  in  force  any  order  made  by  a 
county  court,  every  judge  may  exercise  all  the  powers  which 
are  given  by  the  9  &  10  Vict.  c.  95,  for  enforcing  the  pay- 
ment of  a  debt,  damages  or  costs  (d). 

Appeal,]  When  any  person  (other  than  the  attorney-  AppeaL 
general  acting  ex  officio)  is  aggrieved  by  or  dissatisfied 
with  an  order  made  by  a  county  court  in  respect  of  a  cha- 
rity, he  may,  within  one  calendar  month  after  the  making 
of  the  order,  give  notice  in  writing  to  the  court,  which 
notice  must  state  the  grounds  of  appeal,  and  may  be  served 
by  poster  otherwise,  as  the  registrar  directs (e),  and  also  to 
the  Board,  that  he  is  desirous  to  appeal  against  it ;  and  if 
the  Board  think  it  reasonable  and  proper  that  the  appeal 
should  be  entertained,  and  give  a  certificate  to  that  effect, 
the  county  court  must  suspend  any  proceedings  upon  the 
order  appealed  against  during  such  time  as  the  circum- 
stances may  require ;  and  the  Board,  if  they  so  think  fit, 
may  require  the  person  giving  notice  of  appeal  to  become 
bound  with  two  sufficient  sureties,  to  be  approved  by  the 
registrar  of  the  county  court,  to  the  treasurer  of  the  court,  in 
such  sum  as  the  Board  think  reasonable,  to  pay  such  costs 
of  the  proceedings  on  the  appeal  as  may  be  ordered  to  be 
paid  by  the  appellant ;  and  also,  if  the  Board  think  fit,  to 
indemnify  the  charity  against  the  costs  and  expenses  of  the 
appeal  (f\ 

A  bond  executed  under  this  provision  is  exempt  from 
stamp  duty. 

The  attorney-general  (acting  ex  officio)  may,  however, 
at  any  time  m'lihin  three  calendar  months  after  the  making 


(e)  16  &  17  Vict  e.  137,  t.  37,         (e)  Rule  19. 
W  Ib.i.38, 


(/)  16  k  17  Vict.  c.  137, 1. 39. 
i5 
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Part  i.    an  order  by  a  coniity  court,  lodge  and  prosecute  an  ap- 

peal  against  it  without  giving  any  notice  or  becoming 

bound  {g)» 

Where  an  order  allowing  an  appeal  has  been  made,  the 
person  allowed  to  appeal  must,  within  three  calendar 
months,  present  a  petition  to  the  Court  of  Chancery,  setting 
forth  the  order  appealed  against,  and  the  order  allowing  the 
appeal,  and  praying  such  relief  as  the  case  may  require ; 
and  upon  the  hearing  of  the  petition  the  court  may  confirm, 
Tary,  or  reverse  the  order  appealed  against,  or  may  remit 
it  to  the  county  court  by  which  it  was  made,  with  or  with- 
out any  declaration  or  directions  in  relation  to  it,  or  may 
proceed  in  relation  to  the  charity  to  which  it  relates  as  in 
the  case  of  an  application  to  a  judge  of  the  Court  of  Chan- 
cery at  chambers ;  and  any  judge  sitting  at  chambers  or 
in  open  court  may  make  any  orders  or  directions  in  relation 
to  the  matter  of  the  order  as  he  sees  fit,  or  the  court  may 
make  such  other  order  in  relation  to  it  as  may  seem  just, 
and  as  might  be  made  in  the  case  of  a  suit  regularly  insti- 
tuted, or  a  petition,  as  the  case  may  require. 

If  the  party  allowed  to  appeal  does  not  within  three 
calendar  months,  present  the  petition  of  appeal,  the  order 
against  which  it  was  allowed  is  final ;  and  in  case  any  costs 
adjudged  on  it  to  be  paid  by  the  party  allowed  to  appeal  are 
not  paid,  the  bond  may  be  put  in  suit,  and  the  money  reco- 
vered may  be  applied  to  indemnify  the  charity  estate,  or  the 
person  damnified  or  otherwise,  as  the  justice  of  the  case  may 
require,  and  as  the  court  or  judge  by  whom  the  appeal  has 
been  heard  may  think  fit  (K), 

Court  fees.  Court  Fees."] — ^Where  the  annual  income  of  a  charity 
exceeds  10/.,  the  court  fees  are  payable  as  in  cases  within 
the  ordinary  jurisdiction  of  the  court,  without  prejudice  to 
the  privilege  of  the  attorney-general  as  to  costs,  and  the 
charitable  funds  may  be  made  liable  to  the  payment  thereof, 
at  the  discretion  of  the  judge  (t). 

Where  the  annual  income  of  the  charity  does  not  exceed 
the  sum  of  10  /.,  no  fees  of  court  are  payable  out  of  the 
funds  of  the  charity ;  nor  are  any  fees  paid  by  any  party  to 
the  proceeding,  unless  the  judge  orders  (k). 

Where  more  than  one  charity  is  joined  in  one  application, 
one  set  of  court  fees  only  are  payable,  such  fees  being 
calculated  on  the  aggregate  amount  of  Uie  incomes  of  the 
charities  so  joining  (Q. 

(ff)  16  &  17  Vict.  c.  137,  8. 39.  (k)  Rule  14. 

(A)  lb.  8.  40.  (/)  Rule  15.    In  a  cue  where 

(i)  Role  13.  two  or  more  charities  were  joioed. 
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Where  court  fees  are  payable,  they  are  calculated  accord*  Ch.  xxm. 
ing  to  the  .scale  of  fees  applicable  to  proceedings  for  the 
recovery  of  tenements  under  the  9  &  10  Vict,  c  95.  s.  122, 
the  annual  income  of  the  charity,  like  the  annual  rent  of 
the  tenement,  being  treated  as  the  basis  of  calculation  (m). 

the  s^grosste  amount  of  tho  in-  directed  the  fioee  to  be  retomed. 

oomes  of  which  exceeded  101.,  hot  (m)  Role  16.    Sect  122  of  the 

the  income  of  no  one  charity  ex-  9  &  10  Viet  c.  95,  is  now  repetled 

oeeded  that  ftmoont,  and  feet  were  by  19  &  20  Yiet  o.  106.    See, 

taken  in  the  oonnty  court  on  the  now,  m.  60  and  52  of  the  latter 

aggregate  amount  of  the  inoomea,  act. 
the  Comminionen  of  the  IVeainry 
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CHAPTER  XXIV. 


Friendlj 


JuRISDICTIOy    UNDER    THE    FrIEKDLT    SOCIETIES    ACT, 

18  &  19  Vict.  c.  63;  the  Industrial  and  Provi- 
dent Societies  Act,  15  &  16  Vict.  c.  31 ;  and  the 
Literary  and  Scientific  Institutions  Act,  17  k  18 
Vict.  c.  112  (a). 


Soeietfegy  Mom  dtuohe^^ 
lAUrary  and  SemoyU 

Mode  9fPfmtdm%. 


jyimdfy  Sbeiaiei. 

Service  tmder  Indtutrial  emd 

PravidetU  SocieHet. 
Indmeiriai  mmd  PtcmdenS  So- 

eietie$» 


Friendly  Societies,']— Bj  sect  40  of  the  18  &  19  Viet, 
e.  63,  '*  An  act  to  consolidste  snd  amend  the  kws  relating- 
to  Friendlj  Societies^''  where  the  rules  of  a  society  di- 
rected dispntes  to  he  referred  to  justices,  they  were  to  he 
decided  hy  a  county  court ;  hut  hy  sect,  d  of  21  &22  Vict* 
c  101,  thb  provision  is  repealed,  and  the  decision  lies  with 
a  single  justice  of  the  peace.  By  sect.  41,  **  In  all  Friendly 
Societies  established  under  this  act  or  any  of  the  said  re- 
pealed acts,  all  applications  for  the  remoTsl  of  any  trustee, 
or  for  any  other  relief,  order,  or  direction,  or  for  the 
flettlement  of  disputes  that  may  arise  or  may  have  ariseo 
in  any  society,  the  rules  of  which  do  not  prescribe  any  other 
mode  of  settling  sudi  dispntes  (ft),  or  to  enforce  the  deci- 
sion of  any  arbitrators,  or  to  hear  or  determine  any  dis- 
pute, if  no  arbitrator  shall  have  been  appointed  or  if  no 
decbion  shall  be  made  by  the  said  arbitrators  within  forty 
days  after  application  has  been  made  by  the  member  or 
person  claiming  through  or  under  a  member  or  under  the 
rules  of  the  society,  shall  be  made  to  the  county  court  of 
the  district  within  which  the  usual  or  principal  place  of 
business  of  the  society  shall  be  situate ;  and  such  court 
shall,  upon  the  applicatimi  of  any  person  interested  (c)  in 


(a)  The  proviiioiu  of  these 
■cti,  affecting  the  jurisdiction  of 
the  county  courts,  being  very 
short,  heve  been  giren  verbatim 
to  prevent  the  necessity  of  print- 
ing them  in  ibs  Appendix. 

{b)  Where  the  rales  of  a  society 
were  deposited  with  the  registnr 


sAer  a  dispute  arose,  b«t  before 
the  entry  oif  a  plaint,  it  was  held 
that  the  connty  court  had  no 
jurisdictioa.  Smith  v.  Frf$e,  7  B* 
&  B.  339.  S.  C.«  nOMtiie  R.  t. 
TVqfard,  26  L.  Jn  Q.  B.,  95. 

(c)  The  trustees  of  a  friend^ 
•ooety,  who  are  not  Bembcrs  of 


Friendly  Societies. 
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the  matter,  entertain  such  application  (li),  and  g^ye  such  Gh.  xxiv. 

relief,  and  make  such  orders  and  directions  in  relation  to 

the  matter  of  such  application,  as  hereinafter  mentioned,  or 
as  may  now  he  g^ven  or  made  hj  the  Court  of  Chancery 
in  respect  either  of  its  ordinary  or  its  special  or  statutory 
jurisdiction ;  and  the  decision  of  such  county  court  upon 
and  in  relation  to  such  application  as  aforesaid  shall  not  be 
subject  to  any  appeal." 

By  sect.  42,  <*  In  all  cases  where  the  order  of  such  county 
court  shall  be  for  the  payment  of  money,  the  same  may  be 
enforced  in  the  same  manner  as  the  ordinary  judgments  of 
such  court  are  enforced ;  but  where  the  order  of  the  said 
court  shall  be  for  the  doing  of  some  act,  not  being  for  the 
payment  of  money,  it  shall  be  lawful  for  the  judge  of  such 
county  court  in  his  said  order  (e)  to  order  the  party  to  do 
such  act,  or  that  in  default  of  his  doing  it  he  shall  pay  a 
certain  sum  of  money ;  and  in  case  he  refuse  or  neglect  to 
do  the  act  required,  upon  demand  in  that  behalf,  the  sum 
of  money  or  penalty  in  the  said  order  may  then  be  recoTered 
in  the  same  manner  as  a  judgment  for  debt  or  damages  in 
such  court  ^;  and  it  shall  not  be  law^l  to  remove  the 
same  by  certiorari  or  other  writ  or  process  to  any  superior 
court  of  record.** 

By  sect.  44,  ^  In  the  case  of  any  friendly  society  esta- 
blished for  any  of  the  purposes  mentioned  in  section  9  (g) 
of  this  act,  or  for  any  purpose  which  is  not  illegal,  having 
written  or  printed  rules,  whose  rules  have  not  been  certified 
by  the  registrar,  provided  a  copy  of  such  rules  shall  have 
been  deposited  with  the  registrar,  every  dispute  between 
any  member  or  members  of  such  society,  and  the  trustees, 
trnuurer,  or  other  officer,  or  the  committee  of  such  society, 
shall  be  decided  in  manner  hereinbefore  provided  with  re- 
spect to  disputes,  and  the  decision  thereof,  in  the  case  of 
societies  to  be  established  under  this  act,  and  the  sections  in 
this  act  provided  for  such  decision,  and  also  the  section 
in  this  act  which  enacts  a  punishment  in  case  of  fraud  or 
imposition  by  an  officer,  member,  or  person,  shall  be  appli- 
cable to  such  uncertified  societies:  provided  always,  that 
nothing  herein  contained  shall  be  construed  to  confer  on 
any  such  society  whose  rules  shall  not  have  been  certified 


it,  are  not  penont  **  interested  " 
within  this  Mction ;  therefore,  a 
coonty  court  hat  no  jorisdiction 
to  entertain  an  application  made 
bj  them.  HmU  r.  McFkrlonet 
27L.  J.,C.  P.,41. 

(d)  See  form  of  aammona,  103, 
App. 

(e)  See  fona  of  order,  104, 


App. 

(/)  See  form  of  order  for  a 
warrant  to  iBsne,  104  ;  and  form 
of  warrant,  105,  App. 

{g)  Theae  are, — 1.  For  paj- 
ments  on  death.  2.  For  relief  ia 
nckness,  &c.  3.  For  any  otlyr 
purpose  anthoriaed  by  Secretary 
of  SUte. 
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Part  i.    by  the  registrar,  or  any  of  the  members  or  officers  of  such 

society,  any  of  the  powers,  exemptions,  or  facilities  of  this 

act,  saye  and  except  as  in  and  by  this  section  is  expressly 
provided." 

By  sect.  6  of  21  &  22  Vict.  c.  101,  <*  Sections  40  &  44 
of  the  said  act  shall  extend  and  be  applicable  to  disputes 
between  the  executors,  administrators,  nominee,  or  assigns 
of  a  member,  and  the  trustees,  treasurer,  or  other  officer,  or 
the  committee  of  a  society." 
Societies,         By  sect  13  of  the  18  &  19  Vict  c.  63,  <<It  shall  be 
'^Ted'*"      ^^^'^^  ^or  the  members  of  any  society  heretofore  formed 
^  and  established,  or  hereafter  to  be  formed  and  established, 

at  some  meeting  thereof  to  be  specially  called  in  that  behalf, 
to  dissolve  or  determine  the  same  by  consent:  provided  that 
no  society  established  under  tiiis  or  any  act  relating  to 
friendly  societies  shall  be  dissolved  or  determbed  witibout 
obtaining  tiie  votes  of  consent  of  five-sixths  in  value  of  th^ 
tiien  existing  members  thereof,  including  the  honorary 
members,  if  any,  to  be  ascertained  in  manner  hereinafter 
mentioned,  nor  without  the  consent  of  all  persons,  if  any, 
then  receiving  or  then  entitled  to  receive  any  relief,  annuity, 
or  other  benefit  from  the  funds  thereof,  to  be  testified  under 
their  hands  individually  and  respectively,  unless  the  claim  of 
every  such  person  be  nrst  duly  satisfied,  or  adequate  provi- 
sion made  for  satisfying  such  claim ;  and  for  the  purpose  of 
ascertaining  the  votes  of  such  five  sixths  in  value  of  the 
numbers  as  aforesaid,  every  member  shall  be  entitled  to  one 
vote,  and  an  additional  vote  for  every  five  years  that  he  may 
have  been  a  member,  but  no  one  member  shall  have  more 
than  five  votes  in  the  whole ;  and  the  intended  appropriation 
or  division  of  the  funds  or  other  property  shall  be  hiilj 
and  distinctly  stated  in  the  ag^reement  for  dissolution  prior 
to  such  consent  being  given  (A);  and  the  agreement  for 
such  dissolution,  duly  signed  as  aforesaid,  accompanied 
with  a  statutory  declaration  by  one  of  the  trustees,  or  by 
three  members  and  tiie  secretary,  taken  before  a  justice  of 
the  peace,  that  the  provisions  of  this  act  have  been  complied 
with,  shall  be  forthwith  transmitted  to  the  reg^istrar,  to  be 
by  him  deposited  with  the  rules  of  the  society ;  and  such 
agreement  shall  thereupon  be  an  effectual  discharge  at  law 
and  in  equity  to  the  trustees,  treasurers,  and  other  officers 

(A)  By  sect.  8  of  21  &  22  Vict.  commiBrionen  for  the  reduction 

c  101,  the  appropriation  or  divi.  of  the  national  debt,  or  to  an 

•Ion  of  the  nmaa  need  not  be  actoary  of  some  life  aasorance 

stated,  bnt  may,  by  the  agreement  company  in  London  who  shall 

for  disaolntion,  be  referred  to  the  ha^e  exercised  his  profeiiioo  for 

award  of  the  registrar  of  friendly  at  least  five  yean, 
societies,  or  to  the  actnary  to  the 


Induitrial  and  Provident  Societiei.  ^^^ 

of  gtteh  societj,  and  shall  operate  as  a  release  from  all  the  ^b*  ttiy, 
members  of  the  sodety  to  such  tmstees,  treasarers,  and 
other  officers ;  and  it  shall  not^  lawful  in  any  society  to 
direct  a  division  or  appropriation  of  any  part  of  the  stock 
thereof,  except  for  the  purpose  of  carrying  into  effect  the 
general  interests  and  objects  declared  m  the  rules  as  ori- 
ginally certified,  unless  ihe  claim  of  every  member  is  first 
duly  satisfied,  or  adequate  provision  be  made  for  satisfying 
such  claims  ;  and  in  case  any  member  of  such  society  shaU 
be  dissatisfied  with  such  provision,  it  shall  be  lawful  for  him 
or  her  to  apply  to  the  judge  of  the  county  court  of  the 
district  within  which  the  usual  place  of  business  of  the 
society  is  situated  for  relief  or  other  order ;  and  the  said 
judge  shall  have  the  same  powers  to  entertain  such  appli- 
cation, and  to  make  such  order  or  direction  in  relation' 
thereto  as  he  may  think  the  justice  of  the  case  may  require, 
as  hereinafter  is  enacted  in  regard  to  the  settlement  of  dis- 
putes ;  and  in  the  event  of  the  dissolution  or  determination 
of  any  society,  or  the  division  or  appropriation  of  the  funds 
thereof,  except  in  the  way  hereinbefore  provided,  any  trustee 
or  other  officer  or  person  aiding  or  abetting  therein  shall,  on 
conviction  thereof  by  two  justices,  be  committed  to  the 
common  gaol  or  house  of  correction,  there  to  be  kept  to 
hard  labour  for  any  term  not  exceeding  three  calendar 
months,  as  to  such  justices  shall  seem  meet." 

Indugtrial  and  Provident  Societies*] — By  sect  48  of  Indvftrial 
the  above  act,  18  &  19  Vict  c.  63,  **  All  the  provisions  of  •n^proTi- 
tlus  act  shall  apply  to  all  societies  constituted  under  the  ?"^  *^^* 
Industrial  and  Provident  Societies  Act,  1852,  in  the  same 
manner  as  the  laws  in  force  relating  to  friendly  societies  at 
the  date  of  the  passing  of  the  said  Industrial  and  Provident 
Societies  Act,  1852,  are  by  the  said  last-mentioned  act 
directed  to  apply  to  societies  constituted  thereunder;  and 
the  limitation   hereinbefore    contained  of  the  amount  of 
annuities  and  sums  payable  on  the  death  of  any  person,  or 
on  any  other  contingency,  in  the  case  of  societies  established 
under  this  act,  shall  apply  to  all  societies  constituted  under 
the  said  Industrial  and  Provident  Societies  Act,  1852." 

By  sect.  7  of  17  &  18  Vict  c.  25,  amending  the  Indus-  Serrice 
trial  and  Provident  Societies  Act,  1852,  '<  In  all  cases  under  in- 
wherein  it  may  be  necessary  for  any  person  to  serve  any  dustriilind 
summons,  demand,  or  notice,  or  any  writ  or  otiier  proceed-  JJ^^^^ 
ing»  at  law  or  in  equity,  or  otherwise,  upon  any  such  society, 
service  thereof  respectively  on   the  secretary  of  the  said 
society,  or  by  leaving  the  same  at  the  head  office  for  the 
time  being  of  the  said  society,  or  in  case  such  secretary 
shall  not  be  found  or  known,  then  service  thereof  on  any 
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Literary  and  Scientific  Institutions, 


Literary 
and  Rclen« 
tific  insti- 
tntioni. 


Part  i.    agent  or  officer  employed  by  the  9aid  society,  or  by  leaving 
the  same  at  the  usual  place  of  abode  of  such  agent  or 

officer  shall  be  deemed  gqpd  and  sufficient  notice  of  the 

same  respectiyely  on  such  society/' 

Literary  and  Scientific  Institutions.] — ^By  sect.  29  of 
17  &  18  Vict,  c  112,  "The  Literary  and  Scientific  Instir 
tutions  Act,  1854,**  ''Any  number  not  less  than  three- 
fifths  of  the  members  of  any  institution  may  determine  that 
it  shall  be  dissolved,  and  thereupon  it  shall  be  dissolved 
forthwith,  or  at  the  time  then  agreed  upon,  and  all  neces- 
sary steps  shall  be  taken  for  the  disposal  and  settlement  of 
the  property  of  the  institution,  its  claims  and  liabilitiesy 
according  to  the  rules  of  the  said  institution  applicable 
thereto,  if  any,  and  if  not,  then  as  the  governing  body  shall 
find  expedient ;  provided,  that  in  the  event  of  any  dispute 
arising  among  the  said  governing  body  or  the  members  of 
the  institution,  the  adjustment  of  its  a&rs  shall  be  referred 
to  the  judge  of  the  county  court  of  the  district  in  which  the 
principal  building  of  the  institution  shall  be  situated,  and 
he  shall  make  such  order  or  orders  in  the  matter  as  he  shall 
deem  requisite,  or,  if  he  find  it  necessary,  shall  direct  that 
proceedings  shall  be  taken  in  the  Court  of  Chancery  for  the 
adjustment  of  the  affairs  of  the  institution." 

By  sect.  30,  **  If  upon  the  dissolution  of  any  institution 
there  shall  remain,  after  the  satisfaction  of  all  its  debts  and 
liabilities,  any  property  whatsoever,  the  same  shall  not  be 
paid  to  or  distributed  among  the  members  of  the  said  insti- 
tution, or  any  of  them,  but  shall  be  given  to  some  other 
institution,  to  be  determined  by  the  members  at  the  time  of 
the  dissolution,  or  in  default  thereof  by  the  judge  of  the 
county  court  aforesaid ;  provided  however,  that  this  clause 
shall  not  apply  to  any  institution  which  shall  have  been 
founded  or  established  by  the  contributions  of  shareholders 
in  the  nature  of  a  joint- stock  company.'* 

Mode  of         Mods  of  Proceeding,"] — In  proceedings  in  the  county 

procMding.  courts  under  the  above  acts,  a  plaint  must  be  entered,  and  a 

summons  be  issued  thereon,  and  the  rules   and  practice 

adopted  with  respect  to  such  proceedings,   so  far  as  the 

same  are  applicable' (t). 

Where  a  defendant  is  a  trustee,  member  of  the  general 
committee  of  management,  treasurer,  or  other  officer  of  an 
institution  or  society  established  under  any  of  the  above  acts, 
the  summons  must  be  served  in  the  mode,  if  any,  prescribed 
by  the  act  under  which  any  such  institution  or  society  is  esta- 
blished or  regelated,  and  if  no  mode  of  service  is  thereby 


(t)  Role  186. 


Feei.  SO© 

prescribed,  then  at  the  usual  place  of  business  of  the  in-  Ch.  xxiv. 
stitution  or  societj,  and   if  there   be  no  such   place  of 
business,  then   according  to  the  ordinary  practice  of  the 
court  ( j). 

By  sect.  7  of  21  &  22  Vict.  c.  101,  ^  In  any  proceeding 
under  this  Act,  or  the  18  &  19  Vict.  c.  63,  against  a  society, 
it  shall  be  sufficient  to  make  the  secretary  or  other  officer  of 
the  society  at  the  time  of  the  plaint  or  complaint  being 
entered  or  made,  the  defendant  in  such  proceeding,  by  his 
name  and  the  title  of  the  office  he  holds  in  the  society ;  ana 
the  proceedings  on  such  plaint  or  complaint  shall  be  com- 
menced and  carried  on  against  such  officer  on  behalf  of  the 
society,  and  shall  not  be  abated  or  prejudiced  by  the  death, 
resignation,  or  removal,  or  by  any  act  of  such  officer  after 
the  commencement  thereof;  and  the  summons  to  be  issued 
to  such  officer  may  be  served  by  leaving  the  same  at  the 
usual  place  of  business  of  the  society.'* 

jFVe«.]-*-By  order  of  the  Treasury,  dated  21st  November  F( 
1856,  the  same  fees  are  to  be  taken  in  proceedings  under 
these  acts  as  upon  the  entry  and  hearing  of  a  plaint,  to  be 
estimated  upon  the  amount  in  dispute,  and  if  no  amount  is 
in  dispute,  or  it  be  not  ascertained,  then  as  upon  a  claim  for 
20/. ;  but  in  proceedings  under  the  Friendly  Societies  or 
the  Industrial  and  Provident  Societies  Acts,  if  the  applica- 
tion is  not  for  the  payment  of  money*  the  fees  are  to  be 
estimated  upon  the  sum  or  penalty  which  the  applicant  may 
intend  to  apply  to  the  court  to  order  the  payment  of,  in  case 
of  refusal  or  neglect  to  comply  with  its  order  (A). 

0)  Knlo  187.  ijf)  See  anU^  p.  32, 
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PROCEEDINGS    AGAINST   JUDGMENT   DEBTORS* 
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Order  for  Payment,  213. 
commitmbnt,  213 : 

JVhm. 

Form  of. 

Execution  of  Order,  214. 

Out  of  JuHsdkHon, 

Neeeuaries, 

JmpfimmmofU  no  SiOUf ac- 
tion, 

Digchitrge  on  PtytmenL 


JarUdic-         JurudictionJ] — The  jurisdiction  of  the  county  courts, 
tion.  which   enables  the   judge  to  imprison,    for  a  period  not 

exceeding  forty  days,  ddendants  against  whom  a  judgment 
for  a  debt  not  exceeding  20/.  (a),  exclusive  of  costs,  has 
been  obtained  in  any  competent  court,  is  created  by  the 
8  &  9  Vict,  c  127,  and  10  &  11  Vict.  c.  102  (ft).  The 
statute  7  &  8  Vict,  c  96,  having  by  s.  57  abolished  arres^ 
for  judgment  debts  under  20/.,  exclusive  of  costs;  power 
was  given  to  the  commissioners  of  bankruptcy  and  judges 
of  certain  inferior  courts,  by  the  8  &  9  Vict;  c  127,  to 
summon  such  judgment  debtors ;  and  if  they  failed  to 
attend,  or  make  satisfactory  answers,  or  had  been  guilty  of 
fraud  or  the  like,  to  commit  them.  The  powers  created  by 
this  act  were  by  the  10  &  11  Vict,  c  102,  s.  4,  transferred, 
so  far  as  the  country  districts  are  concerned,  to  the  county 
courts.  The  jurisdiction  of  the  London  district  is  trans* 
ferred  to  the  Insolvent  Court  in  London. 

Registrar        Registrar  and  Bailiff.'] — By  s.  5«  the  clerk  of  the 
and  bailiff,  county  court  is  to  perform  the  duties  of  registrar ;  and  the 

high  bailiff  and  his  assistants,  those  of  messenger  under  the 

former  act 

(a)  The  act  applies  to  cases  in  Fouikti^  15  M.  &  W.  612. 

which,  although  the  existing  debt  (6)  See  8  &  9  Vict.  e.  127, 

does  not  exceed  20  /.,  the  original  App. ;  and  10  &  11  Vict.  c.  102, 

judgment  was  for  more.  Bx  parte  App.  to  Part  II. 


Fees. 
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Cawuel  and  Attorneys.'] — In  making  applications  to  the  Ch.  xxt. 
Goorty  parties  need  not  employ  either  counsel  or  attorney  (c)*  ^^^  . 

•nd  attor- 
Fees^ — The  fees  which  are  to  he  paid({f)  to  the  clerks  neyi. 

and  hailiffs  (under  the  old  act^  to  the  registrars  and  messen-  Fees, 
gers  of  the  Bankruptcy  Court,  and  to  the  clerks  and  haililb 
of  other  courts),  are  prescrihed  in  schedules  C.  and  D.  of 
tlie  8  &  9  Vict.  c.  127  ;  hut  they  may  be  varied  by  order  of 
the  Secretary  of  State,  with  the  consent  of  the  Commis- 
sioners of  the  Treasury  (e).     They  are  as  follows : — 

FEW  TO  BB  TiXEN  BT  THB  BBOISTBAB  OP  THB  DOUBT  if). 

— .^ _* 


Ob  flUog  eppUcfttion  for  funimoBs  ... 

For  mmnwna  ....... 

Order -- 

For  every  examination    .      .       .       -       • 

For  every  varnml  .•-.-> 

On  filing  effidarite  or  other  dooumentt   - 

For  ev«7  March     -..-•'. 

For  registering  ererjr  order      .       .       .       . 

For  'coplei  oC  any  documents  filed,  l|tf.  par 
folio  (rf  ninety  words. 


If  Debt 

is  under 

40s. 


f.   d. 

-  6 

-  S 


-  6 
->  fl 
-6 

-  S 

-  6 


If  5r. 

and  under 
lOX. 


101. 
and  not 
exceeding 
SOf. 


s.  <L 

-  9 

-  9 
1  0 

-  9 

-  9 

-  0 

-  0 

-  0 


s.  4. 

1  - 

1  - 

S  - 

1  - 

1  - 

1  - 

1  - 

1  - 


BAIUFFS  AND  SBBlEANrS  FEES. 

On 
Demands 

not 
exceeding 

40«. 

On 
Demands 
exceeding 

40«. 

asdnot 

exceeding 

M. 

On 
Demands 
exceeding 

fi<. 

asdnot 

exceeding 

lOZ. 

On 
Demands 
exceading 

102. 

For  calling  emy  plaintiff  or  dafend- 

*mft           ...... 

s.   d, 

_     m 

s.    d. 

-  3 

-  « 

-  8 

s.   d. 

-  6 

-  10 

-  4 

s.    d, 

<-   a 

BlU           ...... 

'For  aerrlng  eveiy  sammons»  order, 
or  subpoena  witiiin  one  mile  of  the 
eourtJiouss  -       .       .       .       • 

If  above  one  mile,  tlien  extia 
for  every  mile  not  exceeding 
seven  miles  from  tlie  court- 
house    ..... 

1                    1 

ID                   Ilk                 1 

1   - 

-   4 

i; 


[e)  8  &  9  Viet.  e.  127,  s.  0. 

[d)  10&liyiet.c.l02,  S.13. 
e)  10  &  11  Viet.  0.102,8.13. 

\f)  These  fees  are  allowed  bj 
the  act  to  be  taken  by  the  regiis- 
trar  in  bankniptcj ;  bot  by  10  fie 
M  Viet.  e.  102,  s.  13,  they  are  to 
e  taken  by  the  clerk  of  the  conrt* 


By  sect.  82  of  19  &  20  Vict, 
c.  108,  the  registrars  and  high 
bailiffs  have  to  aoconnt  for  these 
iSses  to  the  treasurers,  as  the  re- 
mnneration  thereby  gi^en  is  inclu- 
sive of  all  emoluments  whatsoever 
except  in  insolvency  and  protec* 
tion. 
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Examination* 


For  tb«  excmtion  of  mnr  wmrrmnt, 
precept,  or  atudunent  ■^nsc  the 
good*  or  bodj       .... 

If  atiore  one  mtte,  then  ntrm 
for  ererj  mile  not  exceeding 
ieren  mile*  from  the  eourt- 
hoa*#   ..... 

If  SB  sMftUuit  •eijmit  dioald  be 
twctmmrj  io  the  judcmeiit  of  the 
court,  then  for  oMistaat 

If  abore  one  mile,  thea  eztrm 
fSor  ererj  mile  not  exceediog 
feren  mike  from  the  court- 


7or  euTjfng  erery  plaiatili;  deten- 
dkot,  or  delinquent  to  priton  (in 
cludlof   all   exprn«es  aod 
tants;,  tor  every  mile   - 


On 


On  '  On  I 
Dam^nd*  Demand*  , 
€xce*^inf    exceedizig, 

40».     I       a. 


Ob 


I   and  BOC    I   and  not 
exceeding  ^  exoecdaig 


AppUestion      Application  and  Summons  to  Debtor,] — Any  creditor 
and  sara.     who  has  obtained  a  judgment  for  a  sum  not  exceeding  20  L^ 
noiiB  to      besides  costs,  may,  on  application  in  writing,  in  the  form 
^^'        given  in  the  schedule  to  the  act  (^),  obtain  from  the  regis- 
trar of  the  court  of  the  district  within  which  the  debtor 
resides,  a  summons  requiring  him  to  appear  before  the  coort, 
and  answer  such  questions  as  are  put  to  him,  touching  his 
not  haying  paid  the  debt  (A). 

WltoeiMi.  Witnesses.] — Witnesses  whose  cTidenoe  is  material,  may 
be  summoned  in  the  same  way  as  under  the  Protection  Act, 
7  &  8  Vict  c  96  (t). 


Ezamina- 
turn. 


Examination.^  —On  the  appearance  of  the  debtor  before 
the  judge  at  the  time  appointed  in  the  summons,  he  is  to  be 
examined  by  the  judge ;  and  if  the  creditor  thinks  fit,  he 
may  interrogate  him,  touching  the  manner  and  time  of  his 
contracting  the  debt,  the  means  and  prospect  of  payment 
he  then  had,  the  property  or  means  of  payment  he  still  has 
or  may  have,  and  the  disposal  he  may  have  made  of  any 
property  since  contracting  the  debt.  The  creditor  may  also 
be  examined  by  the  judge,  if  he  thinks  fit,  touching  his 


(ff)  App.  The  application 
should  he  tigned  by  the  creditor ; 
if  bj  hiB  attorney,  it  U  insoffideat, 
Et-^,  7L.T.  118. 


<A)  8  &  9  Vict.  e.  127,  t.  1. 

Sen  form  of  summoni,  App. 

(t)  8  &  9  Viot.  e.  127,  s.  25. 
See  form  of  ■nmmona,  App. 


CkmmitmenL 
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cmim  against  the  debtor ;  and  if  the  debtor  thinks  fit  be  Chap.  ix. 
interrogated  by  him,  touching  the  claim  (A).  

Order f or Payment.'j^The  judge  may  make  an  order  Order  for 
on  the  debtor  for  the  payment  of  the  debt  by  instalments  pajment. 
or  otherwise  (/). 

Commitment] — If  the  debtor  does  not  attend  as  required  Commit- 
by  the  summons,  and  does  not  allege  a  sufficient  excuse  for  vkvat, 
not  attending,  or  if  attending,  he 

Shall  refuse  to  disclose  his  property,  or  his  transactions  When* 
respecting  the  same,  or  respecting  the  contracting 
of  the  debt  {I) ; 
Or  shall  not  make  answer  thereof  to  the  satisfaction  of 

the  commissioner  or  court ; 
Or  shall  appear  to  such  commissioner  or  court  to  have 

been  guilty  of  fraud  in  contracting  the  debt  (m) ; 
Or  of  having  wilfully  contracted  it  without  reasonable 

prospect  of  being  able  to  pay  it ; 
Or  of  having  concealed  or  made  away  with  his  property 

in  order  to  defeat  his  creditors ; 
Or  if  he  appears  to  have   the  means  of  paying  the 
same  by  instalments  or  otherwise,  and  shall  not  pay 
the  same  at  such  times  as  the  commissioner  or  court 
shall  order,  or  as  the  court  shall  have  ordered  in 
which  the  original  judgment  shall  have  been  obtained 
or  order  made ; 
Then  the  judge  may  order  such  debtor  to    be  committed,  Form  of. 
for  any  time  not  exceeding  forty  days  (n)  to  the  common 
gaol,  wherein  the  debtors  under  judgment  and  in  execution 
of  the  superior  courts  of  justice  may  be  confined,  within  the 
county,  city,  borough  or  place  in  which  such  debtor  is  re- 
sident, or  to  any  other  gaol  or  debtor  s  prison  within  the  same 
county,  city,  borough  or  place  which  shall  by  any  declaration 
of  one  of  her  Majesty's  principal  secretaries  of  state  be 
allowed  as  a  place  of  imprisonment  under  the  act,  so  long  as 
such  declaration  shall  remain  in  force  and  unrevoked  (o). 

The  order  need  not  be  under  seal  (p.)  It  is  sufficiently 
certain  if  it  directs  that  the  party  be  imprisoned  for  forty 
days,  though  it  bears  no  date  and  does  not  say  from  what 
time  the  imprisonment  shall  commence  (p), 

fil)  8  &  9  Vict.  c.  127,  ■.  1. 

[()  lb.  See  formi  of  order, 
App. 

(m)  With  reniect  to  thcie  of- 
fcDoes,  lee  TtmmtM,po9i,  Part  II., 
p.  37f  npon  rimilar  offences  imder 
the  loaoWent  Act. 

(a)  See  forms  of  order,  App. 
It  need  not  be  under  the  ml  of 
the  court.    At  Bawdier,  11 L.  T. 


ii 


289.  The  duration  of  the  lip. 
priaonment  mns  from  the  time  at 
which  the  prisoner  is  actnallj 
lodged  in  gaol.  Bx parte  Foulkti^ 
15  M.  U  W.  612 ;  Be  Bawdier, 
12  a  B.  612. 

(o)  8  &  9  Vict.  e.  127,  s.  1. 

(p)  Bawdier* e  eaee,  12  Q.  B. 
612,  overmling  Re  Fletcher,  1 D. 
&  L.  726. 


214  Execution  of  Order. 

Part  i.         It  has  been  doubted  whether  an  order  of  commitment 

upon  non-payment  at  the  time  ordered,  can  be  embodied  in 

the  original  order  to  pay  (q) ;  and  it  baa  been  decided  that 
when  an  order  has  been  made  for  payment  by  instalments 
which  is  neglected,  the  judge  cannot  grant  a  warrant  for 
commitment  against  the  debtor,  without  first  summoning 
him  to  shew  cause  why  he  has  omitted  to  comply  with  the 
order  (r).  In  the  case  of  non-payment  the  practice  is  to 
issue  and  serve  a  rule  nisi  upon  the  debtor,  calling  on  him 
to  shew  cause  why  the  debt  has  not  been  paid  (<).  The 
debtor  on  the  receipt  of  this  may  admit  the  debt  and  consent 
that  an  order  shall  be  made  for  its  payment  in  the  manner 
agreed  upon. 

Ezecatum       Execution  of  Order. 2 — The  bailiff  to  whom  the  order 
of  order,      ig  issued  is  empowered  to  take  the  body  of  the  person  against 
whom  the  order  is  made,  and  all  constables  and  other  peace 
officers   within  their  several  juriscdctions  must  aid  in  the 
execution  of  every  such  order ;  and  no  protection,  or  interim 
or  other  order  issuing  out  of  any  court  of  bankruptcy  or 
for  the  relief  of  insolvent  debtors,  nor  any  certificate  ob- 
tained after  such  order  for  imprisonment  under  the  act,  is 
available  to  any  debtor  imprisoned  under  such  order  (t). 
Ovt  of  jo-   The  warrant  being  backed  by  a  justice  may  be  executed  in 
nsdictum.    his  district  out  of  the  jurisdiction  of  the  court  from  which 

it  issued  (u). 
Wesriog  The  wearing  apparel  and  bedding  of  the  debtor,  or  his 
appuelftce.  family,  and  the  tools  and  implements  of  his  trade»  not 
exceeding  in  the  whole  the  value  of  5/.,  are  exempt  from 
seizure  (o). 
Imprison-  1*^  imprisonment  does  not  operate  as  a  satia&ction  or 
mept  no  extinguislunent  of  the  debt  or  demand ;  but  any  person  im- 
MtislMtion.  prisoned  who  has  paid  or  satisfied  the  debt  or  demand,  or 
Disdiai^    the  instalments  thereof  payable,  and  the  costs  remaining 

°°  ^'  ^^^  ^^  ^®  ^^^  ^  ^®  order  of  imprisonment  being  made, 
and  all  subsequent  costs,  may,  upon  entry  of  such  payment 
endorsed  on  the  order  signed  by  the  plaintiff  or  his  attorney, 
be  discharged  out  of  custody  by  leave  of  the  judge  (w). 

{q)  VmCrmnMtS.fBMparie  S.  C,  18  L.  J  ,  C.  P.,  352.   See 

irtfmtii^,  4  C.  B.  529.    Itwonld  also  ^IMiy  v.  Dttl^,  on/ e  ;  INdmi 

■eem  it  cannot,  from  the  caae  of  v.  Hamirook,  15  L.  T.  562. 
AJbUif  V.  Dale,  1  L.  M.  &  P.  626.  (t )  See  form,  App. 

B.  C,  20  L.  J.,  C.  P.  33.  (i)  B9t9  Vict,  c  127,  s.  2. 

(r)  Ssparie  Kmmimg,  4  C.  B.  (ii)  lb.  a.  22. 

507.    S.  C.,  10Q.B.  730.    Em'         (v)  lb.  ■.  8. 
tdmf  V.  Bmekmum,  8  C.  B.  271.  (w)  8  ft  9  Ykt  c.  127,  s.  3. 
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JurisdieHan.] — In  order  to  prevent  frauds  practised  upon  JnriidBc- 
creditors  by  their  debtors  leaving  this  country,  and  to  give  tlon. 
a  more  expeditious  mode  of  arrest  (a),  stat.  14  &  15  Vict, 
c  62,  gives  a  power  to  the  District  Commissioners  of  Bank* 
rupt<yi  and  aJso  to  the  county  court  judges,  except  those 
acting  in  the  counties  of  Middlesex  and  Surrey,  upon  appli- 
cation on  behalf  of  creditors,  and  due  proof  of  a  debt  to 
the  amount  of  20/.,  to  issue  a  warrant  to  the  high  bailiff  for 
his  arrest.  As  the  mode  of  proceeding  before  Uie  judge  of 
the  county  court  is  similar  to  that  under  the  1  &  2  Vict, 
c  110,  s.  d,  which  directs  how  such  an  application  shall  be 
made  to  a  judge  of  a  superior  court,  reference  may  be  had 
to  the  practice  under  the  latter  act  (A). 

Application  and  Proof  of  DM,^ — The  application  may  Applica- 
be  mi^  by  the  creditor  or  bv  any  one  on  his  behalf ;  it  must  ^^  ^^^ 
be  accompanied  by  an  affidavit,  which  must  be  intituled  in  |^^ 
one  of  the  superior  courts  of  common  law,  and  must  be 
made  either  by  the  creditor  or  any  other  partv.    In  cases 
in  which  affirmation  is  received  by  law,  proof  of  affirmation 
is  allowable. 


(a)  See  this  act,  App.  Before 
it  paiied,  the  arrest 'of  an  ab« 
■OQoidiiig  debtor  could  be  procured 
only  by  application  to  a  judge  of 
one  of  the  inperior  ooarta  (lee 
l&2VictcllO,B.3).  Sothat 
if  the  debtor  were  in  the  country, 


and  more  especially  if  he  were 
near  the  coast,  he  woold  have 
opportunity  to  eifect  an  etettpe 
before  the  writ  of  etqHM  for  his 
arrest  coold  be  procured, 
(ft)  See  1  cut  Arch.  652. 


816  Warrajit  and  Arrest. 

Paht  1.        The  affidavit  must  state  that  a  debt  of  20/.  or  upwards  is 

owing  to  the  creditor  who  applies,  and  is  then  payable  from 

the  person  or  persons  against  whom  the  application  is  made^ 
and  that  there  is  probable  cause  for  believing  that  the  debtor 
or  debtors,  unless  he  or  they  be  forthwith  apprehended,  is 
or  are  about  to  quit  England  with  intent  to  avoid  or  delay 
such  creditor,  or  with  intent  to  remain  out  of  the  jurisdic- 
tion of  the  courts  of  law  in  England  so  long  that  thereby 
he  will  or  may  be  delayed  in  the  recovery  of  his  debt  {c\ 

The  affidavit  may  be  sworn  before  a  Commissioner  of  the 
Court  of  Bankruptcy  acting  for  any  district  in  the  country 
or  the  judge  of  any  district  county  court,  or  before  any 
person  having  authority  to  administer  oaths  in  any  of  the 
courts  of  law  ((f). 

Warrant  Warrant  and  Arrest.'] — Upon  the  judge  being  satisfied 

and  arreit.  ^y^^^  ^^le  necessary  facti  are  proved  (c),  he  may  gprant  a  war- 
rant to  the  high  bailiff  for  the  apprehension  of  the  debtor. 

The  warrant  must  be  in  the  form  and  indorsed  in  the 
manner  specified  in  the  schedule  to  the  act,  and  must  bear 
date  of  the  day  on  which  it  is  issued  (f).  It  must  also  be 
indorsed  with  the  amount  of  the  debt  and  costs  claimed  by 
the  plaintiff  in  the  same  manner  as  writs  of  capias  are  now 
indorsed  (^).  On  payment  of  the  amount  indorsed  all  pro- 
ceedings will  be  stayed,  and  the  person  arrested  may  be  dis- 
charged from  custody,  and  he  is  at  liberty  afterwards  to  tax 
the  costs  so  indorsed  as  if  he  had  been  arrested  under  a  writ 
of  capias  (h). 
How  exe-  The  warrant  may  be  executed  by  the  high  bailiff  at  any 
cuted.  time  within  seven  days  after  its  date,  including  the  day  of 
date,  and  the  high  bailiff  must  detain  the  debtor  until  he  has 
given  bail  according  to  the  practice  of  the  superior  courts, 
or  until  he  has  paid  the  debt  and  costs  indorsed  on  the  war- 
rant, or  he  is  otherwise  discharged  by  due  course  of  law. 
A  copy  of  the  warrant  must  be  served  on  the  debtor  (t ). 
The  warrant  may  be  executed  in  any  part  of  England ;  but 
by  a  recent  rule  a  bailiff  may  not  be  required  to  execute  it 
out  of  the  district  of  the  court  for  which  he  has  been  ap- 
pointed, but  if  the  person  against  whom  the  warrant  is 
granted  cannot  be  found  within  the  district  of  the  court,  by 
the  judge  of  which  it  is  granted,  the  bailiff  must  forthwith 

!e)  14  &  15  Vict  c  52,  s.  1.  writ  of  capiat  ia  given  in  the 

d)  lb.  8.  2.  schedule  of  the  1  &  2  Vict.  c.  1 10. 

(«)  These  have  been    already  The  form  of  it  is  also  given  in  the 

mentioned  as    necessary  to  the  schedule  to  the  14  &  15  Vict,  a 

affidavit.  52,  and  will  be  found  in  the  App. 

(/)  14  &  15  Vict  c.  52,  s.  1.  (A)  14  &  15  Vict  c  52,  a.  7. 

Q/)  This  indorsement  on  the  (t)  Ibid.  s.  1. 
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transmit  it  to  the  bailiff  of  any  other  county  court  within  Ch.zzvi. 

the  district  of  which  the  party  then  is  or  is  believed  to  be, 

and  the  last-irentioned  bailiff  is  authorised  and  required  to 
execute  it,  and  otherwise  to  act  in  the  matter  in  all  respects 
as  if  the  warrant  had  been  directed  to  him  by  the  judge  of 
the  court  of  which  he  is  the  bailiff. 

The  person  to  whom  the  warrant  is  directed  must,  imme« 
diately  on  its  being  executed,  indorse  a  certificate  upon  it  of 
the  time  and  place  where  the  debtor  was  arrested ;  and  the 
production  of  the  warrant  and  certificate  to  the  sheriff  of  the 
county  where  the  warrant  issued,  or  to  the  keeper  of  the 
gaol  of  the  county,  is  a  sufficient  authority  to  the  sheriff  or 
keeper  to  detain  the  debtor  until  he  is  discharged  by  due 
course  of  law  (A). 

Fees.] — The  fees  which  may  be  taken  in  respect  of  the  Feet. 
proceedings  and  warrant  are  specified  by  schedule  B.  of  the 
14  &  15  Vict.  c.  52  (/),  and  are  as  follows : — 

To  the  attorney,  for  preparing  the  a£5darit  of  debt,  and    £.  s,    d, 
showing  that  the  debtor  ia  about  to  abscond,  and  oath  -      -  10    - 
To  the  aame,  for  attending  to  iaaue  the  warrant        -        -      -    6    8 
To  the  clerk  of  the  county  oonrt  on  the  iaauing  of  a  warrant      -    5    - 
To  the  party  eiecnting  the  warrant,  for  the  caption  -        -      1     1    - 
To  the  aame,  for  e?ery  mile  from  the  place  where  the  war- 
rant shall  be  issued  to  the  place  where  it  shall  be  ezecated, 
a  further  sum  of----*        -        .-...S 
To  the  same,  for  eyery  mile  from  the  place  where  the  debtor 
shall  be  arrested  to  the  gaol  where  he  shall  be  lodged, 
the  further  sum  of-        -        -        -        -        -        --l-> 

The  above  fees  may,  however,  be  altered  by  the  Secretary 
of  State  with  the  consent  of  the  Commissioners  of  the  Trea- 
sury (m).  The  costs  of  the  writ  of  summons  are  left  as 
before  (n). 

Costs  of  Warrant  and  Arrest,] — The  costs  of  and  attend-  Costs  of 
ing  the  warrant  and  arrest  are  costs  in  the  cause.    But  no  ^^i^^ 
costs  will  be  allowed  to  a  plaintiff  unless  the  court  or  its  "^  vest, 
officer  is  satisfied,  by  affidavit,  or  otherwise,  that  the  plain- 
tiff had  good  reason  to  believe  that  he  would  probably  have 
failed  in  causing  the  defendant  to  be  arrested  if  he  had  pro- 
ceeded in  the  first  instance  by  application  to  a  judge  of  one 
of  the  superior  courts  for  a  writ  of  capias^  without  first 
applying  to  a  judge  of  the  county  court  (o). 

{k)  14  &  15  Vict  c  52, 1,  i.  (»)  14  h  15  Viot  o.  52,  s.  11. 

(/)  lb.  8.  11.  (o)  Ibid.  I.  10. 

(m)  Ibid. 


218  Writ  of  Capias. 

Parti.        Liability  and  Protection  of  Bailiff.] — The  bailiff  to 

whom  the  warrant  is  directed  is  subject  to  the  jurisdiction 

Liability      of  the  court  in  which  the  action  is  brought,  or  of  any  judge 

and  protec-  thereof,  and  is  responsible  to  them,  and  also  to  the  person 

^*?"^'        at  whose  suit  it  issued,  for  its  due  execution,  in  the  same 

manner  as  sheriffs  are  responsible  for  the  execution  of  writs 

of  capias ;   he  is  also  entitled  to  the  same  protection  as 

sheriffs  are  entitled  to  on  executing  such  writs  (p). 

Writ  of  Writ  of  Capias.] — The  warrant  issued  from  the  county 

capias.        court  is  only  auxiliary  to  the  process  now  in  use,  and  is  void 

aud  of  no  effect  as  a  protection  to  the  creditor  unless  a 

capias  is  issued  and  served  in  the  manner  provided  by  the 

act  (7). 

The  creditor,  therefore,  on  whose  behalf  the  warrant 
issues,  should  cause  forthwith  a  writ  of  capias  to  issue,  and 
also,  in  cases  where  no  action  is  pending,  must,  before  the 
issuing  of  the  writ  of  capias,  cause  a  writ  of  summons  to  be 
issued  out  of  one  of  the  superior  courts  against  the  debtor, 
and  upon  the  capius  all  mandates  and  warrants  must  issue 
according  to  the  practice  now  in  use,  notwithstanding  the 
defendant  has  been  arrested  by  virtue  of  the  warrant,  and 
the  debtor  must,  if  in  custody,  be  served  with  the  writ  of  ca- 
pias  within  seven  days  from  the  date  of  the  warrant,  include 
ing  the  day  of  the  date  ;  and  thereupon  the  debtor  is  deemed 
to  have  been  arrested  by  virtue  of  the  capias^  and  all  pro- 
ceedings must  be  taken  upon  it  as  if  it  had  been  issued  pri<^ 
to  the  issuing  of  that  warrant,  and  the  arrest  had  been 
made  on  the  writ  of  capias^  and  according  to  the  old  prac- 
tice (r). 

If  no  writ  of  capias  is  issued  and  served  within  seven 
days  from  the  date  of  the  warrant,  including  the  day  of  date, 
the  debtor  is  entitled  to  be  discharged  from  custody,  or  if 
the  deposit  has  been  made  with,  or  a  bail-bond  has  been 
given  to  the  officer,  then  the  deposit  must  be  returned  and 
the  bail-bond  be  given  up  to  be  cancelled  (s). 

If  the  capias  is  not  issued  and  served  within  the  seven 
days  it  ceases  to  have  any  operation,  nor  can  it  be  treated  as 
a  valid  capias  under  the  1  &  2  Vict  c.  110.  A  second 
capias  may,  however,  be  issued  after  the  seven  days  upon 

(p)  14  &  15  Vict.  c.  52,  8. 9.  judge  of  a  raperior  court  without 

(q)  lb.  sect.  3.  a  fresh  affidavit.    Examined  co- 

(r)  lb.  8. 1.     Where  a  defen«  pies  of  the  affidavits  filed  in  the 

dant  has  been  arrested  under  a  county  o6urt  may  be  used  for  this 

warrant  from  the  ooantj  court  purpose.     Pearee  v.  Martin^  16 

under  this  section,  an  order  to  Jnr.  270. 

bold  to  baU  under  s.  3,  of  1  &  2  (#)  14  &  15  Vict  e.  52,  a.  6. 

Vict.  0. 110,  may  be  made  by  a 
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fresh  materials,  under  the  general  powers  given  by  the  1  &  2  Cs.  xxti. 

Vict,  c,  110(0- 

The  statute  directs  not  only  that  the  capias  shall  be 
issued  but  also  that  it  shall  be  served.  It  has  been  held 
that  this  does  not  mean  that  it  shall  be  served  in  all  cases, 
but  only  in  those  cases  in  which  the  defendant  continues  in 
custody  and  does  not  make  the  deposit.  If.  however,  the 
defendant  has  paid  the  debt  and  got  out  of  custody,  although 
the  capias  must  still  be  issued  it  need  not  be  served  («}. 

Effect  of  Writ  of  Capias.] — As  soon  as  the  debtor  has  Effect  of 
been  arrested,  under  the  writ  of  capias^  the  force  and  effect  writ  of 
of  the  warrant  granted  by  the  county  court  ceases,  and  the  capi*** 
sheriff  holds  the  debtor  utader  the  writ  of  capias^  as  if  he 
had  been  first  arrested  under  it,  or  in  case  he  has  made  a 
deposit  with  the  high  bailiff,  or  entered  into  the  bail-bond, 
then,  upon  delivery  to  the  officer  by  whom  he  was  arrested 
of  a  copy  of  the  warrant  granted  by  the  sheriff  upon  the 
capias  the  officer  must  pay  over  to  the  sheriff  the  deposit, 
or  assign  to  him  the  bail-bond,  and  the  sheriff  may  enforce 
the  bail-bond  in  his  own  name  or  assign  it  in  the  usual 
manner.     The  sheriff  is  not,  however,  liable  for  any  default, 
misbehaviour,  or  miscarriage  of  the  person  to  whom  the 
warrant  was  addressed,  or  who  makes  the  arrest  (v). 

Discharge  of  Defendant  on  BaiL'] — Any  person  ar-  Discharge 
rested  upon  any  warrant  may  forthwith,  and  before  the  of  defeo- 
issuing  cf  the  writ  of  capiasy  pay  the  debt  and  costs  which  ^^  ^^ 
are  indorsed  on  the  warrant  to  the  high  bailiff,  or  enter   ^ 
into  a  bail-bond  to  him,  with  two  sufficient  sureties,  for  the 
amount  which  is  indorsed  on  the  warrant,  conditioned  to 
put  in  speciid  bail  as  required  by  the  warrant,  or  to  make 
deposit  of  the  sum  indorsed  on  it,  together  with  10  /.  for 
costs,  and  thereupon   he  will  be  entitled  to  be  discharged 
from  custody  {w)* 

Application  to   Court  for  Discharge.] — Any  person  Appliea- 
for  whose  arrest  a  warrant  has  been  granted,  may  either  ^^^  ^^ 
before  or  after  arrest  and  before  the  writ  of  capias  has  S?^™, 
been  issued,  apply  to  any  commissioner  of  bankruptcy,  or 
county  court  judge,  or  to  any  judge  of  the  superior  courts, 
or  to  the  court  mentioned  in  the  affidavit  of  debt  or  warrant 
for  the  arrest,  for  a  summons  or  rule  calling  upon  the 
creditor  who  has  the  warrant  to  shew  cause  why  it  should 

(0  MaHeri  v.  Johnson,  8  Exr.  (9)  15  &  16  Yict  c.  52,  s.  6. 

63.    S.  C,  21  L.  J. ,  Eir.,  253.  (v)  lb.  §.  5. 

(«)  Eid  v.  Vero^  17  Jar.  737. 
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Part  i.  not  be  set  aside  (if  the  application  is  made  before  arrest), 
———"^  or  ^hy  the  debtor  should  not  be  discharged  out  of  custody 
(if  the  application  is  made  after  arrest),  and  the  com- 
missioner or  judge  may  make  absolute  or  discharge  the 
summons  or  rule,  and  direct  the  costs  of  the  application  to 
be  paid  by  either  party,  or  make  such  other  order  therein  as 
he  thinks  fit ;  but  such  order  may  be  discharged  or  varied 
by  the  court,  on  application  made  by  either  party  dissatis- 
fied with  it  (x). 

(«)  15  &  16  Vict.  0.  52,  B.  8. 
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ACKNOWLEDGMENTS   BY  MARRIED   WOMEN. 

Bt  the  19  &  20  Vict,  c  108,  b.  73,  any  acknowledgment 
to  be  made  by  any  married  woman,  under  the  3  &  4  Will.  4f 
c  74,  may  be.  received  by  a  judge  of  a  county  court,  in 
the  same  manner  as  the  acknowledgment  might  have  been 
received  by  a  judge  of  a  superior  court  (a). 

The  practice  before  a  judge  at  chambers  is  as  follows  ^— 

The  attorney  employed,  who  must  be  one  in  actual  prac- 
tice, must  ascertain  that  the  woman  acts  voluntarily,  and  is 
fully  aware  of  the  effect  of  the  deed  she  is  to  execute,  and 
that  she  is,  or  that  she  is  not,  to  receive  compensation  for 
its  execution,  so  as  to  enable  him  to  make  the  necessary 
affidavit  (6). 

He  must  then  bring  her,  with  the  deed,  before  the  judge, 
by  whom  she,  apart  from  her  husband  and  the  attorney  (c) 
employed,  must  be  examined,  touching  her  knowledge  of 
the  deed,  and  as  to  whether  she  freely  and  voluntarily  con- 
sents to  it  (d).  When  the  judge  is  satisfied,  the  attorney 
is  called  to  hear  her  formally  acknowledge  .the  deed,  which 
acknowledgment  he  is  required  to  verify  by  affidavit  (e). 
The  judge  then  signs  a  memorandum,  which  should  have 
been  previously  prepared  in  the  margin  or  at  the  foot  of  the 
deed,  identifying  the  deed  (/),  and  also  a  certificate  of  the 
taking  by  him  of  the  acknowledgment,  which  should  be 
prepiued  ready  on  a  separate  piece  of  parchment  (^). 

By  this  certificate  the  judge  states  that  the  woman  was  at 
the  time  of  full  age  and  competent  understanding.  If  the 
judge  has  any  doubt  on  this  point,  it  would  appear  that  he 
must  satisfy  himself  by  reference  to  the  certificate  of  the 
attorney  or  other  person  who  has  been  able  to  certify  to  the 
fact,  and  act  according  to  his  discretion ;  for  the  act  does 
not  require  him  to  be  satisfied  in  any  particular  manner  on 

(a)  The  3  &  4  WilL  4,  c.  74,  (ft)  See  form,  App. 

and  the  nrceiiary  forms,  will  be  (e)  Gr.,  H.  T.,  1834. 

foanduitheAppendiz,p.l97.  See  (li)  3  &  4  Will.  4,  c.  70,  s.  80. 

alio  Maoqneen,  on  Haiband  and  (e)  See  form  of  affidavit,  App. 

Wife,  Part  X.,  in  which  the  prao-  (/)  3  &  4  WiU  4,  c.  70,  §.  84. 

tioe,  under  the  3  &  4  WiU  4,  e.  d)  lb.  s.  84. 


74,  is  stated  vefj  follj. 
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Part.  i.  the  point,  nor  direct  him  to  examine  the  woman  herself  on 
the  point,  as  it  does  with  regard  to  her  acting  voluntarily  or 
not.  The  fact,  however,  as  to  age  must  be  positively  stated. 
In  a  case  where  the  certificate  expressed  only  a  belief  on 
the  point,  it  was  not  allowed  to  be  filed  (h). 

The  attorney  should  forthwith  file  the  certificate  of  the 
judge,  and  his  own  affidavit,  verifying  the  signature  to  the 
certificate  (t)  at  the  office  of  the  registrar,  at  Lau caster- 
place,  Blackfriars  Bridge;  for  should  a  lunar  monl^  be 
allowed  to  elapse  without  its  being  filed,  an  order  of  a 
judge  must  be  obtained  to  authorise  the  registrar  to 
receive  it. 

The  certificate  and  affidavit  are  examined  most  careftilly 
by  the  registrar,  and  if  not  found  correct,  they  are  ta  be 
returned  by  him.  The  certificate  can  only  then  be  amended 
by  an  order  of  the  court.  A  memorandum  of  the  receipt  of 
the  certificate  and  affidavit  will  be  given  at  the  r^strar's 
office,  which  memorandum  must  be  given  up,  upon  appli- 
cation for  the  office  copy  of  the  certificate.  This  copy  is  to 
be  received  as  evidence  of  the  acknowledgment  of  the  deed 
to  which  it  refers. 

(A)  Re  Cotintry,  8  Soott,  147.  (•)  3  fc  4  WUl.  4,  c.  70,  8.  85. 
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Jurudicti(m*2  —  "^^  contentious  jurisdiction  of  the  Jurisdie- 
Court  of  Probate  is  given  to  the  county  courts  by  the  20  tion. 
&  21  Vict.  c.  77,  as  amended  by  21  &  22  Vict.  c.  95, 
s.  10,  where  it  appears  by  affidavit,  to  the  satisfaction  of 
a  registrar  of  the  principal  registry,  that  the  testator  or 
intestate  in  respect  of  whose  estate  a  grant  or  revocation 
of  a  grant  of  probate  or  letters  of  administration  is  ap- 
plied for,  had  at  the  time  of  his  death  his  fixed  place  of 
abode  in  one  of  the  districts  specified  in  Schedule  (A.) 
to  the  Court  of  Probate  Act^  and  that  the  personal  estate 
in  respect  of  which  the  probate  or  letters  of  administration 
have  been  granted  (exclusive  of  what  the  deceased  was 
possessed  of  or  entitled  to  as  a  trustee,  and  not  bene- 
ficially, but  without  deducting  anything  on  account  of 
the  debts  due  and  owing  from  the  deceased);  is  under  the 
▼alue  of  200/*,  and  that  the  deceased  at  the  time  of  his 
death  was  not  seised  or  entitled  beneficially  of  or  to  any 
real  estate  of  the  value  of  300/.  or  upwards,  the  judge  of 
the  county  court  having  jurisdiction  in  the  place  in  which 
the  deceased  had,  at  the  time  of  his  death,  his  fixed  place  of 
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Past  i.    abode,  shall  have  the  contentious  jurisdiction  and  authority 

^  of  the  Court  of  Probate  in  respect  of  questions  as  to  the 

grant  and  revocation  of  probate  and  letters  of  administratioD, 
in  case  there  is  any  contention  in  relation  thereto  (a). 

The  statements  contained  in  this  affidavit  as  to  the  place 
of  abode,  and  state  of  the  property  of  the  testator  or 
intestate,  are  conclusive  for  the  purpose  of  giving  juris- 
diction to  the  county  court,  and  any  grant  of  probate  or 
letters  of  administration  made  in  compliance  with  the  decree 
of  the  judge  is  not  liable  to  be  recalled,  revoked,  or  other- 
wise impeached,  by  reason  that  the  testator  or  intestate 
had  no  fixed  place  of  abode  within  the  jurisdiction  of  such 
judge,  or  within  any  of  the  districts  mentioned  in  Schedule 
(A.)  of  the  act,  at  the  time  of  his  death,  or  that  the  state 
of  the  property  was  not  such  as  to  give  jurisdiction  to  the 
county  court ;  but  the  judge,  upon  its  being  shown  to  him 
that  the  statements  in  the  affidavit  as  to  the  state  of  the 
property  of  the  deceased  and  his  abode  at  the  time  of  his 
death  are  not  correct,  or,  if  correct,  are  not  such  as  to 
authorize  the  judge  to  exercise  the  contentious  jurisdiction, 
must  stay  the  proceedings,  leaving  the  party  to  apply  to 
the  Court  of  Probate  in  the  matter^  and  may  make  such 
order  as  to  the  costs  of  the  proceedings  before  him  as  he  may 
think  just  (h). 

Where  application  for  the  grant  or  revocation  of  a  grant 
of  probate  or  letters  of  administration  is  made  through  the 
principal  registry,  the  judge  of  the  Court  of  Probate,  if  any 
contentious  matter  arise  out  of  the  application,  and  the 
state  of  the  property  and  the  place  of  abode  of  the  deceased 
be  such  as  to  give  contentious  jurisdiction  to  the  judge  of 
a  county  court,  may  send  the  cause  to  such  court,  and  the 
judge  thereof  may  proceed  therein,  as  if  the  application 
and  cause  had  been  made  to  and  arisen  in  his  court  in  the 
first  instance  (c). 

If  a  district  registrar  is  doubtful  whether  probate  or 
letters  of  administration  should  be  grranted,  or  if  any  ques- 
tion arise  in  relation  to,  or  application  for,  the  grant,  he  is 
to  transmit  a  statement  of  the  matters  in  question  to  the 
registrars  of  the  Court  of  Probate.  These  officers  must 
on  this  obtain  the  directions  of  the  judge  in  the  matter, 
who  may  direct  the  district  registrar  to  proceed  according 
to  his  instructions,  or  may  forbid  any  further  proceedings 
by  the  district  registrar,  leaving  the  party  to  apply  to  the 
Court  of  Probate  for  the  grant,  or  to  a  county  courts  if 
the  case  be  within  its  jurisdiction  {d). 

(a)  21  &  22  Vict  c  95, 1. 10.      21  &  22  Vict  e.  95,  s.  12. 
lb)  20  &  21  Vict.  c.  77.  s.  57.  (d)  Ibid.  §.  50. 

[c)  Ibid.  s.  59,  M  ainended  b/ 
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The  judge  of  the  county  court,  before  whom  any  dis-  Ch.xxvih. 

puted  question  is  raised  relating  to  matters  and  causes  tes- 

tamcntary  under  the  act,  has,  subject  to  any  rules  or  orders 
made  under  the  act,  all  the  jurisdiction,  power  and  authority 
to  decide  the  same  and  enforce  judgment  therein,  and  to 
enforce  orders  in  relation  thereto,  as  he  has  in  an  ordinary 
action  brought  before  him  («). 

All  business  not  included  in  the  expression  "common 
form  business,"  as  interprc'ted  in  the  act,  except  the  warning 
of  caveats^  is  contentious  business  {f). 

Rules  qfPractice.2 — The  county  court  judges  appointed  Rules  of 
under  the  19  &  20  Vict.  c.  108,  s.  32,  to  frame  rules  and  Practice, 
orders  for  regulating  the  practice  of  the  county  courts,  may 
frame  and,  from  time  to  time,  amend  rules  and  orders  for 
regulating  their  procedure  and  practice  in  proceedings  under 
the  act.  These  must  be  certified  under  the  hands  of  such 
judges,  or  any  three  or  more  of  them,  to  the  Lord  Chan- 
cellor, who  may  allow,  disallow,  or  alter  them,  and  when 
allowed,  they  are  to  be  in  force  in  every  county  court  from 
a  day  to  be  named  by  the  Lord  Chancellor  (g). 

They  must  also  be  laid  before  both  houses  of  parliament 
within  one  month  after  the  making  of  them,  or  if  parliament 
is  not  sitting,  within  one  month  from  the  commencement  of 
the  then  next  session  (h).  Under  this  power  rules  have 
been  framed,  which  are  given  in  the  Appendix,  p.  239. 

The  rules  and  practice  of  the  Court  of  Probate,  where 
rules  have  not  been  made  for  proceedings  in  the  county 
courts,  are  to  be  followed  so  far  as  they  are  applicable  (i), 
and  generally  the  practice  and  forms  of  the  county  courts 
are  to  be  adopted  so  far  as  they  are  applicable,  mutatis 
mutandis  {j). 

Fonns.]^~¥oms  are  annexed  to  the  county  court  rules,  Formt. 
which  are  to  be  followed  as  nearly  as  the  circumstances  of 
each  case  will  allow  (A). ' 

The  Affidavit.'] — The  affidavit  necessary  to  be  made  to  AflSdavit, 
give  the  judge  of  a  bounty  court  jurisdiction  in  contentious 
matters,  must  shew  that  the  deceased  had  at  the  time  of  his 
-  death  his  fixed  place  of  abode  in  one  of  the  districts  set 
forth  in  Schedule  (A.)  to  the  Court  of  Probate  Act,  and  that 
the  personal  estate  in  respect  of  which  probate  or  letters  of 

(e)  20  &  21  Vict.  c.  77,  8.  56.  (h)  Ibid.  s.  1 19. 

(/)  Ibid.  t.  2;  and  Conten-  (•)  County    Court    (Probate) 

tious  Rules  of  the  Court  of  Pro-  Rulesi,  No.  12. 
bate,  No.  1.  (j)  Ibid.  No.  13. 

(jf)  20  &  21  Vict.  c.  77,  i.  60.  (i)  See  Appendix,  p.  241. 
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Part  i.    admiDistration  are  to  be,  or  have  been  granted,  was  at  the 

time  of  his  death  under  the  value  of  200/.     This  amount 

is,  however,  exclusive  of  any  property  the  deceased  may 
have  been  possessed  of  or  entitled  to  as  a  trustee,  and  not 
beneficially,  but  it  must  be  inclusive  of  debts  due  and  owing 
from  the  deceased. 

The  affidavit  must  also  shew  that  the  deceased  was  not  at 
the  time  of  his  death  seised  or  entitled  beneficially  of,  or  to, 
any  real  estate  of  the  value  of  300/.  or  upwards. 

Unless  one  of  the  registrars  of  the  principal  registry  is 
satisfied  that  the  statements  in  the  affidavit  are  correct,  the 
county  court  has  no  jurisdiction. 

The  affidavit  must  be  taken  to  the  office  of  the  principal 
registry  of  the  Court  of  Probate  in  Doctors*  Coramons^ 
London,  for  submission  to  one  of  the  registrars,  by  whumy 
if  satisfied  therewith,  a  minute  to  that  effect  is  entered  on 
the  books  of  the  court,  and  an  office  copy  of  the  minute  is 
given  to  the  party,  who  must  file  it  in  the  county  court 
having  jurisdiction  in  the  matter. 

The  fees  payable  in  the  principal  registry  are  2^.  Qd.  for 
filing  the  affidavit,  2«.  Gc/.  for  the  entry  of  the  minute,  and 
2i.  6d,  for  the  office  copy  thereof. 

Applies-         Application  where  Caveat  lodged.'] — Whei«  a  caveat 
tion  where  agiunst  the  grant  of  probate  or  letters  of  administration  is 
^^[^■*         lodged  in  any  district  registry,  the  district  registrar  must 
^^**^       send  a  copy  thereof  to  the  registrars  of  the  principal  re- 
gistry (/),  and  send  by  post  a  warning  signed  by  himself, 
and  directed  to  the  person  who  entered  i^  at  the  address 
mentioned  in  the  caveat  (m).     If  the  party  appear  to  the 
warning,  the  contentious  business  is  to  be  held  to  have 
commenced  (n). 

The  person  applying  for  the  probate  or  letters  of  ad- 
ministration, if  the  state  of  the  property  and  place  of  abode 
of  the  deceased  were  such  as  to  give  the  contentious  business 
to  a  county  court,  must  make  the  affidavit  as  before  men- 
tioned, and  may  then  apply  for  a  decree  to  be  made  in  the 
matter  to  the  judge  of  the  county  court  having  jurisdiction 
in  the  place  where  it  has  been  sworn  that  the  deceased  had, 
at  the  time  of  his  death,  his  fixed  place  of  abode  (o). 

The  application  must  be  made  in  writing  upon  a  stamp  of 
16s.  Sd.,  according  to  a  form  annexed  to  ihe  rules  (p). 

(I)  20  &  21  Vict  e.  77,  t.  53.  Coait  of  Probate.  No.  6. 

(in)  Ralet  for  District  Regit-  (o)  21  A  22  Vict.  c.  95,  s.  10. 

fanrs  in  Non-contentioai  Bosi-  (p)  County   Coort    (ProiMte) 

n«M,  No.  7 1 .  See  Appendix ,  p.243.  Rales,  M  o.  1 . 

(fi)  Contentious  Rales  of  the 
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The  person  who  has  applied  for  the  g^ant  of  probate  or  Cb.xxtiii. 
letters  of  administration  is  to  be  deemed  the  plaintiff,  and 
the  person  who  has  lodged  the  caveat  is  to  be  deemed  the 
defendant  {a). 

The  applicant  must  lodg^  with  the  registrar  the  office 
copy  of  the  minute  of  the  Court  of  Probate  given  by  that 
court  upon  the  filing  of  the  affidavit  therein,  ante  226  (r). 

Amplication  for  Revocation  of  Probate  or  Adminis"  Appliea* 
tration,']  —Where  a  grant  of  probate  of  a  will  or  letters  of  ^^^  *o' 
administration  has   been   obtained  in  a  district  registry,  JJ^^bate 
the  person  who  is  desirous  of  obtaining  its  revocation,  if  q^  adminU- 
the  state  of  the  property  and  the  place  of  abode  of  the  tntion. 
deceased  were  such  as  to  give  the  contentious  business  to  a 
county  court,  should  make  an  affidavit  of  the  facts  before 
mentioned  under  the  head  of  affidavit  (<),  and  then  apply 
to   the  judge  of  the  county  court  having  jurisdiction  in 
the  place  where  it  has  been  sworn  that  the  deceased  had, 
at  the  time   of  his  death,  his  fixed  place  of  abode  (t). 
The  application   must  be   in  writing,   upon  a  stamp   of 
16«.  Sd,t  according  to  the  form  annexed  to  the  rules  (u). 

The  person  making  the  application  for  revocation  of  the 
grant  is  to  be  deemed  the  plaintiff,  and  the  person  against 
whom  the  application  is  made  is  to  be  deemed  the  de« 
fendant  (x). 

The  applicant  must  lodge  with  the  registrar  the  office 
copy  of  the  minute  of  the  Court  of  Probate  given  by  that 
court  upon  the  filing  of  the  affidavit  therein,  ante  226  (y). 

The  registrar  of  the  county  court,  at  the  time  that  he 
issues  notice  to  the  parties  of  the  day  on  which  the  cause 
will  be  heard,  must  give  notice,  according  to  a  form  annexed 
to  the  rules,  to  the  district  registrar  by  whom  the  probate 
or  letters  of  administration  has  been  granted,  to  produce  the 
original  will  or  other  necessary  documents  at  the  county 
court  at  which  the  matter  of  the  application  will  be  con- 
sidered {z). 

Where  Application  for  Probate,  ^c.  made  to  Principal  Where  ap- 
Megistty.] -In  every  case  application  for  the   grant  orplksation 
revocation  of  a  grant  of  probate  or  letters  of  administra-  ^  probate, 
tion  may  be  made  to  the  principal  registry  of  the  Court  of  ^j,  principal 
Probate,  notwithstanding  that  the  testator  or  intestate  at  regiitry. 

(q)  CouDty   Court    (Probate)      Rules,  No.  1. 
Rales,  No.  2.  (x)  Ibid.  No.  3. 

(r)  Ibid.  No.  4.  (y)  Ibid.  No.  4. 


(f)  21  &  22  Vict.  c.  95,  b.  10.  (j)  County   Court   (Pkobtte) 

'0  Ibid.  "*  '      '•     - 

u)  County   Court   (Probate) 
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Part  i.    the  time  of  his  decease  had  his  fixed  place  of  abode  in  the 

district  of  a  district  registrar  ;  and  if  any  contentious  matter 

arise  out  of  such  application,  and  it  is  shewn  to  the  Court 
of  Probate  that  the  state  of  the  property  and  place  of 
abode  of  the  deceased  were  such  as  to  give  contentious 
jurisdiction  to  the  judge  of  a  county  court,  the  Court  of 
Probate  may  send  the  cause  to  such  county  court  (a). 

Where  a  cause  is  so  sent  to  a  county  court,  the  registrar, 
upon  its  receipt,  without  waiting  for  an  application  from  the 
plaintiff,  must  issue  both  to  the  plaintiff  and  defendant  the 
notice  required  to  be  sent  to  those  parties  where  application 
for  the  grant  or  revocation  of  probate  or  letters  of  admi- 
nistration is  made  in  the  first  instance  to  a  county  court  (2»). 


Notice  of 
applica- 
tion. 


Notice  of  ApjjUcation,'] — Upon  application  being  made 
to  a  county  court  for  the  grant  or  revocation  of  probate  or 
letters  of  administration,  and  upon  the  office  copy  of  the 
minute  of  the  Court  of  Probate  being  filed,  the  registrar  must 
issue  a  notice  to  the  defendant,  according  to  Form  (B.)  an- 
nexed to  the  rules,  and  deliver  a  similar  notice  then  and 
there  to  the  plaintiff  or  his  agent  (c). 

The  notices  are  to  be  issued  ten  clear  days  before  the  day 
on  which  the  judge  proceeds  to  make  a  decree  in  the 
matter  (d). 

Service  of        Service  of  Notices^} — Notices  are   to  be  served  by  a 
noticca.       tailiff  of  the  court,  by  his  delivering  them  to  some  person 

at  the  residence  of  the  party,  as  mentioned  in  the  application 

for  proceedings  (e). 


Prodaction 
of  doco- 
menU. 


Production  of  Documents,'] — The  judge  upon  appli- 
cation, may  order  any  instrument,  purporting  to  be  tes« 
tamentary,  to  be  produced  before  him  by  the  person  in 
whose  possession  or  control  it  may  be  ;  or  where  there  is 
reasonable  ground  for  believing  that  any  person  has  know- 
ledge of  such  paper  or  writing,  the  judge  may  require  his 
attendance  for  the  purpose  of  his  being  examined  in  open 
court,  or  upon  interrogatories ;  and  such  person  is  to  be  liable 
to  process  of  contempt  in  case  he  does  not  answer  such 
interrogatories,  or,  if  ordered,  produce  the  document.  The 
costs  of  the  application  is  to  be  in  the  discretion  of  the 
judge  (/). 


(a)  20  &  21  Vict.  c.  77,  s.  59, 
as  amended  by  21  &  22  Vict  c.95, 
s.  12. 

(b)  Coxmtj  Court  (Probate) 
Roles,  No.  11. 


(0  Ibid.  No.  4. 
id)  County   Court    (Probate) 
Rales,  No.  5. 
(e)  Ibid.  No.  6. 
(/)  20  &  21  Vic .  c.  77,  i.  26. 
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77ieDe€ree.]'^V'poa  the  day  mentioned  in  the  notice  to  CH.xziriii. 

the  defendant,  the  judge,  whether  hoth  parties  are  then  before 

him  or  not,  may  prooeed   to  consider  the  matter  of  the  ap-  The  decree, 
plication  and  to  make  a  decree  thereon,  or  he  may  adjourn 
the  proceedings  from  time  to  time  (g).    The  decree  is  to  be 
according  to  Form  E.  annexed  to  the  rules,  and  a  copy  of 
it  is  to  be  sent  by  post  to  both  parties  (A). 

The  decree  cannot  be  set  aside  on  account  of  the  state- 
ments in  the  affidavit  as  to  the  place  of  abode  and  state  of 
the  property  of  the  testator  or  intestate  being  incorrect,  it 
being  provided  that  the  affidavit  shall  be  conclusive  for  the 
purpose  of  authorizing  the  exercise  by  the  judge  of  the 
county  court  of  the  jurisdiction  given  him  by  the  act  (t). 

If,  however,  it  is  shown  to  the  judge  uat  the  place  of 
abode  or  state  of  the  property  of  the  testator  or  intestate 
has  not  been  correctly  stated  in  the  affidavit,  or,  if  correctly 
stated,  thai  it  would  not  have  authorized  him  to  exercise 
jurisdiction  in  the  matter,  he  is  to  stay  all  further  pro- 
ceedings, leaving  the  party  to  apply  to  the  Court  of  Probate. 
He  may,  however,  make  such  order  as  to  the  costs  of  the 
proceedingrs  had  before  him  as  he  may  think  just  (A). 

In  any  case  in  which  there  is  contention,  probate  or  letters 
of  administration  must  not  be  granted  by  a  district  registrar 
until  such  contention  is  terminated  or  disposed  of  by  a 
decree  or  otherwise  (/). 

Enforcement  of   Decree  and   Order,"} — The  judge,  Enforce- 
subject  to  the  rules  made  under  the  act,  has  all  the  juris*  °^^^  ^' 
diction,  power  and  authority  to  decide  any  disputed  question  ^^'^^ 
relating  to  matters  and  causes  testamentary  brought  before 
him  under  the    act  and  to  enforce  judgment  therein  and 
orders  in  relation  thereto,  as  if  the  question  had  been  an 
ordinary  action  in  this  court  (m). 

Certificate  of  DecreeJ]^The  certificate  of  the  decree  Certificate 
having  been  made  is  to  be  transmitted  by  the  registrar  of  ^^  ^•«*c« 
the  county  court  to  the  district  registrar  of  the  district  in 
which  the  deceased  had  at  the  time  of  his  decease  his  fixed 
place  of  abode  (n).  It  is  to  be  given  under  the  seal  of  the 
court,  and  is  to  be  upon  a  stamp,  which  is  to  be  delivered 
to  the  registrar  by  the  plaintiff  on  or  before  the  day  on 
which  the  cause  is  to  be  heard,  and  the  cause  is  not  to  pro- 
ceed until  it  is  so  delivered.     Should,  however  the  plaintiff 

(ff)  Comity  Court  (Probate)  (k)  Ibid. 

Rnlet,  No.  9.  (/)  20  &  21  Vict  c  77,  s.  4S. 

(h)  Ibid.  No.  10.  (m)  Ibid.  i.  56. 

(0  20  &  21  Vict,  c  77,  s.  57.  (fi)  Ibid.  s.  55. 
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Part  i.    neglect  to  deliver  the  stamp,  the  defendant  may  deliver  it  so 
as  to  enahle  the  cause  to  proceed  (o). 


ProTing  a  Proving  a  Will  in  solemn  Form  of  Law] — Where  pro- 
will  in  80-  ceedings  are  taken  for  proving  a  will  in  solemn  form,  or  for 
oHaw!*""  revoking  the  probate  of  a  will  on  the  ground  of  the  inva- 
lidity thereof,  or  where  in  any  other  contentious  cause  or 
matter  the  validity  of  a  will  may  be  disputed,  unless  the  will 
affects  only  personal  estate,  the  heir-at-law,  devisees,  and 
other  persons  having  or  pretending  interest  in  the  real 
estate  affected  by  the  will  may  be  cited  to  see  proceedings 
or  otherwise  summoned^  in  like  manner  as  the  next  of  kin 
or  others  having  or  pretending  interest  in  the  personal 
estate  affected  by  a  will  are  to  be  cited  or  summoned,  and  the 
heir-at-law,  devisees,  or  other  persons  may  become  parties 
or  intervene  for  their  respective  interests,  subject  to  the 
rules  and  orders  of  the  court  and  to  its  discretion  (p). 

They  however  need  not  be  cited,  unless  the  judge  is 
shewn  and  satisfied  that,  at  the  time  of  his  death,  the  de- 
ceased was  seised  or  entitled  to,  or  had  power  to  appoint  by 
will,  some  real  estate  beneficially:  nor  where  he  is  of 
opinion  that  the  will,  though  established  as  to  personalty, 
would  not  affect  realty :  and  generally,  if,  from  the  circum- 
stances of  the  property  of  the  deceased  or  otherwise,  the 
judge  thinks  fit,  a  cause  may  proceed  without  citing  the  heir 
or  other  mterested  persons. 

Unless,  however,  the  heir  or  any  other  interested  person 
has  been  cited,  or  derives  title  under  or  through  a  person 
(ited  or  made  party,  the  interest  of  the  heir  or  person  in  real 
estate  is  not  affected  by  the  probate,  decree  or  order  (j). 

Executors  or  other  parties,  who  previously  to  the  passing 
of  the  act  might  prove  wills  in  solemn  form  of  law,  are  to 
be  at  liberty  to  prove  wills  under  similar  circumstances, 
and  with  the  same  privileges,  liabilities,  and  effect  as  here- 
tofore M.  So  also  next  of  kin  and  others,  who  previously 
had  a  rignt  to  put  executors  or  parties  entitled  to  administra- 
tion with  the  will  annexed  upon  proof  of  the  will  in  solemn 
form  of  law,  possess  the  same  rights  and  privileges  and  are 
liable  to  costs  as  formerly  (s).  Parties  who  formerly 
possessed  the  right  to  intervene  in  a  cause  retain  the  same 
right  with  the  same  limitations  and  rules  as  to  costs  (t). 

Where  a  party  proposes  to  prove  a  will  or  codicil  in 
solemn  form,  and  no  caveat  has  been  entered,  or  a  caveat 


(o)  Coiintj    Court    (Probate)  (r)  Conteotioiig  Rules  of  the 

Rales,  No.  8.  Court  of  Probate,  No.  2. 
ip)  20  &  21  Vict.  c.  77,  ■.61.  (•)  Ibid.  No.  3. 

(V)  20  &  21  Vict.  c.  77,  i.  63.  (/)  Ibid.  No.  4. 
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has  been  entered  and  no  appearance  giyea  to  the  warning  Ch.xxvih. 

thereof,  the  contentious  business  is  held  to  commence  with 

the  extracting  of  a  citation  (u). 

AppeaLI — If  either  party  is  dissatisfied  with  the  deter-  Appeal, 
mination  of  the  judge  of  the;,  county  court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any  evidence,  in  any 
matter  or  cause  under  the  act,  he  may  appeal  from  the 
same  to  the  Court  of  Probate  in  such  manner  and  subject 
to  any  regulations  to  be  provided  by  the  rules  and 
orders  (x). 

As  no  special  rules  have  been  made  on  this  point,  the 
rules  and  practice  as  to  appeals  made  under  the  provisions 
of  the  act  19  &  20  Vict.  c.  108,  are  to  be  adopted  (y), 
so  far  as  the  same  are  applicable. 

Administration    pendente   Lite.  —  Pending  any    suit  Adminis- 
touching  the  validity  of  the  will  of  any  deceased  person,  or  ^^^^^ 
for  obtaining,  recalling,  or  revoking  any  probate  or  any  grant  ^^  ^^ 
of  letters  of  administration,  the  judge  of  the  county  court 
before  whom  such  suit  may  be  pending  may  appoint  an 
admhnstrator  of  the  personal  estate  of  the  deceased.    The 
administrator  has  all  the  rights  and  powers  of  a  general 
administrator,  other  than  the  right  of  distributing  the  residue 
of  the  personal  estate,  and  is  subject  to  the  immediate  con- 
trol of  the  judge,  and  must  act  under  his  directions  (2). 

If  in  any  such  suit  the  will,  the  validity  of  which  is  disputed, 
affects  real  estate,  the  judge  may  appoint  such  administrator 
or  any  other  person  to  be  the  receiver  of  the  real  estate,  with 
such  powers  to  receive  all  rents  and  profits,  and  of  letting 
and  managing  it,  as  the  judge  may  direct  (a). 

The  administrators  and  receivers  so  appointed  are  to 
receive  out  of  the  personal  and  real  estate  of  the  deceased 
such  reasonable  remuneration  as  the  judg^  thinks  fit  (6). 

Jury^ — The  judge  of  the  county  court,  as  having  in  Jurj. 
contentious  matters  the  jurisdiction  and  authority  of  the 
Court  of  Probate  {c)  may  cause  any  question  of  fact  arising 
in  any  suit  or  proceeding  to  be  tried  by  a  jury  before  his 
court,  or  may  direct  an  issue  to  any  of  the  superior  courts 
of  common  law,  in  the  same  manner  as  an  issue  may  be  di- 
rected by  the-  Court  of  Chancery  {d). 

Where  an  heir-at-law,  cited  or  otherwise  made  party  to  a 

(«)  Contentioiia  Rales  of  the  {x)  20  &  21  Vict.  c.  77,  s.  70. 

Court  of  Probate,  No.  7.  (a)  Ibid.  s.  71. 


(;r)  20  fc  21  Vict.  c.  77,  s.  58.  (h)  Ibid.  i.  72. 

{y)  County    Court    (Probate)  (c)  Ibid.  a.  54. 

Ilea,  No.  13.  \d)  Ibid.  a.  35. 
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Past  i.    suit  or  proceeding,  makes  application  to  the  jndge  for  the 

question  to  be  tried  by  a  jury,  the  question  must  be  so 

tried  (c). 

In  any  other  case  where  all  the  parties  concur  in  an 
application  for  the  question  to  be  tried  by  a  jury,  or  where 
any  party  or  parties,  other  than  the  heir-at-law,  make  such 
application,  and  the  court  refuses  to  cause  such  trial,  the 
appplicant  may  appeal  (f). 

The  practice  of  the  county  courts  as  to  trial  by  jury  will 
apply  in  these  cases  in  accordance  with  No.  IS  of  the  County 
Court  (Probate)  Rules,  or  where  not  applicable,  the  practice 
of  the  Court  of  Probate  will  apply  under  No  12  of  die  same 
rules. 


Fees  of 
Court 


Costs  of 
Proctors. 


Fees  of  CourtJ] — The  fees  to  be  taken  in  the  county 
court  are  the  same  as  in  the  case  of  a  plaint  for  a  sum  of 
20^  (^),  and  are  to  be  collected  by  stamps  (A).  By  the 
rules  it  is  provided,  that  the  fee  of  16<.  8^.,  the  same  as 
would  be  taken  on  the  entry  of  a  plaint  for  20/.,  should 
be  collected  by  a  stamp  on  the  application  to  the  county 
court  for  a  decree ;  and  that  the  fee  of  40^.,  the  same  as 
would  be  taken  on  the  hearing  of  a  plaint  for  20/.,  be 
collected  by  a  stamp  on  the  certificate  to  be  given  by  the 
registry  under  sect.  55  (t).  No  other  stamps  have  been 
provided,  and  therefore  any  subsequent  proceedings  taken 
in  the  matter  for  the  recovery  of  the  costs  awarded  will  be 
free  from  court  fees. 

Costs  of  Proctors.] — The  costs  and  charges  to  be  allowed 
to  counsel,  proctors,  solicitors,  and  attorneys  are  the  same 
as  those  now  paid  to  counsel  and  attorneys  in  the  ordinary 
proceedings  of  the  county  courts,  and  which  are  set  forth  at 
p.  166  ante,  except  that  the  fee  to  counsel  and  clerk  may 
be  a  sum  not  exceeding  5L  I0«.,  instead  of  3/.  5s.  6d.(j). 


(e)  20  k  21  ^ict.  c.  77,  s.  35. 

(/)  Ibid.  s.  35.  Section  67, 
which  provides  ss  to  sppesls  horn 
county  courts  to  the  Court  of 
Probate,  does  not  embnce  the 
esse  of  •  judge  of  a  county  court 
refusing  to  allow  a  cause  to  be 
tried  by  a  jury. 


(ff)  20  &  21  Vict  c  77,  s.  95  ; 
Appendix,  p.  46. 

(A)  ibid.  s.  97. 

(t)  Connty  Court  (Probate) 
Rules,  Nos.  1  &  8. 

(J)  See  order  under  21  &  22 
Yict  c.  95,  at  p.  243  of  die  App. 
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ADDENDA  ET  CORRIGENDA.    * 


Page  9.    For  Copyright  of  Designs  Act,  1852,  read  1842. 

Page  20.  Where  one  of  two  clerks  or  registrars  of  a 
county  court  who  have  been  appointed  under  the  0  & 
10  Vict.  c.  05y  8.  25,  **  to  execute  jointly  the  office  of 
clerk,"  dies,  the  surviyor  continues  to  hold  the  office, 
although  he  cannot  act  until  a  successor  to  the  deceased 
person  is  appointed.  Beg.  t.  Wahe^  8  £1.  &  BL  384 ; 
S.  C,  27  L.  J.,  a  B.,  11 ;  4  Jur.,  N.  S.,  68. 

Page  44.  A  plaintiff  sued  in  a  superior  court  for  an  assault, 
with  a  count  for  slander,  and  obtained  a  verdict  on 
the  first  count  for  5/.,  but  failed  to  establish  a  cause  of 
action  on  the  second  count.  It  was  held  that  he  was 
entitied  to  no  costs.  Smith  v.  HamoTf  3  C.  B., 
N.  S.,  829. 

Page  44.  Judgment  having  been  ^ven  for  the  plaintiff  in 
an  action  on  a  bond  in  the  penal  sum  of  20/.,  condi- 
tioned for  payment  of  12/.,  it  was  held  that  the 
plaintiff  was  deprived  of  costs  by  the  13  &  14  Vict. 
c.  61y  s.  11,  on  the  ground,  first,  that  the  nominal 
damages  did  not  make  the  sum  recovered  exceed  20/. ; 
.  and,  secondly,  per  Pollock,  C.B.,  and  Watson,  B.,  that 
the  sum  recovered  within  the  meaning  of  that  section 
was  12/.  only.     Oarvens  v.  Moore^  3  H.  &  N.  540. 

Page  45.  Where  the  judge,  before  whom  an  action,  which 
might  have  been  brought  in  the  coun^  court,  is  tried, 
is  of  opinion  that  there  is  not  sufficient  ground  for 
bringing  it  in  the  superior  court,  and  therefore  refuses 
to  xnake  an  order,  under  the  15  &  16  Vict.  c.  54,  s.  4, 
entitling  a  plaintiff  to  costs,  the  court  will  not  review 
his  decision  unless  it  is  satisfied  that  he  has  acted  on 
an  erroneous  view  of  the  facts,  or  the  law  of  the  case. 
Dunstan  v.  Pattisofh  28  L.  J.,  C.  P.,  97. 
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Page  47.  The  word  '<  dwell,"  in  sect.  128  of  9  &  10 
Vict.  c.  95,  refers  to  the  plaintiff's  ordinary  dwelling ; 
and  a  plaintiff  temporarily  in  custody  in  a  gaol  at  the 
time  of  action  brought,  does  not  dwell  there  within  the 
meaning  of  that  section.  Dxmston  y.  PtUtison^  28 
±j»  J.,  O.  X  •,  •'7. 

Page  50,  note  («).  For  Mr.  Wolledge,  read  Mr.  Worlledge ; 
for  Mr.  Turner,  read  Mr.  Fumer. 

Page  172.  A  defendant  having  remoYod  from  the  county 
court,  by  certiorari^  under  the  19  &  20  Vict,  c  108, 
s.  38,  a  plaint  for  a  claim  not  exceeding  52.,  the 
plaintiff  is  not  bound  to  follow  the  action  into  the 
superior  court ;  and  the  defendant,  after  notice  to  the 
plaintiff  to  declare,  is  not  entitled  to  sign  judgment, 
nor  can  he  obtain  from  the  plaintiff  the  costs  of 
removing  the  plaint.  OarUm  y.  The  Cheat  Western 
Railway  Company ^  28  L.  J.,  Q.  B.|  103. 


APPENDIX  TO  PART  I. 


9  &  10  VICT.  CAP.  96. 

An  Act  for  the  more  easy  Recovery  of  Small  Debts  and 
Demands  in  England.  [28th  August  1846.] 

WBiHitAa  sundry  Acts  of  Parliament  hare  been  passed  from  time 
to  time  for  the  more  easy  and  speedy  recovery  of  small  debts  within 
certain  towns,  parishes,  and  places  in  England :  And  whereas  by  an 
act  passed  in  the  eighth  year  of  the  reign  of  her  Maje&ty,  intituled 
**  An  Act  to  amend  the  Laws  of  Insolvency,  Bankruptcy,  and  Execu-  7  ^  a  yic* 
tion,"  arrest  npon  final  process  in  actions  of  debt  not  exceeding  twenty  c  96. 
pounds  was  abolished,  except  as  to  certain  cases  of  fraud  and  other 
misconduct  of  the  debtors  therein  mentioned ;  And  whereas  by  an  act 
passed  in  the  ninth  year  of  the  reign  of  her  said  Majesty,  intituled 
**  An  Act  for  the  better  securing  the  Payment  of  Small  Debts,"  further  g  ^  9  vkt 
remedies  were  given  to  judgment  creditors,  in  respect  of  debts  not  ex-  c.  127. 
ceeding  twenty  pounds,  for  the  discovery  of  the  property  of  debtors, 
and  punishment  of  frauds  committed  by  them :  And  whereas  by  the 
last-mentioned  act  her  Majesty  is  enabled,  with  the  advice  of  her  Privy 
Council,  to  extend  the  jurisdiction  of  certain  courts  of  requests  and 
other  courts  for  the  recovery  of  small  debts  to  all  debts  and  demands, 
and  all  damages  arising  out  of  any  express  or  implied  agreement,  not 
exceeding  twenty  pounds,  and  also  to  enlarge  and  in  certain  cases  to 
contract  the  district  of  such  courts,  and  make  certain  other  alterations 
in  the  practice  of  such  courts  in  manner  in  the  now  reciting  act  men- 
tioned ;  and  it  is  expedient  that  the  provisions  Of  such  acts  should  be 
amended,  and  that  one  rule  and  manner  of  proceeding  for  the  recovery 
of  small  debts  and  demands  should  prevail  throughout  England :  And 
whereas  the  county  court  is  a  court  of  ancient  jurisdiction  having  cog- 
nixanee  of  all  pleas  of  personal  actions  to  any  amount  by  virtue  of  a 
writ  of  justice  issued  in  that  behalf :  And  whereas  the  proceedings  in 
the  county  court  are  dilatory  and  expensive,  and  it  is  expedient  to 
alter  and  regulate  the  manner  of  proceeding  in  the  said  courts  for  the 
recovery  of  small  debts  and  demands,  and  that  the  courts  established 
under  the  recited  acts  of  parliament,  or  such  of  them  as  ought  to  be 
continued,  should  be  holden  after  the  passing  of  this  act  as  branches 
of  the  county  court  under  the  provisions  of  this  act,  and  that  power 
should  be  given  to  her  Majesty  to  effect  these  changes  at  such  times 
and  in  such  manner  as  may  be  deemed  expedient  by  her  Majesty,  with 
the  advice  of  her  Privy  Council :  Be  it  enacted  by  the  Queen's  most 
excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal  and  Commons,   in   this  present  Parliament 
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Her  Majesty  assembled,  and  by  the  authority  of  the  same,  That  it  shall  be  lawful 
for  her  Majesty,  with  the  advice  of  her  Privy  Conncil,  from  time  to  time 
to  order  that  this  act  shall  be  pat  in  force  in  such  coimty  or  counties 
as  to  her  Majesty,  with  the  advice  aforesaid,  from  time  to  time  shall 
seem  fit ;  and  this  act  shall  extend  to  those  counties  concerning  which 
any  such  order  shall  have  been  made  and  not  otherwise  or  elsewhere : 
Provided  always,  that  no  court  shall  be  established  under  this  act  in  the 
city  of  London. 


mav  order 
this  act  to  be 
put  in  execu 
tioii. 


Counties  to 
be  divided 
into  dutricts. 


Courts  held 
under  thi» 
aet  to  hare 
the  same 
jurisdiction 
as  county 
cnurts,  and  to 
be  court!  of 
record. 


Preaervinjf 

the  jurisdic- 
tion of  county 
courts. 


Her  Mataty 
may  order 
any  court 
under  acta 
in  Sehedulas 
(A.)and(B.) 
t(»  be  held  aa 
a  county 
court,  and 
may  assign  a 
district  to  the 
same. 


II.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Majesty,  with 
the  advice  aforesaid,  to  divide  the  whole  or  part  of  any  such  county, 
including  all  counties  of  cities  and  counties  of  towns,  ciciei,  boroughs, 
towns,  ports,  and  places,  liberties  and  franchises,  therein  contained,  or 
thereunto  adjoining,  into  districts,  and  to  order  that  the  coimty  court 
shall  be  holden  for  the  recovery  of  debts  and  demanda  under  this  act 
in  each  of  such  districts,  and  from  time  to  time  to  alter  such  districts 
as  to  her  Majesty,  with  the  advice  afiaresaid,  shall  seem  fit,  and  to 
order  from  time  to  time  that  the  number  of  districts  in  and  for  which 
the  court  shall  be  holden  shall  be  increased  until  the  whole  of  such 
county  shall  be  within  the  provisions  of  this  act,  and  with  the  advioe 
aforesaid  to  alter  the  place  of  holding  any  sudi  court,  or  to  order  that 
the  holding  of  any  such  court  be  discontinued,  or  to  consolidate  any 
two  or  more  of  such  districts,  and  from  time  to  time,  with  the  advice 
aforesaid,  to  declare  by  what  name  and  in  what  towns  and  places  the 
county  court  shall  be  holden  in  each  district ;  and  if  it  shall  appear  to 
her  Majesty  that  any  part  of  any  county,  libertv,  city,  borough,  or 
district  may  conveniently  be  declared  within  the  jurisdiction  of  the 
county  court  of  an  adjoining  county,  it  shall  be  lawful  for  her  Majesty, 
with  die  advice  aforesaid,  to  order  that  such  part  shall  be  taken  to  be 
within  the  jurisdiction  of  the  county  court  holden  for  the  purposes  of  this 
act  for  such  adjoining  county  in  and  for  such  district  as  her  Majesty 
shall  order,  in  like  manner  as  if  it  were  part  of  such  adjoining 
cotmty. 

III.  And  be  it  enacted.  That  every  court  to  be  holden  under  this 
act  shall  have  all  the  jurisdiction  and  powers  of  the  county  court  for 
the  recovery  of  debts  and  demands,  as  altered  by  this  act,  throughout 
the  whole  diistrict  for  which  it  is  holden,  and  there  shall  be  a  judge  for 
each  district  to  be  created  under  this  act,  and  the  county  court  may  be 
holden  simultaneously  in  all  or  any  of  such  districts ;  and  every  court 
holden  under  this  act  shall  be  a  court  of  record. 

IV.  And  be  it  enacted.  That  for  all  purposes,  eioept  those  which 
shall  be  within  the  jurisdiction  of  the  courts  Lolden  under  this  act,  the 
county  court  shall  be  holden  as  if  this  act  had  not  been  passed  ;  and 
all  proceedings  commenced  in  the  county  court  of  any  county  before 
the  time  when  any  court  shall  be  holden  under  this  act  in  such  county 
may  be  continued,  executed,  and  enforced  against  all  persons  liable 
thereunto,  in  the  same  manner  as  if  they  had  been  commenced  under 
the  authority  of  this  act. 

V.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Mijesty,  with 
the  advice  of  her  Privy  Council,  to  order  that  any  court  holden  for 
the  recovery  of  small  debts  or  demands  within  the  provisions  of  any 
act  cited  in  either  of  the  Schedules  annexed  to  this  act,  and  marked 
(A.)  and  (B.)  respectively,  shall  be  holden  as  a  county  court ;  and  it 
shall  be  lawful  for  her  Majesty,  with  the  advice  aforesaid,  to  assign  a 
district  to  every  such  court,  either  greater  or  less  than  the  district  in 
which  the  court  holden  under  the  provisions  of  any  such  aet  now  has 
jurisdiction,  and  to  alter  the  place  of  holding  any  such  court  or  to 
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order  tbat  tny  such  conrt  be  abolished ;  and  every  inch  coart  eball 
continue  to  be  bolden  under  the  act  according  to  which  it  ii  noir 
constituted  or  regulated  until  the  time  mentioned  in  any  such  order 
which  shall  be  made  with  reference  to  such  court;  and  firom  and 
after  the  time  mentioned  in  any  such  order  the  act  or  acts  under  which 
such  court  is  now  constituted,  so  far  as  the  same  relate  to  the  establish- 
ment or  jurisdiction  or  practice  of  a  court  for  the  recovery  of  small 
debts  or  demands,  shau  be  repealed,  but  not  so  as  to  revive  any  act 
thereby  repealed  ;  and  such  court  so  ordered  to  be  holden  as  a  county 
court  shall  thenceforth  be  holden  as  a  county  court  under  this  act,  and 
in  all  respects  as  if  it  had  been  originally  constituted  under  the  provi- 
sions of  this  act. 

VI.  And  be  it  enacted,  That  as  soon  as  a  conrt  shall  have  been  When  a  court 
established  in  any  district  under  this  act,  and  also  at  the  time  men-*^>JibcfstA. 
tioned  in  any  such  order  which  shall  have  been  made  as  aforesaid  for  thUiuft^re-^^ 
holding  any  of  the  courts  mentioned  in  either  of  the  said  schedules  as  cited  acu, 

«  county  court  under  this  act,  the  several  provisions  and  enactments  *^"llJ^^^'^ 
of  the  said  acts  of  Parliament  of  the  eighth  and  of  the  ninth  year  of  the  ftt  jurisdic- ^ 
reign  of  her  Majesty,  and  of  every  other  act  of  Parliament  heretofere  tioa,repealcd. 
paned,  so  far  as  the  same  respectively  relate  to  or  affect  the  jurisdic- 
tion and  practice  of  the  court  so  established  or  ordered  to  be  holden  as 
a  county  court,  or  give  jurisdiction  to  any  conrt,  or  to  any  commis- 
sioner of  the  Court  of  Bankruptcy,  with  respect  to  judgments  or  orders 
obtained  in  the  court  so  established  or  ordered  to  be  holden  as  a  county 
court,  shall  be  repealed. 

VII.  Provided  always,  and  be  it  enacted,  That  all  proceedings  in  Pmcccdinf^^ 
execution  of  the  said  acts  or  any  of  them  commenced  before  the  pass-  ^f^xohe^^ 
ing  of  this  act,  or  before  the  days  severally  appointed  for  the  altera-  valid. 

tion  of  the  constitution  of  the  said  courts,  shall  be  as  valid  to  all  in- 
tents  and  purposes  as  if  this  act  had  not  been  passed,  or  as  if  the  said 
courts  had  not  been  altered,  and  may  be  continued,  executed,  and 
enforced  against  all  persons  liable  thereto  in  the  same  manner  as  if  they 
had  been  commenced  under  the  authority  of  this  act. 

VIII.  And  be  it  enacted,  That  any  order  in  council  made  for  the  orders  in 
purposes  of  this  act  shall  be  published  in  the  London  Oasette  ;  [and  Council  to  be 
ftotiee  of  the  inieniion  qfher  Majuiy  to  take  into  contideration  the  fhJ*!^,^" 
propriety  of  making  any  nteh  order  ehall  be  puiliehed  in  the  London  Caaatte  («). 
Gazette  one  calendar  month  at  leatt  brfore  any  eueh  order  thaU  be 

madeJ] 

IX.  And  be  it  enacted,  That  the  Lord  Chancellor  shall  appoint  as  Appointment 
many  tit  persons  as  are  needed  to  be  judges  of  the  county  court  under  *^*'  qualiaca- 
thisact,  each  of  whom  shall  be  abarrister-at-law  who  shall  be  of  seven  '">°<*»J""8"» 
years  standing,  or  who  shall  have  practised  as  a  barrister  and  special  vtet^^^^^^' 
pleader  for  at  least  seven  years,  or  a  barrister  or  attorney  at  law  who,  s.  %', 
under  the  provisions  of  any  of  the  acts  cited  in  the  said  Schedules  (A.)  Vot  to  prat- 
and  (B.)  or  under  the  provisions  of  either  of  the  said  acts  of  the  eighth  ^'  ^  ^^ 
year  and  of  the  ninth  year  of  the  reign  of  her  Majesty  shall  have  been  c.  m,  8.^16. 
nominated  or  appointed  to  preside  in  or  hold  any  court  constituted  or 

held  under  any  of  the  acts  cited  in  either  of  the  said  Schedules  (A.) 

and  (B.),  whether  by  the  title  of  judge  or  barrister,  or  county  elerk, 

assessor,  or  steward,  or  deputy-steward,  or  by  any  other  title  or  style 

whatsoever,  or  a  person  filling  the  office  of  judge  of  the  county  court, 

or  county  clerk,  m  the  same  county,  at  the  time  of  the  passing  of  this  Proviso  as  to 

act ;   provided  always,  that  every  attomey-at-law  who  shall  be  ap-  attomics  act- 

(a)  ITortfs  fcUhin  bnuktttnpmMb^  19  &  13  Vkt  c.  101,  •.  11. 
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ing  as  judges   pointed  a  judge  of  the  county  coart  under  this  act,  and  who  shall  be 

ui.aer  acts       the  partner  of  any  other  attomey-at-Iaw,  shall,  within  twelre  calendar 

d  !^  A.^  and  i^onths  next  after  entering  on  the  said  office  of  jodge  of  the  coanty 

(B.;  court,  dissolve  such  partnership  or  vacate  the  said  office  of  judge,  and 

shall  not  during  his  continuance  as  such  judge  enter  into  any  new 

partnership ;  and  that  no  attomey-at-law  who  shall  be  appointed  a 

judge  of  any  county  court  under  this  act  shall  be,  either  by  himself  or 

his  partner,  employed  or  act  as  toicn-clerk.  or  clerk  of  the  peace  of  any 

county,  city,  or  borough,  or  as  clerk  to  any  bench  of  justices,  or  as 

clerk  or  secretary  to  any  board  of  guardians  or  governors  or  directors 

of  the  poor,  or  of  any  vestry  or  local  or  parochial  board  of  trustees  or 

commissioners,  or  of  any  public  company  or  corporation  whatsoever, 

or  directly  or  indirectly  concerned  as  attorney  or  agent  for  any  party 

in  any  court  regulated  by  this  act,  or  after  the  eipiration  of  the  said 

term  of  twelve  calendar  months,  in  any  other  court  of  law  or  equity. 

X.  Judyet  at  preseni  acting  in  the  eourlt  of  Bath,  BriMfol,  lAver^ 
pool,  and  Manchetter,  entitled  to  the  firtt  appointment  wnder  thit 
act  for  those  placee, 

XI.  Stewards  of  the  manors  of  Sheffield  and  Eeeleshatl,  oppointed 
tinder  48  G,  3,  c.  103,  to  he  the  first  judges  under  this  act  for  thos9 
districts. 

XII.  The  present  county  clerk  of  Middlesex ,  appointed  under 
23  G.  2,  e.  33,  to  be  the  first  judge  under  this  act,  and  may  continue 
to  appoint  a  deputy,  subject  to  approval  of  Secretary  qf  State. 
Present  registrar  to  be  the  first  clerk, 

Provisionifor  XIII.  And  be  it  enacted.  That  whenever  any  order  shall  be  made 
certain  lords  for  holding  a  court  under  this  act  within  the  several  towns  mentioned 
hl!?n'^[\  ^^  ^^  ^"^  column  of  the  Schedule  marked  (C.)  annexed  to  this  act, 
of  VpiMilm-^  then,  upon  the  next  vacancy  which  shall  happen  after  the  passing  of 
meut  under  this  act  in  the  several  offices  mentioned  in  the  second  column  of  the 
the  acts  ,,jj  Schedule  (C.)  in  conjunction  with  such  courts,  the  several  lords 

pealed  ^o'  the  time  being  of  the  manors  and  liberties  mentioned  in  the  third 

column  of  the  said  Schedule  (C.)  in  conjunction  with  the  said  courts, 
shall  be  entitled  to  appoint  persons,  properly  qualified  according  to  the 
provisions  of  this  act,  to  fill  the  said  offices  respectively,  subject  never- 
theless in  each  case  to  the  approval  of  one  of  her  Majesty's  principal 
secretaries  of  state. 

Lord«  of  ma-  XIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  lord  of  any 
non.  &-C.  rosy  hundred,  or  of  any  honor,  manor,  or  liberty  having  any  court  in  right 
fturrender  thereof  in  which  debts  or  demands  may  be  recovered,  to  surrender  to 
c^tisent  of  ^^'  Majesty  the  right  of  holding  such  court  (for  any  such  purpose, 
pen.onfl  lote-  with  the  consent  of  any  steward  or  other  officer,  if  any,  having  a  free- 
mitad.  JjqI,}  office  in  such  court),  or  upon  the  next  vacancy  in  any  such  free- 

hold office ;  and  from  and  after  such  surrender  such  court  shall  be 
discontinued,  and  the  right  of  holding  such  court  shall  cease,  and  all 
proceedings  commenced  in  such  court  may  thereafter  be  continued, 
and  shall  be  enforced  and  executed,  as  if  they  had  been  commenced 
under  the  authority  of  this  act  in  a  county  court  holden  for  the  dis- 
trict in  which  the  cause  of  action  arose  ;  but  no  person  shall  be  entitled 
to  claim  any  compensation  under  this  act  by  reason  of  any  such  sur- 
render :  provided  always,  that  the  surrender  of  the  right  of  holding 
any  such  court  for  the  recovery  of  debts  and  demands  shall  not  be 
deemed  to  infer  the  surrender  or  loss  of  any  other  franchise  incident 
to  the  lordship  of  such  hundred,  honor,  manor,  or  liberty,  and  that 
the  court  thereof  may  be  holden  for  all  other  purposes,  if  any,  incident 
thereunto,  as  now  by  law  it  may. 
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XY.  And  be  it  dedared  and  enacted,  That  the  appointment  of  any  Appoint- 
person  who  at  the  passing  of  this  act  shall  by  any  of  the  titles  herein-  menu  of 
before  specified  preside  in  or  hold  any  court  constituted  or  held  under  {{Jjj!5flp^J.f 
any  of  the  acts  cited  in  either  of  the' said  Schedules  (A.)  and  (B.),  to  oualv  offlcU 
be  the  judge  of  any  county  court,  shall  not  be  deemed  an  appointment  ated'in  any 
to  hold  a  public  ofSce  or  employment  within  the  meaning  of  an  act  ^("uVm  to 
passed  in  the  sixth  year  of  the  reign  of  her  present  Majesty,  intituled  5  &  6  V^icu 
"  An  Act  for  the  Amendment  of  the  Law  of  Bankruptcy,"  so  as  to  '*  ^^* 
deprive  him  of  any  compensation  to  which  he  may  be  entitled  under 
the  said  act. 

XVI.  And  be  it  enacted.  That  from  time  to  time  when  any  judge  FonuppiyinK 
appointed  under  this  act  shall  die,  resign,  or  be  removed,  and  the  dis-  vacancies 
trict  for  which  he  was  appointed  sh^  not  be  consolidated  with  any  f"^ffes  ofthe 
other  district,  another  judge  shall  be  appointed  who  shall  be  a  barris-  county  court, 
ter-at'law,  who  shall  be  of  seven  years'  standing,  or  who  shall  have 
practised  as  a  barrister  and  special  pleader  for  at  least  seven  years,  or 

who  shall  have  been  the  county  clerk  of  the  same  county  at  the  time 
of  the  passing  of  this  act ;  and  every  such  appointment  riiall  be  made 
by  the  Lord  Chancellor,  or,  where  the  whole  of  the  district  is  within 
the  duchy  of  Lancaster,  by  the  chancellor  of  the  duchy  of  Lan- 
caster. 

XVII.  And  be  it  enacted.  That  no  judge  appointed  under  this  act  judges  not  to 
shall,  during  his  continuance  as  such  judge,  practice  as  a  barrister  pracilse  m 
within  the  district  for  which  hia  court  is  holden  under  this  act,  except  ^^^  diiuias 
those  barristers  already  appointed  to  preside  in  or  hold  the  said  courts  except  in 

in  Bath,  Bristol,   Liverpool,   Manchester,  Sheffield,  Ecclesall,  and  certain  caaes. 
Middlesex,  and  now  practising  in  chambers  as  conveyancing  counsel,  ^^  ^£^1^ 
who  may  continue  such  practice.  2^9  vict. 

c.  M,  s.  16, 

XVIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  Lord  judgM  of  the 
Chancellor,  or.  where  the  whole  of  the  district  is  within  the  duchy  of  county  courc 
Lancaster,  for  the  chancellor  of  the  said  duchy,  if  he  shall  think  fit,  to  ISSSSjU^ 
remove  for  inability  or  misbehaviour  any  such  judge  already  appointed 

or  hereafter  to  be  appointed. 

XIX.  Provided  always,  and  be  it  enacted,  That  it  shall  be  lawful  Dbtricu  of 
for  the  Lord  Chancellor  or  chancellor  of  the  said  duchy,  within  their  {!i^^^!|J[ 
several  jurisdictions,  to  remove  any  judge  from  any  district  to  which      ^""^    * 
he  shall  have  been  appointed,  for  the  purpose  of  appointing  him  to  any  Rtpmimt  by 
other  district  in  which  the  salary  of  such  judge  shall  not  be  less  than  in  si  ft  ss  Vict. 
the  district  from  which  he  shall  be  so  removed.  ^  ^^' 

XX.  And  be  it  enacted,  That  in  case  of  illness  or  unavoidable  Aatotheap. 
absence,  the  cause  whereof  shall  be  entered  on  the  minutes  of  the  ^epIDtl^^o"^ 
court,  it  shall  be  lawful  for  the  judge  appointed  to  hold  any  court  under  judge. 

this  act,  or,  in  the  case  of  the  inability  of  the  judge  to  make  such 
appointment,  for  the  Lord  Chancellor,  or,  where  the  whole  of  the  dis- 
trict is  within  the  duchy  of  Lancaster,  for  the  chancellor  of  the  duchy, 
to  appoint  some  other  person,  who  shall  be  a  judge  appointed  under 
this  act,  or  who  shall  have  practised  as  a  barrister-at-law  for  at  least 
Itkree  feart,  or  as  an  aitomey  qfoneqfher  Mt^aty^t  superior  courts  j^^^^  ^^^_ 
(if  common  law  for  ten  years,  but  not  then  residing  or  practising  as  an  in  brtKiceu  ' 
attorney  in  the  district  for  Ufhieh  the  court  is  holden,]  to  act  as  the  r^pnied, 
deputy  of  such  judge  during  such  illness  or  unavoidable  absence ;  and  See  19  &^ 
it  shaU  also  he  lawful  for  the  judge,  with  the  approval  of  the  said  Lord  .;  ^  ;^d  we' 
Chancellor  or  chancellor  of  the  duchy,  to  appoint  a  deputy,  who  shall  is  k  14  Vlcu 
be  a  judge  appointed  under  this  act,  or  who  shall  have  practised  as  a  c.  <^i*  ■•  ^ 

a3 
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banisteF^at-Iaw  fbr  tt  lent  [three]  yenrs,  to  act  for  hhn  tor  any  fline 
When  op-  ^^  times  not  exceeding  in  the  whole  t#o  calendar  months  in  any  con- 
jnintmrnt^  secntiTa  period  of  twelve  calendar  months ;  and  every  deputy  so 
^  J9^'^)  appointed,  daring  the  time  for  which  he  shall  be  so  appointed,  shaH 
vkrt.  c.  106.  ^vft  all  the  powers  and  privileges  and  perform  idl  the  dntSes  of  the 
s.  11.        '    jndge  for  whom  he  shall  have  beoi  so  appointed. 

Judges  may        XXI.  And  he  it  enacted,  That  every  jadge  of  the  county  conit  whose 

T  i  '^!J^"'^^*^  name  shall  be  inserted  by  her  Majesty  in  any  oomnission  of  the  peace 

rni'ssioif  of  ™'  ^0^  ^®  coonty,  riding,  or  division  of  a  county  for  which  he  is  appointed 

the  {)eace.       judge  of  the  county  court,  may  and  shall  act  in  the  execution  of  the 

office  of  justice  of  the  peace  for  the  said  county,  riding,  or  division, 

although  he  may  not  have  sucb  qualification  by  estate  or  interest  ia 

lands,  tenements,  and  hereditaments,  as  is  required  by  law  in  the  case 

of  other  persons  being  justices  of  the  peace  for  a  county,  provided  that 

he  be  not  disqualifi^  by  law  to  act  as  a  justice  of  the  peace  for  any 

other  cause,  or  upon  any  other  occasion,  than  in  respect  of  the  want  of 

such  an  estate  or  interest  as  aforesaid. 

Juiifres,  &c,       XXII.  And  be  it  enacted.  That  the  judges  and  other  officers  io  be 
apminted       appointed  under  this  act  shall  be  authorised  and  required  to  perform 
^ctfautho-    ^  *°ch  duties  in  or  relating  t3  any  causes  or  matters  depending  in  the 
ri«ed  to  per.    High  Court  of  Chancery,  or  before  any  judge  thereof,  or  before  the 
dut?eif?eiat-    ^''^  Chancellor  in  the  eiercise  Of  any  authority  belonging  to  him, 
ing  to  mat. '    necessary  or  proper  to  be  done  in  their  respective  districts,  as  the  Lord 
ten  de|tend.    Chancellor  shall  firom  time  to  time  by  any  general  order  direct,  and  for 
c<furt  of        ^^^  purpose,  and  subject  to  the  general  rules  and  orders  of  the  said 
Chancery.       court,  shall  have  and  exercise  all  such  authorities  as  may  be  duly  exer- 
cised by  the  oomnrissioners  or  other  officers  of  the  said  court  by  whom 
such  duties  are  now  usually  performed,  and  shaU  be  entitled  to  receive 
the  same  fees  and  sums  of  money  as  are  now  payable  in  respect  thereof, 
to  be  accounted  for  and  applied  by  them  as  the  other  fees  authorised 
by  this  act  to  be  received  are  directed  to  be  accounted  for  and  applied  : 
provided  always,  that  the  future  amount  of  such  fees  shall  continue 
subject  to  the  same  authority  for  revising  the  same  to  which  it  is  now 
subject. 

Treasury  to        XXIII.  And  be  it  enacted,  That  the  Commissioners  of  her  Majesty's 

appoint  tret-  Treasury  of  the  United  Kmgdom  of  Great  Britain  and  Ireland  shaU 

cour7i  hoiden  *PP<'in^  *o  many  persons  as  they  shall  think  fit  to  be  treasurers  of  the 

under  this       courts  hoiden  under  this  act,  and  may  remove  any  such  treasurer,  if 

"c^'  they  shall  see  occasion  so  to  do,  and  appoint  another  person  in  his 

room  ;  and  every  such  treasurer  shall  be  paid  by  salary  in  such  maimer 

NmcotKc/a    ^^  ^  v^x^  amount  as  the  smd  commissioners  firom  time  to  time  shall 

grmA  of         order ;  and  the  salary  of  every  such  treosurer  sUhll  be  paid  out  [0/  Me 

{n^'f^^iV   ContoUdated  Fund  of  the  United  Kingdom  qf  Great  Britain  and  Ire^ 

c!  94.       ^     land] :  provided  always,  that  the  person  appointed  or  acting  as  treU' 

surer  before  the  passing  of  this  act  to  any  court  hoiden  under  any  act 

dted  in  either  of  the  said  Schedules  (A.)  and  (B.),  if  not  disqualified 

under  this  act,  shall  be  entitled  to  be  the  first  treasurer  of  the  same  court 

respectively,  when  hoiden  as  a  county  court  under  this  act,  in  every  caaa 

in  which  a  separate  treasurer  shaU  be  appointed  exclusively  for  suOh 

court,  and  shall  in  such  case  continue  to  exercise  his  office,  subject  to 

the  power  of  removal  provided  in  this  act. 

Anpofaitmene  XXIV.  And  be  it  enacted.  That  for  every  court  under  the  authority 
vestiS^  of  this  act  there  sliall  be  a  clerk,  who  shall  be  an  attorney  of  one  of 
judges,  sub-  her  Majesty's  superior  courts  of  common  law,  and  whom  the  judge 
jeci  to  &!>•      shtll  be  empowered  to  appoint,  subject  to  the  approval  of  the  Lord 
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CfattMieUor,  and  [m  mm  ^ maiiHiy  ^rmitkehatfiour,  to  rtmove,  tub'  proraiof 
Jeei  to  tke  Ukt  approval]  (a) ;  and,  vntil  oCherwiBe  directed  bj  her  Lord  Chan-  * 
Majesty,  witb  the  advioe  of  her  prirf  eoundl,  every  sach  clerk  ifaaU  T^^if.  y 
be  paid  by  feea  aa  heroaaftar  provided ;  and  In  caaea  requiring  the  aame  c  loe,  *.  8? 
■ndi  aaaiatant  derka  aa  may  be  neeeaaary  ahaU  be  pronded  and  paid  See  19  it  9i» 
by  the  derk  of  the  court  I*^*'' '^ 

XXV.  And  be  it  enacted,  That  it  ahall  be  lawftil  fior  the  Lord  lu  populous 
ChaneeUor,  in  popnkraa  diatriete  in  which  it  shall  appear  to  him  ^^^t^^"^ 
expedient,  to  direct  that  two  persona  shall  be  appointed  to  execute  ma^dfiect 
jointly  the  oiBce  of  derk,  under  aneh  regulations  aa  to  the  division  of  two  clerks  to 
the  dutiea  and  emoluments  of  the  said  office  aa  shall  be  from  time  to  ^  appointed. 
time  made  by  order  of  court  in  oaae  of  difference  between  them,  each 
of  anch  peraona  being  qualified  aa  ia  hereinbefore  provided  in  the  caae 
of  a  aingle  derk ;  ax^  where  under  the  proviaions  of  any  act  dtad  in 
either  of  the  said  Schedulea  (A.)  and  (B.)  more  than  one  clerk  ia  now  act- 
ing in  and  for  the  court  holden  under  audi  act,  the  aame  number  of 
clerks  shall  be  continued,  unless  it  shall  seem  expedient  to  the  Lord 
Chancellor  to  order  that  such  number  be  reduced. 

XXYI.  And  be  it  enacted,  That  it  ahall  be  lawfU  for  tiie  derk  of  inoseof  ill. 
any  such  court  with  the  approval  of  the  judge,  or  in  case  of  inability  ^i^^de^ 
of  the  derk  to  make  such  appointment,  for  tlw  judge,  to  appoint  from  puty  may  be 
time  to  time  a  deputy,  qualified  to  be  appointed  derk  of  the  said  court,  appointed. 
to  act  lor  the  derk  of  the  said  court  at  anv  time  when  he  shall  be  Rul^  ^  &  9. 
prevented  by  ilhiesa  or  unavoidable  absence  from  acting  in  such  office,  whm  op- 
and  to  remove  such  deputy  at  hia  pleasure ;  and  ludi  deputy  while  j^^ntmem 
acting  und»  such  appointment  shall  have  the  like  powers  and  privileges,  swiBS^) 
and  be  subject  to  the  like  provisions,  dutiea,  and  penaltiea  for  mlsbcha-  vict.  c.  im, 
viour,  as  if  he  were  the  derk  of  the  said  court  for  the  time  being.  ■■  ^^ 

XXVII.  And  be  it  enacted.  That  the  derk  of  each  court,  with  such  Duties  of 
asaistant  derka  aa  aforeaaid  in  eases  requiring  the  same,  shall  issue  all  ^^^ 
summonses,  warranta,  precepts,  and  wnta  of  execution,  and  register  all 

orders  and  judgmenta  of  the  aaid  court,  and  keep  an  account  of  all  pro-  Ruiet  6  to  so. 
ceedings  of  the  court,  and  ahall  take  charge  of  and  keep  an  account  of 
all  court  feea  and  finea  payable  or  paid  into  court,  and  of  all  moniea 
paid  into  and  out  of  court,  and  shall  enter  an  account  of  all  such  fees, 
fioea,  and  moniea  in  a  book  belonging  to  the  court,  to  be  kept  by  him 
for  that  purpose,  and  shall  from  time  to  time,  at  auch  timea  as  shall  be 
durected  by  order  of  the  court,  submit  his  accounts  to  be  audited  or 
settled  by  the  treasurer. 

XXVIII.  And  be  it  enacted,  That  it  shall  not  be  htwfnl  for  the  Offlceaof 
derk  of  any  court  holden  under  this  act,  or  the  partner  of  any  such  ^^>  J^ 
derk,  or  any  person  in  the  sendee  or  employment  of  such  clerk  or  his  baiidf  not  to 
partner,  to  act  aa  treasurer  or  high  baiUff  of  the  court ;  or  for  the  be  coi^oincd. 
treaaurer,  hia  partner  or  derk,  or  any  person  in  the  service  or  employ* 

ment  of  sudi  treasurer  or  his  partner,  to  act  as  derk  or  high  bailiff; 
or  for  the  high  bailiff,  hia  partner  or  dierk,  or  any  person  in  the  service 
or  employment  of  sudi  high  baUiff  or  hia  partner,  to  act  aa  clerk  or 
treaaurer  of  the  court. 

XXIX.  And  be  it  eoacted.  That  no  derk,  treasurer,  high  baiHff,  or  Officers  not 
other  officer  of  the  court  shall,  dther  by  himsdf  or  his  partner,  be  toraSolnthe 
directly  or  indirectly  engaged  aa  attorney  or  agent  for  any  party  in  any  court, 
proceeding  in  the  said  court. 

(a)  IVwdt  tvUhin  dneh€t$  repeated  by  IS  &  14  Vict.  c.  61,  s.  4. 
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Penalty  of         XXX.  And  be  it  enacted,  That  every  person  who  being  the  clerk  of 

'*M.  on  non-    any  such  oourtf  or  the  partner  of  such  clerk,  or  a  person  in  the  service 

?iw1wopre-    ^^ employment  of  any  such  clerk  or  of  his  partner,  shall  accept  the 

vious  enact-    office  of  treasurer  or   high  bailiflf  of  such  court,  or  who,  being  the 

ments.  treasurer  of  any  such  court,  or  the  partner  of  any  such  treasurer,  or  a 

person  in  the  service  or  employment  of  any  such  treasurer  or  of  his 

•  partner,  shall  accept  the  office  of  clerk  or  high  bailiff  in  the  execution 

of  this  act,  or  who,  being  the  high  bailiff  of  such  court,  or  the  partner 

of  any  such  high  bailiff,  or  a  person  in  the  service  or  employment  of 

any  such  high  bailiff,  or  of  his  partner,  shall  accept  the  office  of  clerk 

or  treasurer  in  the  execution  of  this  act,  and  also  every  clerk,  treasurer^ 

high  bailiff,  or  other  officer  of  any  such  court  who  shall  be,  by  himself 

or  his  partner,  or  in  any  way,   directly  or  indirectly,  concerned  as 

attorney  or  agent  for  any  party  in  any  proceeding  in  the  said  court, 

shall  fur  every  such  offence  forfeit  and  pay  the  sum  of  fifty  pounds  to 

any  person  who  shall  sue  for  the  same  in  any  of  her  Majesty's  superior 

courts  of  record,  by  action  of  debt  or  on  the  case. 

Appointment  XXXI.  And  be  it  enacted,  That  for  every  such  court  there  shall  be 
of  bailiffji.  one  or  more  high  bailiffs,  whom  the  judge  shall  be  empowered  by  order 
Words  within  ®^  couTt  to  appoint,  [and  in  eate  of  inability  or  miibehaviottr,  to 
brackett  remove  by  a  like  order"] ;  and  every  such  high  bailiff  shall  be  empowered, 
repealed  bjf  subject  to  the  restrictions  hereinaifter  contained,  by  any  writing  under 
c^*]^  i!4.'^^  his  hand,  to  appoint  a  sufficient  number  of  able  and  fit  persons,  not 
See  19  fr'so  exceeding  such  number  as  shall  be  from  time  to  time  allowed  by  the 
v.ct. «.  loe,  judge  to  the  bailiffs  to  assist  the  said  high  bailiff,  and  at  his  pleasure  to 
^  14*  dismiss  all  or  any  of  them,  and  appoint  others  in  their  stead ;  and 

every  bailiff  lo  appointed  may  also  be  suspended  or  dismissed  by  the 

judge. 

ProrUion  for      XXXII.  Provided  always,  and  be  it  enacted.  That  until  Parliament 
the  high  bai.   shall  Otherwise  direct,  the  high  bailiff  of  Westminster  shall  have  the 
in?Kterand'  ^^^^i^^^^  ^^  ^^^  process  issuiog  out  of  any  of  the  said  courts  the  juris- 
Southwark.     diction  of  which  shall  include  the  city  and  liberty  of  Westminster,  or 
any  part  thereof,  and  shall  be  deemed  the  high  bailiff  of  such  courts  ; 
and  the  high  bailiff  of  Southwark  shall  have  the  execution  of  all  pro- 
cess issuing  out  of  any  of  the  said  courts  the  jurisdiction  of  which  shall 
include  the  borough  of  Southwark  or  any  part  thereof,  and  shall  be 
deemed  the  high  bailiff  of  such  last-mentioned  courts,  and  no  other 
high  bailiff  shall  be  appointed  for  such  courts. 

Dutie*  of  the  XXXIII.  And  be  it  enacted.  That  the  said  high  bailiffii  or  one  of 
high  baiUflb,  them  shall  attend  every  sitting  of  the  court,  for  such  time  as  shall  be 
^^  required  by  the  judge,  unless  when  their  absence  shall  be  allowed  for 

Rule  SI.  reasonable  cause  by  the  judge,  and  shall,  by  themselves  or  by  the  bailiffs 
19  St  so'vicL  *PP^^"^  ^  assist  them  as  aforesaid,  serve  all  the  summonses  and 
c.  loe,  s.  17.  orders,  and  execute  all  the  warrants,  precepts,  and  writs  issued  out  of 
Ruimti  to  ^^  court ;  and  the  said  high  bailiffs  and  iMuliffs  shall  in  the  execution 
32.  of  their  duties  conform  to  all  such  general  rules  as  shall  be  from  time 

to  time  made  for  regulating  the  proceedings  of  the  court  as  hereinafter 
provided,  snd,  subject  thereunto,  to  the  order  and  direction  of  the 
See  19  fr  so     J^^K®  i  ^^^  ^^  ^^^  1^8^  bailiffs  shall  be  entitled  to  receive  all  fees  and 
vicL  c.  10^    sums  of  money  allowed  by  this  act  in  the  name  of  fees  payable  to  the 
'*  ^  bailiff,  out  of  which  they  shall  proride  for  the  execution  of  the  duties 

for  which  such  fees  are  allowed,  and  for  the  payment  of  the  baibffsand 
officers  appointed  to  assist  them,  according  to  such  scale  of  remunera- 
tion as  shall  be  from  time  to  time  approv^  by  the  judge ;  and  every 
such  high  bailiff  shall  be  responsible  for  all  the  acts  and  defaults  of  him- 
self and  of  the  bailiffs  appointed  to  assist  him,  in  like  manner  as  the 
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sheriff  of  any  county  in  England  is  responsible  for  the  acts  and  defanltft 
of  himself  and  his  officers. 

XXXI V.  Provided  always,  and  be  it  enacted,  That  the  persons  ProvUkm  re- 
holding  the  offices  or  performing  the  daties  of  clerks  and  high  bailiffs  '\^"j^^ 
in  any  court  holden  nnder  any  act  cited  in  either  of  the  said  Schedules  huh  bailiflc 
(A.)  and  (B.)  on  the  first  day  of  June  in  this  year,  and  who  shall  con-  n^urtt 
tinae  respectively  to  i-old  the  same  offices  or  to  perform  the  same  duties  dtcd^in*^ 

at  the  time  when  such  act  shall  be  repealed  under  the  proTisions  of  this  SctaedulM 
act,  whether  or  not  qualified  as  hereinbefore  proyided,  shall  be  entitled,  i^)  "^  i^-) 
if  not  disqualified  under  this  act,  to  be  the  first  clerks  and  high  bailiffs 
of  the  same  court  when  holden  as  a  county  court  under  this  act,  and 
shall  continue  to  execute  their  several  offices,  subject  to  the  power  of 
removal  provided  in  this  act,  except  that  the  clerks  and  high  bailiffs 
already  appointed  to  any  court  named  in  the* said  Schedule  (A.)  shall 
be  removable  only  for  such  cause  as  would  have  warranted  their  removal 
under  the  acts  according  to  which  their  court  is  now  holden ;  and 
where,  under  the  provisions  of  any  of  the  SHid  acts,  more  than  one 
clerk  was  on  the  said  first  day  of  June,  and  shall  be,  when  such  act 
shall  be  repraled,  under  the  provisions  of  this  act,  acting  in  and  for  any 
of  the  said  courts,  or  in  and  for  any  district  or  division  of  any  court, 
the  same  persons  shall  jointly  execute  the  office  of  clerk  of  the  same 
courts  as  aforesaid  under  such  regulations  as  to  the  division  of  the 
duties  and  emoluments  of  the  said  office  as  shall  be  from  time  to  time 
made  by  order  of  court,  in  case  of  difference  between  them :  provided 
always,  that  if  the  clerk  of  any  court  cited  in  the  said  Schedule  (A.)  shall, 
within  one  calendar  month  next  after  the  repeal  of  the  act  under  which 
it  is  now  hold«n,  decline  to  accept  the  office  of  clerk  to  the  same  court 
as  holden  under  this  act,  it  shall  be  lawful  to  the  commissioners  of  her 
Majesty's  treasury,  if  they  shall  think  fit,  to  take  into  consideration  the 
special  circumstances  of  each  case,  and  to  award  such  compensation  to 
be  paid  to  such  clerk  as  under  the  circumstances  they  shall  think  reason- 
able, in  the  manner  herein  provided  in  the  case  of  persons  whose 
emoluments  vrill  be  diminished  or  taken  away  by  this  act 

XXXV.  And  whereas  the  jurisdiction  of  the  court  of  conscience  in  proviikm  le- 
the  city  of  Bristol,  under  the  provisions  of  an  act  passed  in  the  first  ipecting  the 
year  of  the  reign  of  her  Majesty,  and  cited  in  the  Schedule  (A.)  to  this  ^o'^m  af 
act  annexed,  extends  to  the  recovery  of  debts  and  demands  not  exceed-  BrtstoL 

Sng  forty  shillings ;  and  the  jurisdiction  of  the  court  of  requests  in  the 
said  city,  under  the  provisions  of  an  act  passed  in  the  fifty-sixth  year 
of  the  reign  of  King  George  the  Third,  and  also  cited  in  the  said  Sche* 
dale  (A.),  extends  to  the  recovery  of  debts  and  demands  above  forty 
ahiUiogs  and  not  exceeding  fifteen  pounds  :  Be  it  enacted.  That  in  case 
the  persons  now  holding  the  offices  of  registrar  and  clerk,  and  deputy 
registrar  of  the  said  court  of  conscience,  shall  continue  to  bold  the  see  15  &  16 
same  offices  respectively  when  a  court  shall  be  established  in  the  said  Vict.  e.  M, 
city  of  Bristol  under  the  provisions  of  this  act,  they  shall  be  entitled  *■  ^^ 
to  hold  the  office  and  execute  the  duties  of  clerks  of  any  such  court  in 
all  causes  and  matters  relating  to  debts,  claims,  and  demands  not  ex- 
ceeding forty  shillings,  under  such  regulations  as  to  the  division  of  the 
duties  and  emoluments  of  the  eaid  office  as  shall  be  from  time  to  time 
made  by  order  of  court,  in  case  of  difference  between  them ;  and  in 
case  the  person  now  holding  the  office  of  clerk  of  the  said  court  of 
requests  shall  continue  to  hold  the  same  office  at  the  time  when  such 
court  shall  be  established,  he  shall  be  entitled  to  hold  the  office  and 
execute  the  duties  of  clerk  of  any  such  court  in  all  causes  and  matters 
relating  to  debts,  claims,  and  demands  exeeeding  forty  shillings ;  and 
the  said  persons  severally  shall  be  removable  only  for  such  cause  as 
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would  have  warranted  their  removal  under  the  tererd  acti  aooordni^ 
to  which  the  said  oonrts  are  now  holden. 

XXXVI.  And  be  it  enacted,  That  the  treasnrer,  clerk,  and  Ufh 
bailifr  of  e^trj  ooort  holden  under  this  act  who  may  receive  any  monies 
in  the  execution  of  his  daty  shall  give  security  for  such  sum  and  in 
such  manner  and  form  as  the  commissioners  of  her  Majesty's  treasury 
. ..  .^  »  ..,  from  time  to  time  shall  order,  for  the  due  performance  of  their  several 
\  icL  c.  KM.  oflBoes,  and  for  the  due  accounting  for  and  payment  of  all  monies  re- 
^  '  '  oeived  by  them  under  this  act  (or  which  they  may  become  liable  to 

pay  for  any  misbehaviour  in  their  office). 

XXXYII.  Feet  to  he  taken  aeeordmg  to  Schedule  (Z>.)*  ^t^  tablet 
to  be  exhibited  in  eontptcww  placet. -^Rep.  by  t,  3  of  19  Sf  20  Vict. 
c.  108.    Schedule  {A.) 


Trwmrwf, 

clerks,  ami 
h^j;^■-lJaillffi^ 
to  give  secu- 
rity. 

See  19  &  ?0 


CompenM- 
lion  for  per- 
dons  whcMe 
righU  or 
emtJunientt 
will  Ije  (iiiiii- 
nibhed. 


XXXVIII.  And  be  it  enacted,  That  every  person  who  is  entitled  to 
any  franchise,  right  of  appointment,  or  office  under  any  of  the  acta 
under  which  any  court  mentioned  in  the  said  Schedule  (A.)  is  holden, 
and  every  person  who  shall  have  been  entitled  to  any  fees  or  salary  for 
his  services  in  the  execution  of  any  of  the  same  acts,  or  for  the  issue 
of  any  writs  to  the  sheriff  out  of  the  High  Court  of  Chancery,  and  also 
every  person  who  is  entitled  to  any  franchise  or  right  of  appointment 
to  hold  office  in  any  court  in  any  district  in  which  the  county  court 
had  not  jurisdiction  before  the  passing  this  act,  and  in  which  district  a 
court  shall  be  established  under  the  prorisions  of  this  act,  and  also 
every  person  holding  any  office  in  any  such  last^mentioned  court  whose 
franchise  or  right  of  appointment  or  office  shall  be  affect«d,  abolished, 
or  taken  away,  or  whose  emoluments  shall  be  diminished  or  taken 
away  under  the  operation  of  this  act,  shall  be  entitled  to  make  a  daim 
lor  compensation  to  the  commissioners  of  her  Majesty's  treasury 
within  six  calendar  months  after  the  passing  of  this  act,  or  after  the 
alteration  of  such  court ;  and  it  shall  be  lawful  fbr  the  said  commis* 
sioners,  in  such  manner  as  they  shall  think  proper,  to  inquire  what  was 
the  nature  of  the  franchise  or  right  of  appointment,  and  what  was  the 
tenure  of  any  such  office,  and  what  were  the  lawful  fees  and  emolu- 
ments in  respect  of  which  such  compensation  should  be  allowed ;  and 
the  commissioners  in  each  case  shall  award  such  gross  or  yeariy  sum 
and  fbr  such  time  as  they  shall  think  just  to  be  awarded  upon  con- 
sideration of  the  special  circumstances  of  each  case ;  and  all  such  com- 
pensations shall  be  paid  out  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  :  prorided  always,  that  if  any 
person  holding  any  office  in  any  -of  the  sidd  courts  shall  be  appointed 
after  the  passing  of  this  act  to  any  public  office  or  employment,  the 
payment  of  the  compensation  awarded  to  him  under  this  act,  so  long 
as  he  shall  continue  to  receive  the  salary  or  emoluments  of  such  office 
or  employment,  shall  be  suspended  if  the  amount  of  such  salary  or 
emoluments  is  greater  than  the  amount  of  such  compensation,  or  if  not, 
shall  be  diminished  by  the  amount  of  such  salary  or  emoluments :  pro- 
vided also,  that  nothing  in  this  act  contained  shall  be  deemed  to  entitle 
any  person  to  compensation  for  the  loss  or  diminution  of  the  profits 
of  any  office  to  which  he  shall  have  been  appointed  under  any  act  con- 
taining a  provision,  either  that  he  is  not  to  be  entitled  to  compensation 
for  the  loss  or  diminution  of  the  profits  of  his  office,  or  that  such  act 
should  cease  on  or  within  a  limited  time  after  the  passing  of  any  general 
act  for  the  recovery  of  small  debts,  or  under  the  provisions  of  either  of 
the  said  acts  of  the  eighth  year  of  her  Majesty  and  of  the  ninth  year  of 
her  Majesty. 
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XXXIX.  And  be  it  enacted,  That  it  shall  be  lawful  for  her  Majeaty,  officers  of 
with  the  advice  of  her  privy  council,  to  order  that  the  judges,  clerks,  courti  may 
bailiffs,  and  officers  of  the  courts  holden  under  this  act,  or  any  of  nf]£.*^  ^^l 
them,  shall  be  paid  by  salaries  instead  of  fees,  or  in  any  manner  other  stead  of  fees. 
than  is  provided  by  this  act ;  and  if  her  Majesty  shall  be  pleased,  with  ^^^  ^^* 
the  advice  aforesaid,  to  make  such  order,  or  to  order  that  any  such  court  s.  7 ;  i^d  19 
shall  be  abolished,  or  that  the  district  for  which  any  such  court  h  ^  90  Vict. 
holden  shall  be  consolidated  vrith  any  other  district,  or  if  any  act  shall  ^,^^'*'  ^^' 
be  passed  whereby  it  shall  be  provided  that  the  said  courts  or  any  of 
them  shall  be  abolished,  or  otherwise  constituted  than  is  provided  by  ^^^  ^^^ 
this  act,  no  such  clerk  or  bailiff,  nor  any  judge,  county  clerk,  treasurer,  oompensatioD 
or  other  officer  of  any  such  court,  shall  be  entitled  to  any  compensation  allowed,  ex- 
on  account  of  ceasing  to  hold  his  office,  or  to  receive  the  fees  allowed  ^^^^g^' 
by  this  act,  or  on  account  of  his  emoluments  being  affected  by  such 
abolition  or  alteration,  unless  he  shall  have  presided  or  acted  as  judge, 
assessor,  county  dcrk,  treasurer,  derk,  bailiff,  or  other  officer  before 
the  passing  of  this  act  in  any  of  the  courts  mentioned  in  the  Schedule  (A.) 
to  tnis  act  annexed,  in  which  case  he  shall  be  entitled  to  compensation 
for  the  loss  of  his  fees  or  emoluments,  in  like  manner  and  subject  to 
the  same  regulations  as  he  would  have  been  entitled  thereto  under  the 
provisions  herein  contained  in  case  he  had  been  deprived  of  any  fees  or 
emoluments  by  reason  of  the  passing  of  this  act ;  and  in  such  case,  all 
sums  payable  in  the  manner  of  feea  to  such  officers  of  the  court  as  shall 
be  paid  by  salaries  shall  be  paid  from  time  to  time  to  the  treasurer  of 
the  court,  who  shall  pay  the  said  several  salaries  out  of  the  proceeds  of 
such  fees,  and  the  surplus  shall  form  part  of  the  general  fund  of  the 
court;  and  whenever  the  net  amount  of  the  fees  shall  not  be  sufficient 
to  pay  the  said  several  salaries,  the  deficiency  shall  be  made  good  and 
paid  out  of  the  consolidated  fund  of  Great  Britain  and  Ireland. 

XL.  And  be  it  enacted.  That  the  greatest  salaries  to  be  received  in  Limiting 
any  case  by  the  judges  and  clerks  of  the  courts  holden  under  this  act  JSJ^JS^o  k^ 
shall  be  twelve  hun£«d  pounds  by  a  judge  and  six  hundred  pounds  by  paid  under 
a  clerk,  exclusive  of  all  salaries  to  his  clerks  employed  in  the  business  t^i"  Act. 
of  the  court,  and  other  expenses  incidental  to  his  office,  unless  in  the  See  19  &  20 
case  of  any  judge  or  derk  of  any  such  court  acting  in  the  same  capacity  ^[^'^^  ^^^^'^' 
before  the  passing  of  this  act  in  any  court  mentioned  in  the  said 
Schedule  (A.),  whose  salaries  shall  not  be  limited  to  any  sum  less  than 
the  average  amount  of  the  fees  and  emoluments  of  tiieir  respective 
offices  during  the  seven  years  next  before  the  passing  of  this  act : 
provided  always,  that  it  shall  be  lawful  for  the  commissioners  of  her 
Majesty's  treasury  to  allow  in  each  case  such  sum  as  they  shall  in  each 
case  deem  reasonable  to  defray  travelling  expenses,  with  reference  to 
the  sixe  and  drcumstances  of  each  district. 

XLI.  And  be  it  enacted.  That  the  clerk  of  every  court  holden  under  Fees  and  fini» 
this  act,  from  time  to  time  as  often  as  he  shall  be  required  so  to  do  by  ^  for^t"^""^' 
the  treasurer  or  judge  of  the  court,  and  in  such  form  as  the  treasurer  treasurer, 
or  judge  shall  require,  shall  deliver  to  the  treasurer  a  full  account  in 
writing  of  the  fees  received  in  that  court  under  the  authority  of  this 
act,  and  a  like  account  of  ail  finet  leried  by  the  court,  and  of  the 
expenses  of  levying  the  same  [and  thali  pay  over  to  the  trtaaurer,  ^^  ^'^ 
quarterly  or  oftentr,  in  every  year,  by  order  of  the  court,  the  moniee  Z^mi% 
remaining  in  hie  hands  over  and  above  hie  own  fees,  and  such  balance  u  dc  13  Viet 
as  he  shall  be  allowed  by  order  of  the  court  to  retain  for  the  current  ^-  ^^^»  ••7- 
expenditure  of  the  court,] 

XLII.  And  be  it  enacted,  That  the  treasurer  of  every  court  holden  Clerk's  ae- 
nnder  this  act  shall  from  time  to  time,  quarterly  or  oftener,  as  shall  be  ^dUni'an^ 
directed  by  order  of  the  court,  audit  and  settle  the  accounts  of  the 
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settled  by 
trea.!>urL'rs. 


clerk  and  other  officers  of  the  coart,  and  shall  reoeire  the  balance  of 
the  vvrioas  monies  which  such  derk  and  other  officers  shall  have 
received  under  this  act,  and  shall  pay  over  to  the  jadge  of  the  court 
the  amuunt  of  his  fees,  and  make  all  such  other  payments  as  it  shall 
be  requisite  to  make  thereout  in  accordance  with  the  provisions  of  this 
act,  and  shall  from  time  to  time  pay  the  balance  remaining  in  his 
hands,  or  so  much  thereof  as  lie  shall  be  directed  to  pay,  into  snch 
bank,  or  otherwise,  as  shall  be  directed  by  the  commissioners  of  her 
Majesty's  treasury. 

XLin.  And  be  it  enacted,  That  the  treasurer  of  every  court  holden 
under  this  act  shall,  once  in  every  year,  and  oftener  if  required,  on 
such  day  a*i  the  commissioners  of  her  Majesty's  treasury  from  time  to 
time  shall  appoint,  render  to  the  commissioners  for  auditing  the  public 
acnounts  of  Great  Britain,  a  true  account  in  writing  of  all  monies 
received  and  of  all  monies  disbursed  by  him  on  account  of  every  court 
holden  under  this  act  of  which  he  is  treasurer,  during  the  period  com* 
priwd  in  such  account,  in  such  form,  and  with  such  particulars  of 
receipt  and  disbursement,  or  otherwise,  as  the  laid  commissionera  of 
audit  shall  from  time  to  time  require. 

Commission.  XLl  V.  And  be  it  enacted.  That  the  oommissioners  of  her  Majesty's 
era  of  Trei.  treasury  shall  from  time  to  time  make  such  rules  as  to  them  shall  seem 
how  bAlanc^  ^^^  ^^^  securing  the  balances  and  other  sums  of  money  in  the  hands 
shall  be  ap-  of  any  officers  of  every  court  holden  under  this  act,  and  for  the  due 
P'^^^'  accounting  for  and  application  of  all  such  halancm  and  other  turns  of 

money. 


Treasurer  of 
the  court  lo 
rentier  ac- 
cuiints  to 
audit  board. 


Accounts  of 
treas'irers  to 
be  audited 


XLV.  And  be  it  enacted.  That  the  accounts  to  be  kept  by  the 

several  treasurers  on  account  of  the  said  courts  shall  be  examined  and 

imder  "powen;  audited  by  the  commissioners  for  auditing  the  public  accounts  of  Great 

of  t>5  Geo.  3,    Britain,  under  the  powers  Tested  in  them  under  an  act  of  the  twenty- 

^-  ^^  fifth  year  of  the  reign  of  King  George  the  Third,  intituled,  "  An  Act 

for  the  better  Examining  and  Auditing  the  Public  Accounts  of  this 

Kingdom,"  and  under  any  act  now  in  force,  or  otherwise  howsoever, 

except  so  far  as  the  same  are  varied  by  this  act. 


Clerk  to  send      XLVT.  And  be  it  enacted,  That  the  clerk  of  every  such  court  shall 

R?oneR™?      *****  *"  every  year,  and  oftener  if  required,  on  such  day  as  shal)  be 

audit  an  ac-    appointed  by  the  commissioners  of  her  Majesty's  treasury,  make  out 

count  of  all     and  send  to  the  said  commissioners  of  audit  an  account  of  all  sums 

!riin\oue^^  paid  over  by  him  to  the  treasurer  of  the  court,  including  all  unclaimed 

surer.  balances  carried  to  the  account  of  the  general  fund,  as  hereinafter  pro- 

vided ;  and  every  such  account,  duly  vouched  by  receipts  given  under 

the  hand  of  the  treasurer,  shall  be  a  voucher  to  charge  the  treasurer  in 

his  account  before  the  said  commissioners  of  audit. 

Aecnunts,  XLVII.  And  be  it  enacted.  That  it  shall  not  be  necessary  to  declare 

whenaudit^.  the  accounis  of  the  said  treasurers  before  the  chancellor  of  the  excbe- 
TreastTry.  ^\'^^t  but  the  said  commissioners  of  audit  shall  transmit  a  statement  of 
every  account  examined  and  audited  by  them  under  the  authority  of 
this  act  to  the  lord  high  treasurer,  or  the  commissioners  of  her 
Majesty's  treasury  for  the  time  being,  who,  having  considered  such 
statement,  shall  return  the  same  to  the  commissioners  of  audit,  toge- 
tlier  with  his  or  their  warrant,  directing  them  to  make  up  and  pass  the 
account,  either  conformably  to  the  statement,  or  with  such  variations 
as  he  or  they  may  deem  just  and  reasonable ;  and  the  account  having 
been  made  up  pursuant  to  such  directions,  and  signed  by  two  or  more 
of  the  said  commissioners  for  auditing  the  public  accounts,  shall  remain 
deposited  in  the  audit  office,  and  shall  have  the  same  force  and  Talidtty, 
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and  be  as  efficient  in  law  for  all  parposes  whatsoever,  as  if  the  same 
had  been  declared  according  to  the  usual  coarse  by  the  Chancellor  of 
the  Exchequer ;  and  the  said  coromissionfrs  shall  thereupon,  as  soon 
as  conTcniently  nnay  be,  cause  such  or  the  like  certificate  thereof,  in  the 
nature  of  a  qnietus,  to  be  made  out  and  delivered,  as  is  now  practised 
by  them  with  regard  to  declared  accounts,  and  which  shall  be  equally 
▼aUd  and  effectual  to  discharge  the  accountants,  and  to  all  other  intents 
■nd  purposes. 

XLYIII.  And  be  it  enacted.  That  the  treasurer  of  any  court  holden  Trniiurvn, 
under  this  act  for  which  a  court-house  and  offices,  with  necessary  with  approval 
appurtenances,  shall  not  have  been  already  provided,  or  where  such  ^^  ^^^^f/ 
courthouse  and  offices  are  inconvenient  or  insufficient,  shall,  as  soon  provide rr)urt- 
as  conveniently  may  be,  with  the  approval  of  one  of  her  Majesty's  bopui,  uffl- 
principal  secretaries  of  state,  build,  purchase,  hire,  or  otherwise  pro-  ^^*  ^^ 
vide  messuages  and  lands,  with  all  necessary  appurtenances,  fit  for 
holding  the  court  therein,  and  for  the  offices  necessary  for  carrying  on 
the  business  of  the  said  court,  or,  instead  of  providing  separate  build* 
ings,  may,  with  the  like  approval,  contract  with  any  person  being  the 
owner  of  or  having  the  control  and  management  of  any  county  or  town 
hall  or  other  building,  for  the  use  and  occupation  thereof,  or  of  so  much 
thereof  as  may  be  needed  for  the  purposes  of  this  act,  and  subject  to 
such  annual  rent,  and  to  such  conditions  as  to  the  repairs,  alterations, 
or  improvements  of  such  hall  or  building,  as  may  be  agreed  upon ;  and 
all  lands,  messuages,  and  other  real  and  personal  estates  and  effects 
belonging  to  the  court  shall  vest  in  the  treasurer  for  the  time  being, 
and  in  faia  successors  in  that  office,  in  trust  for  the  purposes  of 
this  act. 

XLIX.  And  be  it  enneted.  That  it  shall  be  lawful  for  any  court  Where  com. 
holden  under  this  act,  with  the  approval  of  one  of  her  Majesty's  prin-  "*<>"  Rf^*'*  ^^ 
cipal  secretaries  of  state,  to  use  as  a  prison  for  the  purposes  of  this  act  {^ms^be^^* 
any  prison  now  belonging  to  any  court  holden  under  any  of  the  acts  longing  to 
dted  in  the  said  Schedules  (A.)  and  (B.),  in  all  cases  where  it  shall  Ac'tr^iS^hl 
appear  to  the  said  secretary  of  state  that  the  common  gaol  or  house  of  scbeduie!«:(A.) 
correction  of  the  county,  district,  or  place  in  which  the  court  is  esta-  snd  (B.)  niuiy 
blished  is  inconveniently  situated,  or  is  not  applicable  for  the  use  of  ^  ^"^ 
the  said  courts ;  and  whenever  any  such  prison  shall  be  so  allowed  to  be  yf  t'^  ^ini 
used,  it  shall  be  deemed  one  of  the  common  gaols  of  the  county  for  1,5.*  *      ' 
which  it  shall  be  used,  as  if  it  had  been  provided,  after  presentment  of 
the  insufficiency  of  one  common  gaol  for  such  county,  under  the  pro- 
visions of  an  act  passed  in  the  sixth  year  of  the  reign  of  her  Majesty, 
intituled,  **  An  Act  to  amend  the  Laws  coneeming  Prisons,"  or  where  5^9  vict 
such  prison  shall  be  situated  within  a  borough  having  a  separate  court  c.  96. 
of  sessions  of  the  peace,  it  shall  be  deemed  a  house  of  correction  for 
such  borough. 

L.  And  be  it  declared  and  enncted.  That  the  provisions  of  the  Lands  Pbwer  for 
Clauses  Consolidation  Act,  1845,  shall  apply  to  the  purchase  of  lands  purch&ting 
by  the  tressurer  of  any  such  court  for  the  purposes  of  this  act,  except      '^ 
so  much  thereof  as  relates  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement ;  and  in  construing  the  said  act  the  treasurer, 
acting  with  the  approval  of  one  of  her  Majesty's  principal  secretaries 
of  state,  shall  be  deemed  the  promoter  of  the  undertaking  for  which 
such  lands  are  required. 

LI.  Treasurer  empowered  to  borrow  money  for  the  purpoiei  of 
4hu  act,  tecured  upon  the  general  fund, 

LII.  A  general  fund  to  he  roised  for  paging  off  money  borrowed, — 
Repealed  by  eect.  Z  of  19  ^  20  Viet,  e.  108,  Schedule  {A,) 
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Property  of  LIII.  And  be  it  enacted,  That  as  soon  ai  a  eonrt  ihall  have  been 
^hcdules(A.)  ^taUuhed  in  any  district  under  this  act,  all  messuages,  lands,  and 
and  (B.)  to  tenements,  and  aU  real  estates  and  effects,  vested  in  or  belonging  to 
trauiuer  of  ^^  commissioners,  clerks,  treasurers,  trustees,  or  other  officers  of  any 
the  county  o^  ^^  courts  mentioned  in  the  said  Schedules  (A.)  and  (B.),  which 
court  i  were  holden  in  trust  for  the  purposes  of  such  court,  shall  vest  in  or 

belong  to  the  treasurer  of  the  county  court  for  the  time  being,  and  his 
successors  in  the  said  office,  in  trust  for  the  purposes  of  this  act,  for 
the  like  estate  and  interest,  and  subject  to  all  the  covenants,  conditions, 
and  agreements  on  which  the  same  were  respectively  holden  ;  and  the 
said  commissioners,  clerks,  treasurers,  trustees,  and  other  officers, 
their  heirs,  executors,  and  administrators,  shall  be  freed  and  discharged 
from  all  such  covenants,  conditions,  and  agreements,  and  from  the 
consequences  of  their  being  unable  to  fulfil  any  covenants  or  agree- 
ments into  which  any  of  them  may  have  lawfully  entersd  in  execution 
of  the  provisions  of  any  of  the  said  acts,  on  or  before  the  repeal  of 
such  act  with  respect  to  their  estate  or  interest  in  such  messuages, 
lands,  tenements,  real  and  personal  estetes  and  effects,  in  consequence 
of  the  vesting  thereof  in  the  said  treasurer ;  and  all  monies  and  secn- 
rities  for  money,  and  other  property  and  effects  of  any  kind  whatso- 
ever, in  the  hands  of  the  commissioners,  clerks,  treasurers,  trustees, 
or  other  officers  of  any  such  court,  shall  be  paid,  transferred,  and  deli- 
vered to  the  said  treuurer,  or  to  such  person  as  he  shall  appoint  to 
receive  the  same,  and  shall  be  applied  in  discharging  all  claims  and 
demands  to  which  the  same  were  liable  in  the  ban<k  of  suoh  commis- 
sioners, clerks,  treasurers,  trustees,  or  others  officers,  and  the  residue 
thereof  shall  be  applied  to  the  same  purposes  to  which  the  general  fund 
is  applicable. 

^ou  ^^'  LIY .  And  be  it  enacted,  That  it  shall  be  lawftil  for  the  treasurer  of 

ing^iabim^  ^^  county  court,  with  the  a|)proval  of  the  commissioners  of  her 
Majesty's  treasury,  and  upon  the  certificate  of  the  expediency  thereof 
under  the  hand  of  the  judge,  to  sell  and  dispose  of  all  messuages,  lands, 
and  tenemente  which  may  be  vested  in  lum  under  the  provisions  of 
this  act  which  shall  not  be  needed  for  the  purposes  of  this  act,  or  which 
the  treisurers  shall  think  ought  to  be  sold,  for  the  purpose  of  better 
enabling  him  to  discharge  any  just  debto  on  account  of  any  court  of 
which  tiie  constitution  shall  be  altered  under  this  act,  or  to  provide 
other  and  more  convenient  buildings  for  holding  a  county  court ;  and 
the  proceeds  of  all  such  sales,  and  also  all  monies  and  securities  for 
money  which  diall  be  paid,  transferred,  or  delivered  to  him  on  account 
of  any  such  court  as  aforesaid,  shall  be  applied  towards  discharging  such 
debte ;  and  in  every  case  in  which  at  the  time  of  the  alteration  of  the 
constitution  of  the  court  there  shall  be  any  just  debte  owing  on  account 
of  any  such  court,  or  any  salaries  or  annuities  legally  or  equitebly  charge- 
able upon  or  payable  out  of  the  fees  of  such  court,  or  out  of  any  fund 
to  which  such  fees  are  payable,  over  and  above  what  may  be  discharged 
by  the  monies  and  effecte  so  paid,  transferred,  or  delivered  to  the 
treasurer  on  account  of  such  court,  and  over  and  above  the  proceeds 
of  the  sale  of  any  such  messuages,  lands,  and  tenemente,  in  case  the 
same  or  any  part  thereof  shall  be  sold,  such  debte,  salaries,  and  annui- 
ties shall  be  treated  as  if  they  were  debte  which  had  been  incurred  for 
the  purpose  of  providing  a  court-houie  for  holding  the  county  court  for 
the  district  in  which  the  place  is  included  where  such  court  was  holden, 
and  shall  be  liquidated  out  of  the  general  fund  hereinbefore  mentioned, 
if  the  same  shall  be  sufficient  for  that  purpose,  and  any  deficiency 
therein  shall  be  paid  out  of  the  Consolidated  Fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

ciericttohave     LV.  And  be  it  enacted,  That  the  derk  of  every  court  shall  have  the 
the  diaige  of  ' 
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oare  of  the  court-home  and  offices  of  the  conrty  and  ihaU  appoint  and  the  court- 
have  power  to  dismiw  the  neceisary  aenrants  for  taking  charge  of  sach  houses,  && 
conrt-hooie  and  offices,  at  snch  s^aries  as  shall  be  from  time  to  time  ^intand* 
authorised  by  the  jndge,  with  the  consent  of  the  Commissioners  of  her  dismiss  ser- 
Mi^ec^'s  Treastirj ;  [and  ih§  eUrk  qf  ike  court,  under  the  direction  ^""t""'  ^<^ 
qf  the  $aid  Committionert,  and  eulieet  to  tuch  regulationt  at  they  ^ords  wuh- 
mof  require  to  be  ei^foreed,  ehall  make  all  neeeteary  contracts  or  ^ri!pe^T&i%l 
otkerunee  provide  for  repairing  and  furnishing,   and  for  cleaning,  12  &  13  \  ict. 
Ughtmg,  and  warming,  the  said  eourt'houae  and  offices,  and  for  sup^  ^  '^^*  *<  ^ 
plging  the  said  court  and  offices  with  law  and  office  books  and  sta* 
tionery,  and  for  defraying  all  other  necessary  expenses  not  otherwise 
provided  for  incident  to  the  holding  of  the  said  court ;]  and  the  charge 
of  the  oonrt-honse  and  offices,  and  eipenses  thereby  incurred,  shall  be 
paid  oot  of  the  general  fund  of  the  court :  Provided  always,  that  the 
treasurer  or  clerk  of  any  court,  or  the  partner  of  any  such  treasurer  or 
derk,  or  any  person  in  the  service  or  employment  of  any  such  trea- 
surer or  clerk,  shall  not  be  directly  or  indirectly  concerned  or  interested 
in  any  such  contract,  or  in  supplying  any  articles  for  the  use  of  the  words  u-m- 
said  courts  and  offices :  [Provided  also,  that  no  payment  for  any  such  '^  bmckets 
charge  shall  be  allowed  in  the  clerk's  accounts  until  allowed  under  5^2^-  i.i 
the  hand  qf  the  judge,^  v  ict.  c  m , 

s.  8. 

LVI.  And  be  it  enacted.  That  the  judge  of  each  district  shall  attend  Judge  to  hold 
and  hold  the  county  court  at  each  place  where  her  Majesty  shall  have  ^^f^^^f 
ordered  that  the  county  court  shall  be  holden  within  his  district  at  such  Majesty  shall 
times  as  he  shall  appoint  for  that  purpose,  so  that  a  court  shall  be  direct. 
holden  in  every  such  place  once  at  least  in  every  calendar  month,  or  Ruiea,  2  fr  3. 
snch  other  interval  as  one  of  her  Majesty's  principal  secretaries  of  ^hm  court 
state  shall  in  each  case  order ;  and  notice  of  the  days  on  which  the  ^(J)^'s^^ 
oourt  will  be  holdeu  shall  be  put  up  in  some  conspicuous  place  in  the  id  <Sc  20  Met. 
court-house  and  in  the  office  of  the  clerk  of  the  court,  and  no  other  ^  ^^  *■  7* 
notice  thereof  shall  be  needed ;  and  whenever  any  day  so  appointed  for 
holding  the  court  shall  be  altered,  notice  of  such  intended  alteration, 
and  of  the  time  when  it  will  take  effect,  shall  be  put  up  in  some  con- 
spicuous place  in  the  court  house  and  in  the  clerk's  office. 

LVII.  And  be  it  enacted.  That  for  every  court  holden  under  this  Process  of  the 
act  there  shall  be  made  a  seal  of  the  court,  and  all  summonses  and  court  to  i>c 
other  process  issuing  out  of  the  said  court  shall  be  sealed  or  stamped  ""  ^'  ^^ ' 
with  the  seal  of  the  court ;  and  every  person  who  shall  forge  the  seal 
or  any  process  of  the  court,  or  who  shall  serve  or  enforce  any  such 
forged  process,  knowing  the  same  to  be  forged,  or  deliver  or  cause 
to  be  delivered  to  any  person  any  paper  falsely  purporting  to  be  a 
copy  of  any  summons  or  other  process  of  the  said  court,  knowing  the 
same  to  be  false,  or  who  shall  act  or  profess  to  act  under  any  false 
colour  or  pretence  of  the  process  of  the  said  court,  shall  be  guilty  of 
felony. 

LVIII.  And  be  it  enacted.  That  all  pleas  of  personal  actions,  where  jurisdiction 

the  debt  or  damage  claimed  is  not  more   than   twenty  pounds  (a),  of  the  court. 

whether  on  balance  of  account  or  otherwise,  may  be  holden  in  the  13  ^  14  vict. 

county  oourt,  without  writ ;  and  all  such  actions  brought  in  the  said  c.  61.  s.  1. 

court  shall  be  heard  and  determined  in  a  summary  way  in  a  court  con-  rnrjuriMiic- 

stituted  under  this  act,  and  according  to  the  provisions  of  this  act:  t^f>i/ L-tm- 

Provided  always,  that  the  court  shall  not  have  cognizance  of  any  action  £20  vfct.^ 

of  ejectment,  or  in  which  the  title  to  any  corporeal  or  incorporeal  c.  iw,  s.  23. 

hereditaments,  or  to  any  toll,  fair,  market,  or  franchise,  shall  be  in  when  title 

question,  or  in  which  the  validity  of  any  devise,  bequest,  or  limitation  eometin 

quettion, 

(a)  Now  fifty  pounds. 
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M«  19  &  9)      ander  any  vill  or  settlement  maT  be  dispated,  or  for  bdt  malicioat 
i  25'  *^'  *'*'     prosecation,  or  for  anr  libel  or  slander,  or  for  crimiiud  conTcmlioa,  or 
for  aedactioa,  or  breach  of  premie  of  marria^ 

Hiiu  tnbe  LIX.  And  be  it  enacted.  Tbat,  on  the  application  of  anj  penon 

b}  P*iiau        de^iroo.*  to  bring  a  suit  under  this  act,  the  clerk  of  the  court  shall 

enter  in  a  book  to  be  kept  for  this  purpose  in  his  office  a  plaint  in 

writing,  stating  the  names  and  the  last  known  places  of  abode  of  the 

parties.  an«i  the  sobstanoe  of  the  action  intended  to  be  broofht,  every 

one  of  which  plaints  shall  be  numbered  in  every  jear  according  to  the 

Pula  33  to     ^^^  ™  which  it  shall  be  entered  ;  and  thereopon  a  snmmons,  stating 

Zii,     '  the  substance  of  the  action,  and  bearing  the  nnmber  of  the  plaint  on 

A •)('<».  3D  to     ^^  margin  thereof,  shall  be  issued  ander  the  seal  of  the  coort  aocaord- 

4-1  ing  to  tnct  form,  and  be  serred  on  the  defendant  so  manj  days  before 

F'^rmt,  3,  &.     the  day  on  which  the  court  shall  be  holden  at  which  the  cause  is  to  be 

tried,  as  shall  be  directed  by  the  rules  made  for  regulating  the  pnctiee 

iSerWo*  to      ^  ^^  court,  as  hereinafter  provided ;  and  delivery  of  such  sammoos 

Arrrice.  -u  to    to  the  defendant,  or  in  such  other  manner  as  shall  be  specified  in  the 

^-'-  rules  of  practice,  shall  be  deemed  good  serrioe ;  and  no  misnomer  or 

Ruiet  94.  g&  iDS'Ccur^tc  description  of  any  person  or  place  in  any  snch  plaint  or 

summons  shall  vitiate  the  same,  so  that  the  person  or  place  be  therein 

described  so  as  to  be  commonly  known. 

SniTTnont  I'^  ^°^  ^  ^  enacted,  that  such  sommons  may  Issae  in  any  di»-> 

mayi^u?        trict  in  which  the  defendant,  or  one  of  the  defendants,  dtall  dwell  or 

I5^':!*!ll^^  carry  on  his  business  at  the  time  of  the  action  brought ;  or,  by  leave 
DC  action  mar     _'  _        ,       ...  ,..«»*•>.  »/■■ 

noi  ariic  in     of  the  coort  for  the  district  m  which  the  delieodant,  or  one  of  the  oe- 

the  diftcnct.  fmdants,  shall  have  dwelt  or  carried  on  his  business,  at  some  time 

Rmie,  11.  within  six  calendar  months  next  before  the  time  of  the  action  brought* 

s«e  12>  &-  sn  or^  which  the  cause  of  action  arose,  socfa  gammons  may  issue  in  cither 

\  ict.  c.  i(«,  of  such  last- mentioned  courts. 

•.15. 

Pmoesset  oat  LXI  And  be  it  enacted.  That  any  summons  or  other  proceas  wbidi 
t!>uu^n^  *be  *"****'  *•*"  *^  ■'**^  ^  required  to  be  served  out  of  the  district  of  the 
Kr\cd'by^  court  Irom  which  the  same  shall  have  issned  may  be  served  by  the 
bailiff  of  any  bailiff  of  any  court  holden  under  this  act  in  any  part  of  England,  and 
otiieroouit.  ^^^^  service  shall  be  as  vatid  as  if  the  same  had  been  made  by  the 
19 fr soviet  bailiff  of  the  court  out  of  which  such  summons  or  other  proces 
€.!(«,•.  17.  ^1^^  ^^^  issued  within  the  jurisdiction  of  the  court  for  wbidi  he 
acts. 


Pffjf^of  ,er.  LX1I.  And  be  it  enacted,  Tliat  service  of  any  sommons  or  other 
^ice  of  pro-  process  of  the  court  which  shall  require  to  be  served  out  of  the  district 
ce-soutofthe  of  the  court  may  be  proved  by  affidavit,  purporting  to  be  sworn  before 
thcMOMnMe  of  ""T  jt^ls^  <>'  *  countf  court,  or  before  a  master  extraordinaiy  in  chan- 
thc  baUiiE  eery,  or  any  person  now  authorised  by  law  to  take  affidavita  ;  and  the 
Rwk$  U  mad  ^  ^^^  taking  such  affidavit  shall  not  be  more  than  one  shilling,  and 
IX     '  shall  be  costa  in  the  cause :    and  in  every  case  of  the  unavoidable 

j,^^^  ^  ^  absence  of  the  bsiliff  by  whom  any  summons  or  other  process  of  die 
See  u  *  so  ^'^'^^  "'^  ^^^^  ^^^^'^  served,  the  service  of  sndi  sammoos  or  other 
Vkt.  c  108,  procem  may  be  proved,  if  the  judge  shall  think  fit,  in  the  same  manner 
>>  ^  as  a  summons  served  out  ot  the  district  of  the  court,  but  without  addi- 

tional charge  to  either  of  the  parties  to  the  suit. 

Demai^  not  LXIII.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  plain- 
forUie'mu^  tiff  to  divide  any  cause  of  action  for  the  purpose  of  bringing  two  or 
pmeof  bnng-  more  soits  in  any  of  the  said  courts ;  but  any  pbintiff  having  canse 
iDf  two  or  of  action  for  more  than  twenty  pounds,  for  which  a  plaint  might  be 
more  sails,  entered  under  thia  act  if  not  for  more  than  twenty  pouoda,  may  aban- 
(•)  Rmk, »,   don  the  excess  (e),  and  thereupon  the  plaintiff  shall,  on  proving  hie 
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cue,  recoTer  to  an  amoaot  not  exceeding  twenty  pounds ;  and  the  See  19  fr  2r> 
jadgment  of  the  coort  upon  anch  plaint  shall  be  in  fidl  discharge  of  all  ^^^  °*  '^* 
demands  in  respect  of  snch  cause  of  action,  and  entry  of  the  judgment  l^t^^  '^ 
shall  be  made  accordingly. 

LXIY.  And  be  it  enacted.  That  it  shall  be  lawfol  for  any  person  Minora  may 
under  the  age  of  twenty-one  years  to  prosecote  any  suit  in  any  court  tuc  for  wages, 
holden  under  this  act  for  any  sum  of  money  not  greater  than  twenty 
pounds  which  may  be  due  to  him  for  wages  or  piecework,  or  for  work 
as  a  servant,  in  the  same  manner  as  if  he  were  of  full  age. 

LXV.  And  be  it  enacted,  That  the  jurisdiction  of  the  county  court  Cateior|Mirt> 
under  this  act  shall  extend  to  the  recovery  of  any  demand,  not  exceed-  r^/[!!l![15"^ 
ing  the  sum  of  twenty  pounds,  which  is  the  whole  or  part  of  the  unli-        ^^' 
quidated  balance  of  a  partnership  account,  or  the  amount  or  part  of 
the  amount  of  a  distributiTe  share  under  an  intestacy,  or  of  any  legacy 
under  a  will. 

LXVI.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  executor  Ezecuton 
or  administrator  to  sue  and  be  sued  in  any  court  holden  under  this  act  P'^  ^  "^^ 
in  like  manner  as  if  he  were  a  party  in  his  own  right,  and  judgment  JJ^JI^  157  ^ 
and  execution  shall  be  such  as  in  the  like  case  would  be  giyen  or  issued  im.  ' 
in  any  superior  court.  Famut  3  to  5» 

and  79  to  8a 

LXVII.  And  be  it  enacted.  That  no  priTilege,  except  as  hereinafter  No  privilege 
excepted,  shall  be  allowed  to  any  person  to  exempt  him  firom  the  ■i>o*«i* 
jurisdiction  of  any  court  holden  under  this  act.  Vtet  c^io? 

1. 18.  * 

LXVI II.  .^nd  be  it  enacted.  That  where  any  plaintiff  shall  have  any  Oneof  leveral 
demand  recoverable  under  this  act  against  two  or  more  persons  jointly  KJkJ'*^!* 
answerable,  it  shall  be  sufficient  if  any  of  snch  persons  oe  served  with 
process,  and  judgment  may  be  obtained  and  execution  issued  against  Rh'«i  90i 
the  person  or  persons  so  served,  notwithstanding  that  others  jointly 
liable  may  not  have  been  served  or  sued,  or  may  not  be  within  the 
jurisdiction  of  the  court ;  and  every  such  person  against  whom  judg- 
ment  shall  have  been  obtained  under  this  act,  and  who  shall  have 
satisfied  such  judgment,  shall  be  entitled  to  demand  and  recover  in  the 
county  coort  under  this  act,  contribution  from  any  other  person  jointly 
liable  with  him. 

LXIX.  And  be  it  enacted.  That  the  judge  of  the  county  court  shall  Judge  alone 
be  the  sole  judge  in  all  actions  brought  in  the  said  court,  and  shall  to  (determine 
determine  all  questions  as  well  of  fact  as  of  law,  unless  a  jury  shall  be  unieuajui^' 
summoned  as  hereinafter  mentioned  ;  and  no  suitors  shall  in  any  case  be  summoned 
be  summoned  to  hold  or  have  any  jurisdiction  in  any  court  holden  under 
tills  act. 

LXX.  And  be  it  enacted,  That  in  all   actions  where  the  amount  Actions  may 
claimed  shall  exceed  five  pounds,  it  shall  be  lawfiil  for  the  plaintiff  or  {Jf^^^^  ^^  ■ 
defendant  to  require  a  jury  to  be  summoned  to  try  the  said  action ;  and  pj^rti^  ^ 
in  all  actions  where  the  amount  claimed  shall  not  exceed  five  pounds,  it  quire  it. 
shall  be  lawful  for  the  judge  in  his  discretion,  on  the  application  of  Rtdmt  77  to 
either  of  the  parties,  to  order  that  snch  action  be  tried  by  a  jury ;  and  ^^ 
in  every  case  snch  jury  shall  be  summoned  according  to  the  provisions  F«rm»,  31  to 
hereinafter  contained :  Provided  always,  that  the  party  requiring  a  ^' 
jury  to  be  summoned  shall  give  to  the  clerk  of  the  court,  or  leave  at  his 
office,  such  notice  thereof  as  shall  be  directed  by  the  rules  made  for 
regulating  the  practice  of  the  court  as  hereinafter  provided  ;  and  the 
said  clerk  shall  cause  notice  of  such  demand  of  a  jury,  made  either  by 
the  plaintiff  or  defendant,  to  be  eommonicated  to  the  other  party  to  the 
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Pirty  Tfquir- 
ing  jury  to 
niMteade- 
posiL 


WhofthaUbe 
jurors. 

36,37. 


See  19  &  90 
Viet.  c.  108, 
S.8& 


Number  of 
the  jury. 

AtOf,  80. 


Proeeedlngi 
onhevtag 
the  plaint. 

Form  q^ 
judgmuU,  48. 


■rid  adioD,  mther  by  post,  or  by  caniiiig  the  lame  to  be  deliTered  at 
hia  usual  place  of  abode  or  business ;  bat  it  shall  not  be  necessary  for 
either  party  to  prove  on  the  trial  that  sooh  notice  was  oomaaonicated 
to  the  other  party  by  the  derk. 

LXXI.  And  be  it  enacted,  That  every  party  reqnirfai|^  any  jary  to 
be  sammoned  shall,  at  the  time  of  giving  the  said  notice,  and  beftire 
he  shall  be  entitled  to  have  such  jury  summoned,  pay  to  the  derk  of 
the  court  the  sum  of  five  shillings  for  payment  of  the  jary,  and  sadi 
sum  shall  be  eoosidered  as  costs  in  the  cause,  unless  otherwise  ordend 
by  the  judge. 

LXXII.  And  be  it  enacted,  That  the  sheriff  of  every  county,  and 
the  high  bailiffs  of  Westminster  and  Southwark,  shall  cause  to  be 
delivered  to  the  clerk  of  the  court  a  list  of  persons  qualified  and  liable 
to  serve  as  jurors  in  the  courts  of  assize  and  nisi  prius  for  their  county, 
dty,  and  borough  respectiTdy,  within  fourteen  davs  from  the  recdpt 
of  the  jury  book  from  the  clerk  of  the  peace  of  the  county  or  other 
officer,  each  list  containing  only  the  namea  of  persons  residing  within 
the  jurisdiction  of  the  ooiurt,  for  which  list  the  said  aheriffs  and  high 
bailiffii  shall  be  entitled  to  reed?  e  Umt  qf  th§  general  fund  t/  ike  eauri] 
a  fee  after  the  rate  of  two-pence  for  every  folio  of  seventy.two  words ; 
and  whenever  a  jury  shall  be  required,  the  clerk  of  the  court  ahdl  cause 
so  many  of  the  persons  named  in  the  list  as  shall  be  needed  in  the 
opinion  of  the  judge  to  be  summoned  to  attend  the  court  at  a  time  and 
plaoe  to  be  mentioned  in  the  summons,  and  shall  administer  or  cause  to 
be  administered  to  sudi  of  them  as  shall  be  impannelled  to  try  any 
cause  or  causes  an  oath  to  give  true  verdicts  according  to  the  evidence ; 
and  the  persons  so  summoned  shall  attend  at  the  court  at  the  time 
mention^  in  the  summons,  and  in  default  of  attendance  shall  forfeit 
such  sum  of  money  as  the  judge  shall  direct,  not  being  more  than  five 
pounds  for  each  defoult ;  and  the  delivery  of  such  summons  to  the 
person  whose  attendance  is  required  on  such  jury,  or  delivery  thereof 
to  his  wife  or  servsnt,  or  any  inmate  at  his  usual  place  of  abode, 
trading,  or  dealing,  shall  be  deemed  good  service :  Provided  always, 
that  no  person  shdl  be  summoned  or  compdled  to  serve  on  such  jury 
more  than  twice  within  one  year,  or  who  shall  hare  been  summoned 
and  shall  have  attended  upon  any  iury  at  the  assises,  or  any  court  of 
nisi  prius,  or  at  die  central  criminal  court  for  the  same  county,  within 
six  calendar  months  next  before  the  delivery  of  such  summons. 

LXXIII.  And  be  it  enacted.  That  whenever  there  are  any  jury  trials 
five  jurymen  shall  be  impannelled  and  sworn,  as  occasion  shall  require, 
to  gif  e  their  verdicts  in  the  causes  which  shall  be  brought  before  them 
in  the  said  court,  and  bdng  once  sworn  shall  not  need  to  be  re-sworn 
in  each  trial ;  and  dther  of  the  parties  to  any  such  cause  shall  be 
entitled  to  his  lawful  challenge  against  all  or  any  of  the  said  jurors  in 
like  manner  as  he  would  be  entitled  in  any  superior  court ;  and  the 
|Urymen  so  sworn  shall  be  required  to  give  an  unanimous  verdict. 

LXXIV.  And  be  it  enacted,  That  on  the  dav  in  that  behalf  named 
in  the  summons  the  pUintiff  shall  appear,  and  thereupon  the  delbndant 
shall  be  required  to  appear  to  answer  such  pldnt;  and  on  answer 
being  made  in  court  the  judge  shall  proceed  in  a  summary  way  to  try 
the  cause,  and  give  judgment,  without  further  pleading  or  formal 
joinder  of  issne. 


idcBtt  LXXV.  And  be  It  enacted.  That  no  evidence  shall  be  glren  by  the 
to  te  ^m  plaintiff  on  the  trial  of  any  such  cause  as  aforesaid  of  any  demand  or 
that  b  not  In  caose  of  action,  except  such  as  shall  be  stated  in  the  summons  herd»y 
•ummoiia.       directed  to  be  issued. 
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LXXVI.  And  be  it  enacteil,  That  no  defendant  in  any  oonrt  holden  Notioei  to  ^ 
nnder  thia  act  aball  be  allowed  to  aet  off  any  debt  or  demand  Gkimed  ^^  ^  ^^ 
or  reooverable  hj  him  from  the  plaintiff^  or  to  aet  np  by  way  of  defence  dal  d^en£. 
and  to  claim  and  hare  the  benefit  of  in&ney,  covertore,  or  any  aCatutc  «ho  shall    ' . 
of  limitations,  or  of  hia  diacharge  under  any  atatate  relating  to  bank.  a!eSmi^ 
mpts,  or  any  act  for  relief  of  inaoWent  debtors,  without  the  conaent  of  the  plaintiff, 
the  plaintiff,  unless  such  notice  thereof  as  shall  be  direct^  by  the  rules  awm,  (B  to 
n»de  for  regulating  the  practice  of  the  oonrt  shall  have  been  glren  to  73^ 
the  derk  of  the  court ;  and  in  every  case  in  which  the  practice  of  the  Fbrmt,  ao, 
court  shall  require  sudi  notice  to  be  given,  the  clerk  of  Uie  court  shallt  *'* 
aa  Boon  as  conveniently  may  be,  after  receiving  such  notice,  communi- 
cate the  same  to  the  plaintiff  by  the  post,  or  by  causing  the  same  to  be 
delivered  at  hia  usual  place  of  abode  Or  business ;  but  it  shall  not  be 
necessary  for  the  defendant  to  prove  on  the  trial  that  such  notice  was 
communicated  to  the  plaintiff  by  the  clerk. 

LXXTII.  And  be  it  enacted.  That  the  judge  may  in  any  ease,  with  suits  may 
the  consent  of  both  partiea   to  the  suit,  order  the  same,  with  or  settled  by  ar- 
without  other  matters  within  the  jurisdiction  of  the  court  in  dispute  *>'^^^^°' 
between  such  parties,  to  be  referred  to  arbitration,  to  such  person  or  ^^^*  '7^ 
persons,  and  m  such  manner,  and  on  such  terms  as  he  shall  think  f^o*^i  oo. 
reasonable  and  just';  and  such  reference  shall  not  be  revocable  by  B^  u  Sj  ia 
either  party,  except  by  conaent  of  the  judge;  and  the  award  of  the  ^^*  J^* 
arbitrator  or  arbitrators  or  umpire  shall  be  entered  as  the  judgment  in  tntar  m^ 
the  cause,  and  shall  be  as  binding  and  effectual  to  all  intents  aa  if  given  adminUUr  m 
by  the  judge ;  provided  that  the  judge  may,  if  he  think  fit,  on  applica-  '^^ 
tion  to  him  at  the  first  court  held  after  the  expiration  of  one  week  after 
the  entry  of  such  award,  set  aside  any  such  award  so  given  as  aforesaid, 
or  may,  with  the  consent  of  both  partiea  aforesaid,  revoke  the  reference, 
or  order  another  reference  to  be  made  in  the  manner  aforesaid. 

LXXVIII.  And  be  it  enacted,  That  five  of  the  judges  of  the  superior  Fonnsorpro* 
courts  of  common  law  at  Westminster,  including  the  lord  chief  justice  oeducein 
of  the  Court  of  Queen's  Bench,  the  lord  chief  justice  of  the  Court  of  frl^dSyUie 
Common  Pleas,  and  the  lord  chief  baron  of  the  Court  of  Exchequer,  judges. 
or  one  of  the  said  chiefs  at  the  least,  shall  have  power  to  make  and  See  19  &  3) 
issue  all  the  general  rulea  for  regulating  the  practice  and  proceedings  ^^*  ®*  '^ 
of  the  county  courts  holden  under  this  act,  and  also  to  frame  forms  for 
every  proceeding  in  the  said  courts  for  which  thev  shall  think  it  neces- 
sary that  a  form  be  provided,  and  also  for  keepmg  all  books,  entries, 
and  accounts  to  be  kept  by  the  clerks  of  the  said  courts,  and  from  time 
to  time  to  alter  any  such  rule  or  form ;  and  the  rules  so  made  and  the 
forms  so  framed,  shall  be  observed  and  used  in  all  the  courts  holden 
under  this  act ;  and  in  any  case  not  expressly  provided  for  herein  or  by 
the  said  rules,  the  general  principles  of  practice  ii^  the  superior  courts 
of  common  law  may  be  aoopted  and  applied,  at  the  discretion  of  the 
judges,  to  actiona  and  procc»^ngs  in  their  several  courts. 

L^XIX.  And  be  it  enacted,  That  if  upon  the  day  of  the  return  of  Prooeedinm 
any  summons,  or  at  any  continuation  or  adjournment  of  the  said  court,  tf  piaintiif 
or  of  the  cause  for  which  the  said  summons  shall  have  been  issued,  the  p^  l^pf^e 
plaintiff  shall  not  appear,  the  cause  shall  be  struck  out ;  and  if  he  shall  nis  esse. 
appear,  but  shall  not  make  proof  of  his  demand  to  the  satisfaction  of  See  13  &  14 
the  court,  it  shall  be  lawful  for  the  jud^  to  nonsuit  the  plaintiff,  or  to  ^1^  c.  ^» 
give  judgment  for  the  defendant,  and  in  either  case,  where  the  defendant  AMte,%7 
shall  appear  and  shall  not  admit  the  demand,  to  award  to  the  defendant,  jr^   '   4]  ^a 
by  way  of  costs  and  satisfection  for  his  trouble  and  attendance,  such  '    * 

sum  aa  the  judge  in  hia  discretion  shall  think  fit,  and  such  sum  shall 
be  reooverable  from  the  plaintiff  by  such  ways  and  means  as  any  debt 
or  damage  ordered  to  be  paid  by  the  same  court  can  be  recovered : 
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may  pay 
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such  payment 
to  he  given 
to  plaint! (T. 

Rttlest  61  and 
62. 

FormSf  18» 
19,43. 


Parties  and 
others  may 
be  examined. 


Proyided  always,  that  if  the  plaintiff  shall  not  appear  when  called  opon, 
and  the  defendant,  or  some  one  dalj  authorized  on  his  behalf,  shall 
appear,  and  admit  the  caose  of  action  to  the  full  amount  claimed,  and 
pay  the  fees  payable  in  the  first  instance  by  the  plaintiff,  the  conrt,  if 
it  shall  think  fit,  may  proceed  to  give  judgment  as  if  the  plaintiff  had 
appeared. 

LXXX.  And  be  it  enacted.  That  if  on  the  day  so  named  in  the 
summons,  or  at  any  continuation  or  adjournment  of  the  court  or  cause 
in  which  the  summons  was  issued,  the  defendant  shall  not  appear,  or 
sufficiently  excuse  his  absence,  or  shall  neglect  to  answer  when  called  in 
court,  the  judge,  upon  due  proof  of  service  of  the  summons,  may  pro- 
ceed to  the  hearing  or  trial  of  the  cause  on  the  part  of  the  plaintiff  only, 
and  the  judgment  thereupon  shall  be  as  valid  as  if  both  parties  had 
attended :  Provided  always,  that  the  judge  in  any  such  case,  at  the 
same  or  any  subsequent  court,  may  set  aside  an^  judgment  so  giren  in 
the  absence  of  the  defendant,  and  the  execution  thereupon,  and  may 
grant  a  new  trial  of  the  cause,  upon  such  terms,  if  any,  as  to  payment 
of  costs,  giving  security  for  debt  or  costs,  or  such  other  terms  as  be 
may  think  fit,  on  sufficient  cause  shown  to  him  for  that  purpose. 

LXXXI.  And  be  it  enacted.  That  the  judge  may  in  any  case  make 
orders  for  granting  time  to  the  plaintiff  or  defendant  to  proceed  in  the 
prosecution  or  defence  of  the  suit,  and  also  may  from  time  to  time 
adjourn  any  court,  or  the  hearing  or  further  bearing  of  any  caoae,  in 
such  manner  as  to  the  judge  may  seem  fit. 

LXXXII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  defen- 
dant,  in  any  action  brought  under  this  act,  within  such  time  as  shall  be 
directed  by  the  rules  made  for  regulating  the  practice  of  the  court,  to 
pay  into  court  such  sum  of  money  as  he  shall  think  a  full  satis- 
faction for  the  demand  of  the  plaintiff,  together  with  the  costs  incurred 
by  the  plaintiff  up  to  the  time  of  such  payment ;  and  notice  of  such 

Eayment  shall  be  communicated  by  the  clerk  of  the  court  to  the  plaintiff 
y  post,  or  by  causing  the  same  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  and  the  said  sum  of  money  shall  be  paid  to  the 
plaintiff;  but  if  he  shall  elect  to  proceed,  and  if  the  plaintiff  shall 
recover  no  further  sum  in  the  action  than  shall  have  been  so  paid  into 
court,  the  plaintiff  shall  pay  to  the  defendant  the  costs  incurred  by  him 
in  the  said  action  after  such  payment ;  and  audi  costs  shall  be  settled 
by  the  court,  and  an  order  shall  thereupon  be  made  by  the  court  for 
the  payment  of  such  costs  by  the  plaintiff. 

LXXXIII.  And  be  it  enacted,  That  on  the  hearing  or  trial  of  any 
action,  or  on  any  other  proceeding  under  this  act,  the  parties  thereto, 
their  wives  and  all  other  persons,  may  be  examined,  either  on  behalf 
of  the  plaintiff  or  defendant,  upon  oath,  or  solemn  affirmation  in  those 
cases  in  which  persons  are  by  law  allowed  to  make  affirmation  instead 
of  taking  an  oath,  to  be  adminbtered  by  the  proper  officer  of  the 
court. 


Persons  giv. 
ing  false  evi* 
denoe  guilty 
of  perfury. 
See  14  &  IS 
Vict.  G.  lOU, 
s.lft 

Summonses 
to  witnesses. 
AttMf,  74  and 


LXXXIV.  And  be  it  enacted,  that  every  person  who  in  any  exami- 
nation upon  oath  or  solemn  affirmation  before  any  judge  of  the  county 
court  shall  wilfully  and  corruptly  give  I'alse  evidence  shall  be  deemea 
guilty  of  perjury. 

LXXKV.  And  be  it  enacted,  That  either  of  the  parties  to  the  suit 
or  any  other  proceedini;  under  this  act  may  obtain,  at  the  office  of  the 
clerk  of  the  court  summonses  to  witnesses,  to  be  served  by  one  of  the 
bailiffs  of  the  court,  with  or  without  a  clause  requiring  the  production 
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of  books,  deeds,  papers,  and  writings  in  their  possession  or  oontrolt  and  Form,  S2. 
in  any  such  summons  any  number  of  names  may  be  inserted.  l/wUneu  h9 

a  primmer  (a). 

LXXXVI.  And  be  it  enacted,  Tliat  every  person  on  whom  any  Penalty  on 
such  summons  shall  hare  been  served,  either  personally  or  in  such  ^^°^*f* 
other  manner  as  shall  be  directed  by  the  general  rules  or  practice  of  fi^imoof 
the  courts,  and  to  whom  at  the  same  time  payment  or  a  tender  of  pay- 
ment of  his  expenses  shall  have  been  made  on  such  scale  of  allowance 
as  sball  be  from  time  to  time  settled  by  the  general  rules  of  practice  of 
the  court,  and  who  shall  refuse  or  neglect,  without  sufficient  cause, 'to 
appear,  or  to  produce  any  books,  papers,  or  writings  required  by  such 
summons  to  be  produced,  and  also  every  person  present  in  court  who 
shall  be  required  to  give  evidence,  and  who  shall  refuse  to  be  sworn 
and  give  evidence,  shall  forfeit  and  pay  such  fine,  not  exceeding  ten 
pounds,  as  the  judge  sball  set  on  him  ;  and  the  whole  or  any  part  of 
such  fine,  in  the  discretion  of  the  judge,  after  deducting  the  costs,  shall 
be  appli:»ble  towards  indemnifying  the  party  injured  by  such  refusal 
or  neglect,  and  the  remainder  thereof  shall  form  part  of  the  general 
fund  of  the  court  in  which  the  fine  was  imposed. 

LXXXVI  I.  And  be  it  enacted,  That  payment  of  any  fine  imposed  Finei  how  to 
by  any  court  under  the  authority  of  this  act  may  be  enforced  upon  the  **J"'°"**L| 
order  of  the  judge  in  like  manner  as  payment  of  any  debt  adjudged  in  ^  *^^^"° 
the  said  court,  and  shall  be  accounted  for  as  herein  provided. 

LXXXVIII.  And  be  it  enacted.  That  all  the  costs  of  any  action  or  cotta  toabide 
proceeding  in  the  court,  not  herein  otherwise  provided  for,  shall  be  paid  'Ij^*^^  ^ 
by  or  apportioned  between  the  parties  in  such  manner  as  the  judge  Auto^OL* 
shall  think  fit,  and  in  defliult  of  any  special  direction  shall  abide  the 
event  of  the  action,  and  execution  may  issue  for  the  recovery  of  any 
such  costs  in  like  manner  as  for  any  debt  adjudged  in  the  said  court. 

LXXXIX.  And  be  it  enacted,  That  every  order  and  judgment  of  Judgements 
any  court  holden  under  this  act,  except  as  herein  provided,  shall  be  ^^^  ^  ^'"^ 
final  and  conclusive  between  the  parties;  but  the  judge  shall  have 
power  to  nonsuit  the  plaintiff  in  every  case  in  which  satisfactory  proof 
shall  not  be  given  to  him  entitling  either  the  plaintiff  or  defendant  to 
the  judgment  of  the  court,  and  shall  also  in  every  case  whatever  have 
the  power,  if  he  shall  think  fit,  to  order  a  new  trial  to  be  had  upon  such  Auto,  188. 
terms  as  he  shall  think  reasonable,  and  in  the  meantime  to  stay  the  ^^' 
proceedings.  Form^  w. 

XC.  And  be  it  enacted,  That  no  plaint  entered  m  any  court  holden  No  actioiu  to 
under  this  act  shall  be  removed  or  removable  from  the  said  court  into  |» jcnsoved 
any  of  her  Majesty's  superior  courts  of  record  by  any  writ  or  process,  couruEut' on 
unless  the  debt  or  damage  claimed  shall  exceed  five  pounds,  and  then  certain  ooo- 
only  by  leave  of  a  judge  of  one  of  the  said  superior  courts,  in  cases  ^^^^'^^  t^)* 
which  shall  appear  to  the  judge  fit  to  be  tried  in  one  of  the  superior 
courts,  and  upon  such  terms  as  to  payment  of  costs,  giving  security  for 
debt  or  costs,  or  such  other  terms  as  he  shall  think  fit. 

XCI.  And  be  it  enacted.  That  [no  person  ihall  be  eniitled  to  appear  who  may  ap. 
for  any  other  party  to  any  proceeding  in  any  of  the  eaid  courte  unleee  P^v  for  any 
he  be  an  attorney  of  one  of  her  Majeety'a  superior  courts  qf  record t  EJjSto'*** 
or  a  barrister-at-law  instructed  by  such  attorney  on  beha\f  of  the  courts. 
party,  or^  by  leave  of  the  Judy  e,  any  other  person  allowed  by  the  Judge  WenUwUh- 
to  appear  instead  of  suck  party  i  but  no  barrister,  attorney,  or  other  *"  **««*«• 

(a)  See  19  &  80  Vfct  c.  106.  s.  31 . 

(fr)  For  remomt  </  oaiMV«  whert  tto  amount  eUAmed  dost  not  uvesrf  5/.,  tee  19  dc  SO 
VicLe.lU6,s.38. 


22 


Appendix  to  Part  I,         [9  ^'  10  Vict' 


See  19  &  20 
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trp.hv  15  8r  pttrtoHt  ercept  by  leave  qf  the  judge ^  ehali  be  entitled  to  be  heard  to 
16  VicL  c.  bi,  argue  any  queetion  ae  eonneel  for  any  other  perton  m  any  proceeding 
in  any  court  holden  under  thie  act] ;  and  no  person,  not  being  an 
attorney  admitted  to  one  of  her  Majesty's  superior  courts  of  record, 
shall  be  entitled  to  have  or  recover  any  sum  of  money  for  appearing  or 
acting  on  behalf  of  any  other  person  in  the  said  coart ;  and  no  attorney 
shall  be  entitled  to  have  or  recover,  therefore,  any  sum  of  money, 
unless  the  debt  or  damage  claimed  shall  be  more  than  forty  shillings, 
or  to  have  or  recover  more  than  ten  shillings  for  his  fees  and  costs, 
unless  the  debt  or  damage  claimed  shall  be  more  than  five  pounds, 
or  more  than  fifteen  shillings  in  any  case  within  the  summary  jurisdic- 
tion given  by  this  act ;  and  in  no  case  shall  any  fee  exceeding  one 
pound  three  shillings  and  sixpenqe  be  allowed  for  employing  a  barrister 
as  counsel  in  the  cause ;  and  the  expense  of  employing  a  barrister  or 
an  attorney,  either  by  plaintiff  or  defendant,  shall  not  be  allowed  on 
taxation  of  costs  in  the  case  of  a  plaintiff  where  less  than  five  pounds  is 
recovered,  or  in  the  case  of  a  defendant  where  less  thap  five  pounds 
is  claimed,  or  in  any  case,  unless  by  order  of  the  judge. 

XCII.  Court  may  make  orders  for  payment  by  inetalmente.    Rep, 
Meet,  ^  of  19  Sf  20  Vict.  c.  108,  Schedule  (A.) ;  and  tee  eect.  4b 
of  that  act, 

XCIII.  And  be  it  enacted,  That  if  there  shall  be  cross  judgments 
between  the  parties,  execution  shall  be  taken  out  by  that  party  only 
who  shall  have  obtained  judgment  for  the  larger  sum,  and  for  so  much 
only  as  shall  remain  after  deducting  the  smaller  sum,  and  satisfisetion 
for  the  remainder  shall  be  entered,  as  well  as  satisfaction  on  the  judg- 
ment for  the  smaller  sum ;  and  if  both  sums  shall  be  equal,  satisfaction 
shall  be  entered  upon  both  judgments. 

XCIV.  And  be  it  enacted,  That  whenever  the  judge  shall  have  made 
an  order  for  the  payment  of  money,  the  amount  shall  be  recoverable, 
in  case  of  defai:dt  or  failure  of  payment  thereof  forthwith,  or  at  the 
time  or  times  and  in  the  manner  thereby  directed,  by  eiecution  against 
the  goods  and  chattels  of  the  party  against  whom  such  order  shall  be 
made ;  and  the  clerk  of  the  said  court,  at  the  request  of  the  party 
prosecuting  such  order,  shall  issue  under  the  seal  of  the  court  a  writ 
of  fieri  facias  as  a  warrant  of  execution  to  the  high  bailiff  of  the  court, 
who,  by  such  warrant,  shall  be  empowered  to  levy,  or  cause  to  be 
levied,  by  distress  and  sale  of  the  goods  and  chattels  of  such  party, 
such  sum  of  money  as  shall  be  so  ordered,  wheresoever  they  may  be 
found  within  the  district  of  the  court,  whether  within  liberties  or  with- 
out, and  also  the  costs  of  the  execution ;  and  all  constables  and  other 
peace  officers  within  their  several  jurisdictions  shall  aid  in  the  execution 
of  every  such  warrant 

XCV.  And  be  it  enacted.  That  if  the  judge  shall  have  made  any 
order  for  payment  of  any  sum  of  money  by  instalments,  execution 
upon  such  order  shall  not  issue  against  the  party  until  after  default  in 
payment  of  some  instalment  according  to  such  order,  and  execution, 
or  successive  executions,  msy  then  issue  for  the  whole  of  the  said  sum 
of  money  and  costs  then  remaining  unpaid,  or  for  sudi  portion  thereof 
as  the  judge  shall  order,  either  at  the  time  of  making  the  original  order, 
or  at  any  subsequent  time,  under  the  seal  of  the  court. 

XCVI.  And  be  it  enacted.  That  every  bailiff  or  officer  executing 
any  process  of  execution  issuing  out  of  the  said  county  court,  against 
the  goods  and  chattels  of  any  person,  may  by  virtue  thereof  seixe  and 
take  any  of  the  goods  and  cnattels  of  such  person  (excepting  the 
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waarixig  tpparel  and  beddiag  of  meb  penoa  or  his  fimtly,  tnd  the  Whtn  no 
tools  and  implements  of  his  trade,  to  the  Tslne  of  five  poonds,  which  J^'vi^t^^ 
shall  to  that  extent  be  protected  from  such  seizure),  and  may  also  seise  c  108,  t.  49. 
and  take  any  money  or  bank  notss  (whether  of  the  Bank  of  England 
or  of  any  other  bank"),  and  any  eheqnes,  bills  of  ezdiange,  promissory 
notes,  bonds,  specialties,  or  secarities  for  money,  belonging  to  any 
■och  person  against  whom  any  soeh  exeoatioB  shall  have  issued  as 
aforesaid. 

XCVII.  And  be  it  enaeted,  That  the  high  baihir  shall  hold  any  Seeuritlei 
oheqnes,  bills  of  eichange,  promissory  notes,  bonds,  specialties,  or  ^l^dby'tUgh 
other  secarities  for  money  which  shall  have  been  so  seiaed  or  taken  as  baiufi; 
aforesaid,  as  a  security  or  securities  for  the  amount  directed  to  be 
levied  by  each  ezeeotion,  or  so  maeh  thereof  as  shall  not  have  been 
otherwise  levied  or  raised  for  the  benefit  of  the  plaintiff;  and  the 
plaintiff  may  sue  in  the  name  of  the  defendant,  or  in  the  name  of  any 
person  in  whose  name  the  defendant  might  have  sued,  for  the  recovery 
of  the  sum  or  sums  secured  or  made  payable  thereby,  when  the  time 
of  payment  thereof  shall  have  arrived. 

XCVIII.  And  be  it  enacted,  That  it  shall  be  lawfbl  for  any  party  Partia  hav. 
who  has  obtained  any  unsatisfied  judgment  or  order  in  any  court  held  ^,2^,||Jy^gl| 
by  virtue  of  this  act,  or  under  any  act  repealed  by  this  act,  for  the  judfnnent, 
payment  of  any  debt  or  damages  or  costs,  to  obtain  a  summons  from  may  obtain  a 
any  county  court  within  the  limits  of  which  any  other  party  shaU  then  'hlS^^Sf  ^" 
dwell  or  carry  on  his  business  (a),  such  summons  to  be  in  such  form  fhuadT 
as  shall  be  directed  by  the  rules  made  for  regulating  the  practice  of  the  (a)  See  19  dc 
county  courts  as  herein  provided,  and  to  be  served  personally  upon  £^|Jfgi^^^^^ 
the  person  to  whom  it  is  directed,  requiring  him  to  appear  at  such 
time  as  shall  be  directed  by  the  said  rules  to  answer  such  things  as  are 
named  in  such  summons ;  and  if  he  shall  appear  in  pursuance  of  such 
summons,  he  may  be  examined  upon  oath  touching  his  estate  and 
effects,  and  the  manner  and  circumstances  under  which  he  contracted 
the  debt  or  incurred  the  damages  or  liability  which  is  the  subject  of 
the  sction  in  which  judgment  has  been  obtained  against  him ;  and  as 
to  the  means  and  expectation  he  then  had,  and  as  to  the  property  and 
means  he  still  hath,  of  discharging  the  said  debt  or  damages  or  liability, 
and  as  to  the  disposal  he  may  have  made  of  any  property ;  and  the 
person  obtaining  such  summons  as  aforesaid,  and  all  other  witnesses 
whom  the  judge  shall  think  requisite,  may  be  examined  upon  oath 
touching  the  inquiries  authorized  to  be  made  as  aforesaid;  and  the 
eosta  of  such  summons,  and  of  aU  proceedings  thereon,  shall  be  deemed 
costs  in  the  cause. 

XCIX.  And  be  it  enaeted.  That  if  the  party  so  summoned  shall  commitment 
not  attend  as  required  by  such  summons,  and  shall  not  allege  a  suffi-  forf^uds.&c 
oient  exeuse  for  not  attending,  or  shall,  if  attending,  refuse  to  be 
swonl,  or  to  disclose  any  of  the  things  aforesaid,  or  if  he  shall  not  see  19  81  si> 
make  answer  touching  the  same  to  the  satisfaction  of  such  judge,  or  ^^^^g.^^'^' 
if  it  shall  appear  to  such  judge,  either  by  the  examination  of  the  "' 
party  or  by  any  other  evidence,  that  such  party,  if  a  defendant,  in 
incurring  the  debt  or  liability  which  is  the  subject  of  the  action  in 
which  judgment  has   been  obtained,  has  obtained  credit  from  the 
plaintiff  under  false  pretences,  or  by  means  of  fraud  or  breach  of  trust, 
or  has  wilfully  contracted  such  debt  or  liability  without  having  had  at 
the  same  time  a  reasonable  expectation  of  being  able  to  pay  or  ^s- 
ehaige  the  same,  or  shall  have  made,  or  caused  to  be  made,  any  gift, 
delivery,  or  transfer  of  any  property,  or  shall  have  charged,  removed, 
or  concealed  the  same,  with  intent  to  defraud  his  creditors  or  any  of 
them ;  or  if  it  shall  appear  to  the  satisfaction  of  the  judge  of  tha 
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ooart  that  the  party  so  summoned  has  then,  or  has  had  since  the 
judgment  obtained  against  him,  sufficient  means  and  ability  to  pay  the 
debt  or  damages  or  costs  so  recovered  against  him,  either  altogether 
or  by  any  instalment  or  instalments  which  the  court  in  which  the 
judgment  was  obtained  shall  have  ordered,  and  if  he  shall  refuse  or 
neglect  to  pay  the  same  as  shall  have  been  so  ordered,  or  as  shall  be 
ordered  pursuant  to  the  power  hereinafter  provided,  it  shall  be  lawful 
for  such  judge,  if  he  shall  think  fit,  to  order  that  any  such  party  may 
be  committed  to  the  common  gaol  or  house  of  correction  of  the 
county,  district,  or  place  in  which  the  party  summoned  is  resident,  or 

19  &'^" Vict,  to  any  prison  which  shall  be  provided  as  the  prison  of  the  court,  for 

c.  108,  a.  74.     any  period  not  exceeding  forty  days. 


Rule,  122, 
J  23. 

Form,  55. 
12  &  13  Vict 
c.  101,  s.  1. 


Power  of 
Judge  to  re> 
sciiul  oralier 
orders. 

Rvte,  ligi 

Forms,  56, 

6&. 


C.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  judge  of  any 
court  before  whom  such  summons  shall  be  heard,  if  he  ahali  think  fit, 
whether  or  not  he  shall  make  any  order  for  the  committal  of  the 
defendant,  to  rescind  or  alter  any  order  that  shall  have  been  previously 
made  against  any  defendant  so  summoned  before  him  for  the  payment, 
by  instalments  or  otherwise,  of  any  debt  or  damages  recovered,  and  to 
make  any  further  or  other  order,  either  for  the  payment  of  the  whole 
of  such  debt  or  damages  and  costs  forthwith,  or  by  any  instalments,  or 
in  any  other  manner  as  such  judge  may  think  reasonable  and  just. 

Power  to  ex-  CI.  And  be  it  enacted,  That  in  every  case  where  the  defendant  in 
amine  and  any  suit  brought  in  any  county  court,  shall  have  been  personally  served 
bewtag'orthe  ^^^^  ^^^  summons  to  appear  or  shall  personally  appear  at  the  trial  of 
cauie. 

Rulet,  181. 
122. 


Form,  46. 


Mode  of  istu< 
ing  and 
executing 
warrants  of 
comniltmeot. 
19  Jk  SU  Vict. 
Cl0e,s.59. 
Rule,  123, 
12S. 

Form,  55. 

For  coit9  qf 
unejtcuted 
warrante, 
Rule  no. 


Imprisoo* 
mcnt  not  to 
operate  as  a 
satisfaction 
for  the  debt, 
tte. 


the  same,  the  judge  at  the  hearing  of  the  cause,  or  at  any  adjourment 
thereof,  if  judlgment  shall  be  given  against  the  defendant,  shall  have 
the  same  power  and  authority  of  examining  the  defendant  and  the 
plaintiff  and  other  parties  touching  the  several  things  hereinbefore 
mentioned,  and  of  committing  the  defendant  to  prison,  and  of  making 
an  order,  as  he  might  have  and  exercise  under  the  provisions  herein- 
before contained  in  case  the  plaintiff  had  obtained  a  summons  for  that 
purpose  after  the  judgment  obtained  as  hereinbefore  mentioned. 

CII.  And  be  it  enacted.  That  whenever  any  order  of  commitment 
shall  have  been  made  as  aforesaid,  the  derk  of  the  said  court  shall 
issue  under  the  seal  of  the  court  a  warrant  of  commitment,  directed  to 
one  of  the  bailiffs  of  any  county  court,  who  by  such  warrant  shall  be 
empowered  to  take  the  body  of  the  person  against  whom  such  order 
shall  be  made ;  and  all  constables  and  other  peace  officers  within  their 
several  jurisdictions  shall  aid  in  the  execution  of  every  such  warrant ; 
and  the  gaoler  or  keeper  of  every  gaol,  house  of  correction,  and  prison 
mentioned  in  any  such  order  shall  be  bound  to  receive  and  keep  the 
defendant  therein  until  discharged  under  the  provisions  of  this  act,  or 
otherwise  by  due  course  of  law  ;  [and  no  protection,  order,  or  eertifi- 
caie  granted  bf/  any  court  of  bankruptcy,  or  for  the  relief  qf  uuoiveni 
debtors,  ihmll  be  available  to  diteharye  any  dtfendantfrom  any  •eom^ 
mitment  under  euch  latt-mentioned  order  {a)] 

cm.  And  be  it  enacted.  That  no  imprisonment  under  thia  act  shall 
in  anywise  operate  as  a  satisfaction  or  extinguishment  of  the  debt  or 
other  cause  of  action  on  which  a  judgment  has  been  obtained,  or  pro- 
tect the  defendant  from  being  anew  summoned  and  imprisoned  for  any 
new  fraud  or  other  default  rendering  him  liable  to  be  imprisoned  under 
this  aci,  or  deprive  the  plaintiff  of  any  right  to  take  out  execution 
against  (he  goods  and  chattels  of  the  defendant,  in  the  same  manner  as 
if  such  imprisonment  had  not  taken  place. 

dviSmlAA"^  «■'<*''»  bnekete  repealed  ly  sect.  3  of  19  &  80  Viot  fc  108,  Scha* 
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CIV.  And  be  it  enacted,  That  in  all  casea  where  a  warrant  of  execn-  How  cxccu- 
tian  dtall  haye  iaaaed  against  the  goods  and  chattels  of  anj  party,  or  an  ^JJJf^f^^ 
order  for  his  commitment  shall  hayebeen  made  under  this  act,  and  anch  jurisdiction  of 
party,  or  hia  goods  and  chattels,  shall  be  out  of  the  jurisdiction  of  the  the  court, 
ooart,  it  shall  be  lawful  for  the  high  bailiff  of  the  court  to  send  such  j^^  32. 
warrant  of  execution  or  of  commitment  to  the  derk  of  any  other  court 
oonstitoted  under  this  act,  within  the  jurisdiction  of  which  such  party 
or  his  goods  and  chattela,  shall  then  be  or  be  beliered  to  be,  with  a 
warrant  thereto  annexed,  under  the  hand  of  the  high  bailiff  and  seal  Form,  108. 
of  the   court   from   which    the  original  warrant  issued,   requiring 
execution  of  the  same,  and  the  clerk  of  the  court  to  which  the  same 
shall  be  sent  shall  seal  or  stamp  the  same  witb  the  seal  of  hia  court, 
and  issue  the  same  to  the  high  bailiff  of  his  court,  and  thereupon  such 
last-mentioned  high  bailiff  shall  be  authorised  and  required  to  act  in 
aU  respects  as  if  the  original  warrant  of  execution  or  commitment  had 
been  directed  to  bim  by  the  court  of  which  he  is  the  high  bailiff,  and 
shall,  within  such  time  aa  shall  be  spediied  in  the  rules  of  practice, 
return  to  the  high  bailiff  of  the  coart  from  which  the  same  originally 
issued  what  he  shall  have  done  in  the  execution  of  such  process,  and  in 
case  a  levy  shall  have  been  made  shall,  within  such  time  as  shall  be 
apeciSed  in  the  rules  of  practice,  pay  over  all  monies  received  in 
pursuance  of  the  warrant  to  the  high  bailiff  of  the  court  from  which  Ruiea,  126, 
the  same  shall  have  originaUy  issued,  retaining  the  fees  for  execution  ^^• 
of  the  process ;  and  where  any  order  of  commitment  shall  have  been 
made,  and  the  person  apprehended,  he  shall  be  forthwith  conveyed, 
in  custody  uf  the  bailiff  or  officer  apprehending  him,  to  the  gaol  or 
house  of  correction  or  other  prison  of  the  court  within  the  jurisdiction 
of  which  he  shall  have  been  apprehended,  and  kept  therein  for  the 
time  mentioned  in  the  warrant  of  commitment,  unless  sooner  discharged 
under  the  provisions  of  this  act ;  and  all  constables  and  other  peace 
officers  shall  be  aiding  and  assisting  within  their  respective  districts  in 
the  execution  of  such  warranL 

CV.  And  be  it  enacted,  That  if  it  shall  at  any  time  appear  to  the  Power  'o 
satiafaction  of  the  judge,  by  the  oath  or  affirmation  of  any  person,  or  ^^y^^w-" 
otherwise,  that  any  defendant  is  unable,  from  nckness  or  other  suffi-  {km  in  cer* 
dent  cause,  to  pay  and  discharge  the  debt  or  damages  recovered  against  tain  cakes. 
bim,  or  any  instalment  thereof  ordered  to  be  paid  as  aforesaid,  it  shall 
be  lawful  for  the  judge,  in  his  discretion,  to  suspend  or  stay  any  judg-  Form,  4a. 
ment,  order,  or  eiecntion  given,  made,  or  issued  in  such  action,  for 
anch  time  and  on  such  terms  as  the  judge  shall  think  fit,  and  so  from 
time  to  time  until  it  shall  appear  by  the  like  proof  as  aforesaid  that 
such  temporary  cause  of  disability  has  ceased. 

CYI.  And  be  it  enacted.  That  no  sale  of  any  goods  whidi  shall  be  Regulating 
taken  in  execution  as  aforesaid  shall  be  until  after  the  end  of  five  days  Jjjj^^ia^ken 
at  least  next  following  the  day  on  which  such  goods  shall  have  been  so  (oclecuiion. 
taken,  unleas  such  goods  be  of  a  perishable  nature,  or  upon  the  request 
in  writing  of  the  party  whose  goods  shall  have  been  taken ;  and  until 
such  sale  the  goods  shall  be  deposited  by  the  bailiff  in  some  fit  place,  Attfe,iu6. 
or  they  may  remain  in  the  custody  of  a  fit  person  approved  by  the  high 
bailiff,  to  be  put  in  possession  by  the  bailiff;  and  it  shall  be  lawful  for 
the  high  bailiff,  from  time  to  time,  as  he  shall  think  proper,  to  appoint 
anch  and  so  many  persons  for  keeping  possession,  and  so  many  sworn  g^Mffmtm 
brokers  and  appraisers  for  the  purpose  of  selling  or  valuing  any  goods,  act  tnbnJcer, 
chattels,  or  effects  taken  in  execution  under  this  act,  as  shall  appear  to  m«  la  &  i» 
bim  to  be  necessary,  and  to  direct  security  to  be  taken  from  each  of  J^^^  ^  *** ' 
them,  for  such  sum  and  in  such  manner  aa  he  shall  think  fit,  for  the 
ftiithful  performance  of  thdr  duties  without  injury  or  oppression ;  and 
the  judge  or  high  bailiff  may  dismiss  any  peracHi,  broker,  or  appraiaer 
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80  appointed  ;  and  no  g^ds  taken  in  execution  nnder  this  act  shall  be 
sold  for  the  purpose  of  satisfying  the  warrant  of  exeeation  exeept  by 
one  of  the  brokers  or  appraisers  so  appointed ;  and  the  brokers  or 
appraisers  so  appointed  shall  be  entitled  to  have,  oat  of  the  prodaee  of 
Rule,  107.  the  goods  so  distrained  or  sold,  sixpence  in  the  pound  on  the  valve  of 
the  goods  for  the  appraisement  thereof,  whether  bj  one  broker  or  more, 
oyer  and  above  the  stamp  duty,  and  for  advertiaements,  catalognea, 
sale  and  commission,  and  delivery  of  goods,  one  shilUng  in  the  pound 
on  the  net  produce  of  the  sale. 

CVII.  Am  to  the  liability  ofgoodi  taken  in  execution  under  ^  Awm, 
e,  1 7.  Landhrdi  map  claim  certain  rente  in  arrear.  Bailife  maiinff 
levies  may  dietrainfor  rent  and  coste.  In  caee  qfreplemnif  57  G.  3, 
c.  93,— Repealed  by  eect.  3,  ^  19  4*  20  Vict.  e.  108,  Sck.  fAJ 

No  execution  CVIII.  And  be  it  enacted,  That  no  judgment  or  ex0cation  shall  be 
Mi*by^?of  *^y^f  delayed,  or  reversed  upon  or  by  any  writ  of  error  or  supersedeas 
error.  thereon,  to  be  sued  for  the  reversing  of  any  judgment  given  in  any 

court  holden  nnder  the  piovisions  of  this  act. 

Execution  to  CIX.  And  be  it  enacted,  That  in  or  upon  every  warrant  of  execution 
be  superseded  iggned  against  the  goods  and  chattels  of  any  person  whomsoever,  the 
of  <^Mind  clerk  of  the  court  shsll  cause  to  be  inserted  or  endorsed  the  sum  of 
money  and  costs  adjudged,  with  the  sums  allowed  by  this  act  as  in- 
creased costs  for  the  execution  of  such  warrant;  and  if  the  party 
against  whom  such  execution  shall  be  issued  shall,  before  an  actual 
sale  of  the  goods  and  chattels,  pay  or  cause  to  be  paid  or  tendered  unto 
the  clerk  of  the  court  out  of  which  such  warrant  of  execution  has 
issued,  or  to  the  bailiff  holding  the  warrant  of  execution,  such  sum  of 
money  and  costs  as  aforesaid,  or  such  part  thereof  as  the  person  enti- 
tled thereto  shall  agree  to  accept  in  full  of  his  debt  or  damages  and 
costs,  together  with  the  fees  herein  directed  to  be  paid,  the  execution 
shall  be  superseded,  and  the  goods  and  chattels  of  the  said  party  shall 
be  discharged  and  set  at  liberty. 

Debtor  to  be  CX.  And  be  it  enacted,  That  any  person  imprisoned  nnder  this  act 
from^cutuxlv  ^^^  ^^^  ^'^^^  P*^*^  ^'  satisfied  the  debt  or  demand,  or  the  instalments 
upon  pay-  thereof  payable,  and  costs  remaining  due  at  the  time  of  the  order  of 
romt  of  debt  imprisonment  being  made,  together  with  the  costs  of  obtaining  such 
an  oosts.  Qifi^rt  and  all  subsequent  costs,  shall  be  discharged  out  of  custody, 
Atite,  124.  upon  the  certificate  of  such  payment  or  satisfaction,  signed  by  the 
Form,  57.  clerk  of  the  court,  by  leave  of  the  judge  of  the  court  in  which  the  order 
of  imprisonment  was  made. 

Minutetof         CXI.  And  be  it  enacted.  That  the  clerk  of  every  court  holden 

g[^|^^^'*     under  this  act  shall  cause  a  note  of  all  plaints  and  summonses,  and  of 

all  orders,  and  of  all  judgments  and  executions,  and  returns  thereto, 

Regiitrar  to     and  of  all  fines,  and  of  all  other  proceedings  of  the  court,  to  be  fairly 

£uL"i^*^^'  entered  from  time  to  time  in  a  book  belonging  to  the  court,  which 

'  shall  be  kept  at  the  office  of  the  court ;  and  such  entries  in  the  said 

book,  or  a  copy  thereof  bearing  the  seal  of  the  court,  and  purporting 

to  be  signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court, 

sh^  at  all  times  be  admitted  in  all  courts  and  places  whatsoever  as 

evidence  of  such  entries,  and  of  the  proceeding  referred  to  by  such 

entry  or  entries,  and  of  the  regularity  of  such  proceeding,  without  any 

further  proof. 

Suiton'  CXII.  And  be  it  enacted,  That  the  clerk  or  clerks  of  every  such 

cUUmed^to  six  ^^^^  shall,  in  the  month  of  March  in  each  year,  make  out  a  correct 
years,  to  go    list  of  all  sums  of  money  belonging  to  suitors  in  the  court  which  shall 
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have  been  paid  into  court,  and  which  shall  have  remained  nndaimed  for  to  general 
five  yean  before  the  first  day  of  the  month  of  January  then  last  past,  "^^ 
specifying  the  names  of  the  parties  for  whom  or  on  whose  account  the 
same  were  so  paid  into  coort ;  and  a  copy  of  such  list  shall  be  pat  op 
and  remain  during  coort  hours  in  some  conspicuous  part  of  the  court- 
house, and  at  all  times  in  the  clerk's  office,  and  all  sums  of  money 
which  shall  have  been  paid  into  any  such  court  to  the  use  of  any  suitor 
or  suitors  thereof,  and  which  shall  have  remained  unclaimed  for  the 
period  of  six  years  before  the  passing  of  this  act,  and  which  are  now  in 
the  hands  of  any'iiommissioner,  trustee,  judge,  or  officer  of  such  court, 
or  otherwise  held  in  trust  for  such  suitors,  and  all  further  sums  of  money 
which  shall  hereafter  be  paid  into  any  such  court,  to  the  use  of  any 
suitor  or  suitors  thereof,  shall,  if  unclaimed  for  the  period  of  six  years 
after  the  same  shall  have  been  so  paid  into  court,  be  applicable  as  part 
of  the  general  fund  of  the  court,  and  shall  be  carried  to  the  account  of 
such  fond,  and  no  person  shall  be  entitled  to  claim  any  sum  which  shall 
have  remained  unclaimed  for  six  years ;  but  no  time  during  which  the 
person  entitled  to  daim  such  sum  shall  have  been  an  infant  or  feme 
covert,  or  of  unsound  mind,  or  beyond  the  seas,  shall  be  taken  into 
account  in  estimating  the  said  period  of  six  years. 

CXII  I.  And  be  it  enacted.  That  if  any  person  shall  wilfully  insult  the  ^oma  at 
judge  or  any  joror,  or  any  bailiff,  derk,  or  officer  of  the  said  court  for  ^^pt!^"^ 
the  time  being,  during  his  sitting  or  attendance  in  court,  or  in  going  to 
or  returning  from  the  court,  or  shall  wilftilly  interrupt  the  proceedings 
of  the  court,  or  otherwise  misbehave  in  court,  it  shall  be  lawful  for  any  fbrm,  107. 
bailiff  or  officer  of  the  court,  with  or  without  the  assistance  of  any 
other  person,  by  the  order  of  the  judge,  to  take  such  offender  ioto  cus- 
tody, and  detain  him  until  the  rising  of  the  court ;  and  the  judge  shall 
be  empowered,  if  he  shall  think  fit,  by  a  warrant  under  his  hand,  and 
sealed  with  the  seal  of  the  court,  to  commit  any  such  offender  to  any 
prison  to  which  he  has  power  to  commit  offenders  under  this  act  for 
any  time  not  exceeding  seven  days,  or  to  impose  upon  any  such  offender  is&  13  Vict, 
a  fine  not  exceeding  five  pounds  for  every  such  offence ;  and  in  default  of  c.  lui,  s.  2. 
payment  thereof,  to  commit  the  offender  to  any  such  prison  as  aforesaid 
for  any  time  not  exceeding  seven  days,  unless  the  said  fine  be  sooner  paid* 

CXIY.  And  be  it  enacted.  That  if  any  officer  or  bailiff  of  any  court  Penalty  for 
holden  under  this  act  shall  be  assaulted  while  in  the  execution  of  his  {JJ|^,*J|'[™K 
duty,  or  if  any  rescue  shall  be  made  or  attempted  to  be  made  of  any  ^^|cumg°' 
goods  levied  under  process  of  the  court,  the  person  so  offending  shall  good*  taken 
be  liable  to  a  fine  not  exceeding  five  pounds,  to  be  recovered  by  order  "^  es^ecutjoo. 
of  the  court,  or  before  a  justice  of  the  peace  as  hereinafter  provided ; 
and  it  shall  be  lawfbl  for  the  bailiff  of  the  court,  or  any  peace  officer, 
in  any  soch  case  to  take  the  offender  into  custody  (with  or  without 
warrant),  and  bring  him  before  such  court  or  justice  accordingly. 

CXV.  And  be  it  enacted.  That  in  case  any  bailiff  of  the  said  court  Bailiflk  mada 
who  shall  be  employed  to  levy  any  execution  against  goods  and  chattels  answerable 
shall,  by  neglect  or  connivance  or  omission,  bse  the  opportunity  of  ^^{^ 
levying  any  such  eieeution,  then  upon  complaint  of  the  party  aggrievcMl  to  lery  exs< 
by  reason  of  such  neglect,  connivance,  or  omission  (and  the  fact  alleged  <^tion. 
being  proved  to  the  satisfaction  of  the  court  on  the  oath  of  any  cr&- 
dible  witness),  the  judge  shall  order  such  bailiff  to  pay  such  damages  at 
It  shall  appear  that  the  plaintiff  has  sustaiqed  thereby,  not  exceeding  in 
any  case  the  sum  of  money  for  which  the  said  execution  issued,  and 
the  bailiff  shall  be  liable  thereto ;  and  upon  demand  made  thereof,  and 
on  his  refusal  so  to  pay  and  satisfy  the  same,  payment  thereof  shall  be 
enforced  by  such  ways  and  means  as  are  herein  provided  for  enforcing 
a  judgment  recovered  in  the  said  court. 

b2 


28  Appendix  to  Part  L        [0^10  Vict, 

iietnedies  CXVI.  And  be  it  enacted,  That  if  any  derk,  bailiff,  or  officer  of  the 

against,  and  court,  acting  nnder  colour  or  pretence  of  the  proceaa  of  the  said  ooort, 
^mffli'an?'  B^*^  ^^  diarged  with  extortion  or  miscondact,  or  with  not  daly  paying 
other  officers  or  accounting  for  any  money  levied  by  him  nnder  the  anthority  of  this 
for  miscoa-  |^t^  [^  g],^^  ||q  ]awfdl  for  the  jadge  to  inquire  into  such  matter  in  a 
"^  summary  way,  and  for  that  purpose  to  summon  and  enforce  the  attend- 

ance of  all  necessary  parties  in  like  manner  as  the  attendance  of  wit- 
nesses in  any  case  may  be  enforced,  and  to  make  such  order  thereupon 
for  the  repayment  of  any  money  extorted,  or  for  the  due  payment  of 
any  money  so  levied  as  s/oresaid,  and  for  the  payment  of  sach  damages 
and  oosta,  as  he  shall  think  just ;  and  also,  if  he  shall  think  fit,  to 
impose  such  fine  upon  the  clerk,  bailiff,  or  officer,  not  exceeding  ten 
pounds  for  each  offence,  as  he  shall  deem  adequate ;  and  in  default  of 
payment  of  any  money  so  ordered  to  be  paid,  payment  of  the  aame 
may  be  enforced  by  sach  ways  and  means  as  are  herein  proTided  for 
enforcing  a  judgment  recovered  in  the  said  court. 

Penalty  on        CXYII.  And  be  it  enacted.  That  every  treasurer,  derk,  bailiff,  or 
ntHccr^taking  Other  officer  employed  in  putting  this  act,  or  any  of  the  powers  thereof, 
tbT  flowed  ^^  execution,  who  diall  wilfully  and  corruptly  exact,  take,  or  accept  any 
^^  *  fee  or  reward  whatsoever,  other  than  and  except  such  fees  as  are  or  shall 

be  appointed  and  allowed  respectively  as  aforesaid,  for  or  on  account 
of  anything  done  or  to  be  done  by  virtue  of  this  act,  or  on  any  account 
whatsoever  relative  to  patting  this  act  into  execution,  shall,  upon  proof 
thereof  before  the  said  court,  and  in  the  case  of  a  derk,  treasurer,  or 
high  bailiff,  on  allowance  of  the  finding  of  the  court  by  the  Lord  Chan- 
cellor, be  for  ever  incapable  of  serving  or  being  employed  under  this 
act  in  any  office  of  profit  or  emolument,  and  shall  also  be  liable  for 
damages  as  herein  provided. 

riaimii  as  to       CXVI1I.  And  be  it  enacted,  That  if  any  daim  shall  be  made  to  or 

goods  tal(»    in  respect  of  any  goods  or  chattels  taken  in  execution  under  the  process 

to  be  adjudi-   ^  '^^J  court  holden  under  this  act,  or  in  respect  of  the  proceeds  or 

caied  in         value  thereof,  by  any  landlord  for  rent,  or  by  any  person  not  bdng  the 

^^^^'  .  _     party  against  whom  such  process  has  issued,  it  shall  be  lawful  for  the 

v^t.  c.  108,    ^^^ri  of  the  court,  upon  application  of  the  officer  charged  with  the  eze- 

s.  78*.  *     '    cution  of  such  process,  as  well  before  as  alter  any  action  brought  againat 

such  officer,  to  issue  a  summons  calling  before  the  said  court  as  well 

.     .„       the  party  issuing  such  process  as  the  party  making  such  daim,  and 

m^'  thereupon  any  action  which  shall  have  been  brought  in  any  of  her 

flo  to    ^^i^^**  superior  courts  of  record,  or  in  any  local  or  inferior  court, 

(j^'*  in  respect  of  such  daim,  shall  be  stayed,  and  the  court  in  which  such 

action  shall  have  been  brought,  or  any  judge  thereof,  on  proof  of  the 

issue  of  such  summons,  and  that  the  goods  and  chattels  were  so  taken 

in  execution,  may  order  the  party  bringing  such  action  to  pay  the  costs 

Ma^hetritd    ^^  ^^^  proceedings  had  upon  such  action  after  the  issue  of  such  sum* 

hv  a  jiffy,        mons  out  of  the  county  court ;  and  the  judge  of  the  county  court  shall 

Ruie,  79.        adjudicate  upon  such  claim,  and  make  such  order  between  the  parties 

An  appeal       in  rcspect  thereof,  and  of  the  costs  of  the  proceedings,  as  to  him  shall 

]?&  20^'t.  *^™  ^^'  ^'^^  '^^^  order  shall  be  enforced  in  like  manner  as  any  order 

c.  108,  s.  48.  made  in  any  suit  brought  in  such  court. 

Actions  of  TO*  CXIX.  And  be  it  declared  and  enacted.  That  all  actions  of  replevin 
uleTin  may  in  cases  of  distress  for  rent  in  arrear  or  damage  faisant  which  shall  be 
vithou?^^  brought  in  the  county  court  shall  be  brought  without  writ  in  a  ooort 
writ,  (a)        held  under  this  act. 

piainu  whew  .  CXX.  And  be  it  enacted,  That  in  every  inch  aetion  of  replevin  the 
to  be  entered. 

(a)  RhIm,  177  to  181.       fbriM,  96  to  loa    Jf<v b9  trkd  bvajwv.    Unite,  791 
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pUunt  shall  be  entered  in  the  ooort  holden  under  thU  act  for  the  district  See  19  &  9o 
wherein  the  distress  was  taken.  X'^  fJJS' 

IS>  0»S  CO  OH. 

CXXI.  How  ttetiom  qf  replevin  fiMjf  he  rewtwed.  —JUpealed  bw 
19  Sf  20  Viei.  e.  108.  s.  3,  Scked.  (A.J,  md  see  eeet.  67  qftkat  act, 

CXXII.  Possesttofli  qftmaU  iememenie  may  he  recovered  hy  plattU 
m  couniy  court  Jf  tenant,  ^e.  neglect  to  appear,  or  rtfuee  to  give 
poeeeeeionjudge  mag,  on  proof  of  service  oftummone,  ieeue  a  warrant 
to  enforce  the  tame.—Bepealed  ^  19  ^  20  Vict.  c.  108,  «.  3,  and 
see  Meet.  50  ^  tkat  act. 

CXXIII.  The  manner  in  which  euch  eummonaee  ihaH  he  ssreetf.— 
Repeated  £y  19  ^  20  Viet.  c.  108,  s.  3,  Schedule  (A.J^andeee  eect.  54 
^  that  act. 


bai- 


CXXIV.  And  be  !t  enacted.  That  it  shall  not  be  lawfol  to  bring  any  jadm 
action  or  prosecution  against  the  judge  or  against  the  clerk  of  the  court  cierki. 
by  whom  such  warrant  as  aforesaid  shall  have  been  issued,  or  against  offl^not^ 
any  bailiff  or  other  person  by  whom  such  warrant  may  be  executed  or  liable  to  ar- 
•ummons  affixed,  for  issuing  such  warrant,  or  executing  the  same  tkms  oo  ac- 
respectiTely,  or  affixing  such  summons  by  reason  that  the  person  by  JJI^^iDf^ 
whom  the  same  shall  be  sued  out  had  not  lawful  right  to  the  possession  taken. 
of  the  premises. 

CXXV.  And  be  it  enacted.  That  where  the  landlord  at  the  time  of  Where  land- 
applying  for  such  warrant  as  aforesaid  had  lawful  right  to  the  possession  J^^flte 
of  the  premises,  or  of  the  part  thereof  so  held  over  ss  aforesaid,  neither  he  fthail  not 
the  said  landlord  nor  his  agent,  nor  any  other  person  acting  in  his  ^  deemed  a 
behalf,  shall  be  deemed  to  be  a  trespasser  by  reason  merely  of  any  ^I^Snof  ir? 
irregularity  or  informality  in  the  mode  of  proceeding  for  obtaining  regularity, 
ftossession  under  the  authority  of  this  act,  but  the  party  aggrieved  may, 
if  he  Uiink  fit,  bring  an  action  on  the  case  for  8U(^  irregularity  or 
informality,  in  which  the  damage  alleged  to  be  sustained  thereby  abaU 
be  specially  laid,  and  may  recover  full  satisfaction  for  such  special 
damage,  witii  costs  of  suit :  provided  that  if  the  special  damage  so  hiid 
be  not  proved,  the  defendant  shall  be  entitled  to  a  verdict,  and  that  if 
proved,  but  assessed  by  the  jury  at  any  sum  not  exceeding  five  shillings, 
the  plaintiff  shall  recover  no  more  costs  and  damages,  unless  the  judge 
before  whom  the  trial  shall  have  been  holden  aball  certify  that  in  & 
opinion  f uU  costs  ought  to  be  allowed. 

CXXVI.  How  eaecuiion  of  warrant  qfpoteeetion  mag  he  etaged,— 
R^ealed  £y  19  4*  20  Vict.  c.  108,  e.  3,  Schedule  (A.) 

CXXVII.  Proceedinge  on  the  bond  for  staging  warrant  qfpoeeee* 
sjs»,  ifc-S^pealed  dy  19  4*  20  Fie/,  c.  108,  s.  3,  ScheduU  (AO 

CXXVIIT.  And  be  it  enacted,  That  aU  action  and  proceedings  which  Concurreot 
before  the  passing  of  this  set  might  have  been  brought  in  any  of  her  {jluh^y^^'"^ 
Majesty's  superior  courts  of  record  where  the  plaintiff  dwells  more  than  coaru!*^ 
twenty  miles  firom  the  defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or  carries  on  his  business  at  ^  lo  %oh«n 
the  time  of  the  action  brought,  or  where  any  officer  of  the  county  court  «»^igjow  <* 
shall  be  a  party,  except  in  respect  of  any  claim  to  any  goods  and  chat-  !j^^' 
tela  taken  in  execution  of  the  process  of  the  court,  or  the  proceeds  or  vict.  c.  loe, 
value  thereof,  may  be  brought  and  determined  in  any  such  superior  m.  io,  si. 
court,  at  the  election  of  the  party  suing  or  proceeding,  as  if  this  act 
had  not  been  passed* 
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As  to  actioas 
bnnifiht  for 
Rinalldebts 
in  superior 
courts. 

See  13  &  14 
Vict.  c.  61, 
88. 11  and  12, 
and  15  &  16 
Vict.  c.  64, 
a.  4. 


CXXIX.  And  be  it  enacted,  That  if  any  action  ihall  be  commenced 
after  the  passing  of  this  act  in  any  of  her  Majesty's  superior  courts  of 
record,  for  any  cause  other  than  those  lastly  hereinbefore  specified,  for 
which  a  plaint  might  haTe  been  entered  in  any  court  holden  under  this 
act,  and  a  Tcrdict  shall  be  found  for  the  plaintiff  for  a  sum  less  than 
twenty  pounds,  if  the  said  action  is  founded  on  contract,  or  less  than 
five  pounds  if  it  be  founded  on  tort,  the  said  plaintiff  shdl  have  judg- 
ment to  recover  such  sum  only,  and  no  costs ;  and  if  a  verdict  shall 
not  be  found  for  the  plaintiff,  the  defendant  shall  be  entitled  to  his 
costs  as  between  attorney  and  client,  unless  in  either  case  the  judge 
who  shall  try  the  cause  shall  certify  on  the  back  of  the  record  that  the 
action  was  fit  to  be  brought  in  such  superior  court. 

Penalties  and  CXXX.  And  be  it  enacted,  That  all  penalties,  fines,  and  forfeitures 
costftobere-  by  this  act  inflicted  or  authorised  to  be  imposed  (the  manner  of 
ajust^^d^  recovering  and  applying  whereof  is  not  hereby  otherwise  particularly 
levied  by  dis-  directed)  shall  upon  proof  before  any  justice  of  the  peace  having  juris- 
tress.  diction  within  the  county  or  place  where  the  offender  shall  reside  or  be, 

or  the  offence  shall  be  committed,  either  by  the  oonlbssionof  the  party 
offending,  or  by  the  oath  of  any  credible  witness,  be  levied,  with  the 
costs  attending  the  summons  and  conviction,  by  distress  and  sale  of 
the  goods  and  chattels  of  the  party  offending,  by  vrarrant  under  the 
hand  of  any  such  justice ;  and  the  overplus  (if  any),  after  such  penal- 
ties, fines,  and  forfeitures,  and  the  charges  of  sudi  distress  and  sale, 
are  deducted,  shall  be  returned,  upon  demand,  unto  the  owner  of  such 
goods  and  chattels. 


In  default  of 
security,  of- 
fienderniav 
be  detained 
till  return  of 
warrant  of 
diatrcM. 


CXXXI.  And  be  it  enacted.  That  if  any  such  pensltiea,  fines,  and 
forfeitures  respectively  shall  not  be  paid  forthwith  upon  conviction,  it 
shall  be  lawful  for  such  justice  to  order  the  offender  so  convicted  to  be 
detained  in  safe  custody  until  return  can  be  conveniently  made  to  such 
warrant  of  distress,  unless  such  offender  shall  give  sufficient  security  to 
the  satisfaction  of  such  justice  for  his  appearance  before  him  on  such 
day  as  shall  be  appointed  for  the  return  of  such  warrant  of  distress, 
such  day  not  being  more  than  eight  days  from  the  time  of  taking  any 
such  security,  which  security  such  justice  shall  be  empowered  to  take 
by  way  of  reoogoixanoe  or  otherwise  as  to  him  shall  seem  fit. 

In  deftaltof       CXXXII.  And  be  it  enacted.  That  if  upon  return  of  such  warrsnt 

distrcM  of-     it  shall  appear  that  no  sufficient  distress  can  be  had  thereupon,  or 

teommftted.  '^  ^^"^  ^^  '^'^  appear  to  the  satisfaction  of  such  justice,  either  by 

*  confession  of  the  offender  or  otherwise,  that  he  hath  not  within  the 

jurisdiction  of  such  justice  sufficient  goods  and  chattels  whereon  to  levy 

all  such  penalties,  forfeitures,  costs,  and  charges,  such  justice  may,  at 

his  discretion,  without  issuing  any  warrant  of  distress,  commit  the 

offender  to  the  common  gaol  or  house  of  correction  for  any  time  not 

exceeding  three  calendar  months,  unless  such  penalties,  forfeitures,  and 

fines,  Jmd  all  reasonable  charges  attending  the  recovery  thereof,  shall 

be  sooner  paid  and  satisfied. 

Penaitiecnot  CXXXIII.  And  be  it  enacted.  That  the  monies  arising  from  any 
otherwise  ap-  such  penalties,  forfieitures,  and  fines  as  aforesaid,  when  paid  and  levied, 
Muf  into  Ae  '^^  ^^  "^^  ^y  '*"■  ^^^  directed  to  be  otherwise  applied)  be  firom  time 
graerai  fund,  to  time  paid  to  the  derk  of  the  court,  and  shall  be  applied  in  aid  of  the 
general  fund  thereof. 

Justices  may  CXXXIV.  And  be  it  enacted,  lliat  in  all  cases  in  which  by  this 

proceed  by  act  any  penalty  or  forfeiture  is  made  recoverable  before  a  justice  of  the 

Sir^^er?  peace,  it  shall  be  lavrfnl  for  such  justice  to  summon  before  him  the 

of  penalties,  party  complained  against,  and  on  such  summons  to  hear  and  determine 


cop.  95.]  County  Court  Acts,  31 

tlie  matter  of  laeh  complamt,  and  on  proof  of  the  offence  to  eonrict 
the  offender,  and  to  adjudge  him  to  pay  the  penalty  or  forfeiture  in- 
corred,  end  to  proceed  to  recover  the  same,  although  no  information 
in  writing  shall  hare  been  exhibited  before  him ;  and  all  such  proceed- 
ing! by  sammona  without  information  in  writing  shall  be  as  ralid  and 
effectoai  to  all  intents  and  purposes  as  if  an  information  in  writing  had 
exhibited. 


CXXXV.  And  be  it  enacted,  That  in  all  cases  where  any  oonriction  Form  of  con. 
shall  be  had  for  any  offence  committed  against  this  act  the  form  of  viccion. 
oonviction  may  be  in  the  words  or  to  the  effect  following ;  (that  is  to 

'*  Be  it  remembered,  lliat  on  this day  of in  the  year 

of  our  Lord A,  B,  is  conyicted  before of  her  Majesty's 

justices  of  the  peace  for  the lor  before  a  Judge  appointed 

under  an  act  passed  in  the  — — •  year  of  the  reign  of  her  Migesty 
Queen  Victoria,  intituled,  here  ineert  the  Hile  pf  this  ocf ,]  of 
baring  [«fafo  the  offence"] ;   and  I   [or  we]    the  said  —^  do 

adjudge  the  said to  forfeit  and  pay  for  tiie  same  the  sum  of 

or  to  be  committed  to for  the  space  of  — -.    Qiren 

under  —  hand     and  seal     the  day  and  year  aforesaid." 

CXXXVI.  And  be  it  enacted,  That'no  order,  Terdict,  or  judgment,  Proeaedinn 
or  other  proceeding,  made  concerning  any  of  the  matters  aforesaid,  ^Mrvranf^ 
■hall  be  quashed  or  yacated  for  want  of  form.  form. 

CXXXVII.  And  be  it  enacted,  lliat  where  any  distress  shall  be  Diitiwi  not 
aiade  for  any  sum  of  money  to  be  leried  by  rirtue  of  this  act,  the  unkwhil  for 
distieM  itself  shaU  not  be  deemed  unlawful,  nor  the  party  making  the  ^*°<<»"»™- 
same  be  deemed  a  trespasser,  on  account  of  any  defect  or  want  of  form 
In  the  information,  summons,  conriction,  warrant  of  distress  or  other 
proceeding  relating  'thereto,  nor  shall  the  party  distraining  be  deemed 
a  trespasser  from  the  beginning  on  acoount  of  any  irregularity  which 
shall  afterwards  be  committed  by  the  party  so  distraining,  but  the  per- 
son aggriered  by  such  irregularity  may  recover  full  saii^bction  for  the 
apecial  damage  in  an  action  upon  the  ease. 

CXXXVIII.  And  for  the  protection  of  persons  acting  In  the  execu-  Umitotioa  of 
Hon  of  this  act,  be  it  enacted.  That  all  actions  and  prosecutions  to  be  ^J^IS^^a 
commenced  against  any  person  for  anything  done  in  pursuance  of  this  b  eMcuucn 
act  shall  be  laid  and  tried  in  the  coun^  where  the  fact  was  committed,  of  this  act. 
and  shall  be  commenced  within  three  calendar  months  after  the  fact  See  18*  14 
committed,  and  not  afterwarda,  or  otherwise ;  and  notice  in  writing  of  g.  i^,%^' 
•uch  action,  and  of  the  cause  thereof,  shall  be  given  to  the  defendant  i6  Vict.c  .  64, 
one  calendar  month  at  least  before  the  commencement  of  the  action ;  fj^JJii^^  ^ 
and  no  plaintiff  shall  recover  in  any  such  action  if  tender  of  sufficient  ioq,  m,  £^  2l 
amends  sbaU  have  been  made  before  such  action  brought,  or  if  after 
action  brought  a  sufficient  sum  of  money  shall  have  beoi  paid  into 
court,  with  costs,  by  or  on  behalf  of  the  defendant 

CXXXIX.  Provieion/or  the  protection  qf  qglcere  qf  the  court. — 
Repealed  ^  19  &  20  Viet.  c.  108,  e.  3,  Seheduie  (A.)  See,  however, 
15  4*  16  Viet.  e.  54,  a.  6. 

CXL.  Provided  always,  and  be  it  enacted,  That  nothing  in  this  act  Act  not  to 
contained  shall  be  construed  to  alter  or  affect  the  rights  or  privileges  of  qJ^',^^? 
the  chancellor,  masters,  and  scholars  of  the  universities  of  Oxford  or  ua  of  OxfoM 
Cambridge  respectively  as  by  law  possessed,  or  the  jurisdiction  of  the  orCamlaidge. 
courts  of  the  chancellors  or  vice-chancellors  of  the  said  universities 
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M  holden  under  the  reapectiTe  charters  of  the  said  nniTeraitiee  or 
otherwise. 

iflS.t't&*°  CXLI.  ProTided  always,  and  be  it  decUred  and  enacted,  That  no- 
couru  r  f  the  thing  in  this  act  contained  shall  be  oonstmed  to  affect  the  courts  of  the 
wMdens  of  lord  warden  or  of  the  Tioe-warden  of  the  stannaries  of  Cornwall ;  bat 
u^  sunna-  ^j^  provision  shall  not  be  deemed  to  prevent  the  establishment  of  any 
conrt  under  this  act  within  the  said  stannaries,  or  to  limit  or  affect  the 
jorisdiction  of  any  conrt  so  established  nnder  this  act. 

interpreta-         CXLII.  And  be  it  enacted.  That  in  oonstming  this  act  all  things 
UonofacL      directed  or  aathorised  to  be  done  by  or  with  respect  to  the  Lord 
Chancellor,  shall  and  may  be  done  by  or  with  respect  to  a  lord  keeper 
or  the  first  commissioner  for  the  custody  of  the  great  seal  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  ;  and  all  things  directed 
or  anthoris^  to  be  done  by  or  with  respect  to  the  commissioners  of 
her  Migesty's  treasury,  shall  and  may  be  done  by  and  with  respect  to 
(a)  By  12  ^     three  (a)  or  more  of  the  said  commissioners  or  the  lord  high  tressorer ; 
13  Vict  c  fl9,  and  the  word  "  person  "  shall  be  understood  to  mean  a  body  politic, 
'^Itt^'*^   corporate,  or  collegiate,  as  well  as  an  individual ;  and  every  word 
Importing  the  singiUar  number  shall,  where  necessary  to  give  foU  effect 
to  the  enactments  herein  contained,  be  understood  to  mean  several  per- 
sons or  things  as  well  as  one  person  or  thing ;  and  every  word  import- 
ing the  mascnline  gender  sludl,  where  necessary,  be  understood  to 
mean  a  female  as  well  as  a  male ;  and  the  words  "  county  court"  shall 
be  nnderstood  to  mean  any  conrt  holden  under  this  act ;  and  tiie  term 
V  landlord"  shall  be  understood  to  mean  the  person  entitled  to  the 
immediate  reversion  of  the  lands,  or,  if  the  property  be  holden  in  joint 
tenancy,  coparcenary,  or  tenancy  in  common,  ahall  be  understood  to 
mean  anv  one  of  the  persons  entitled  to  such  reversion ;  and  the  word 
*'  derk"  shall  be  understood  to  mean  **  chief  derk,"  or  '*  registrar," 
and  the  words  "  attorney  at  law"  shall  be  understood  to  include  a 
WordtwUH.    *^^^^^  ^^  <^y  court  of  equity;  [and  the  word  ** agent*'  ehall  be 
in  bradc0t»'    undentood  to  mean  any  pereon  MenaUy  employed  by  the  landlord  im 
repeaiedtif      the  letting  qf  lande,  or  in  the  collection  qf  the  rente  thereof ^  or 
c^iwff /:^  '  ^ptcially  authorieed  to  act  in  any  particular  matter  by  writing  under 
Schedule  (A.)  Ihe  hand  qf  eueh  landlord;]  and  the  word  **  bailiff"  shall  be  under- 
stood to  include  high  bailiff;   unless  in  any  of  these  cases  there  be 
something  in  the  context  inconsistent  with  such  meaning. 
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12  &  13  VICT.  CAP.  101. 

An  Act  to  AmiTid  the  Act  for  tlie  more  easy  Recovery  of 
Smatt  Debts  awi  Demands  in  Englandy  and  to  abolish 
certain  Inferior  Courts  of  Record,    [1  st  August  1 849.  ] 

«  Wbsrsab  by  an  act  passed  in  the  tenth  year  of  her  present  Migesty, 
tntitnled  '*  An  Act  for  the  more  easy  Recovery  of  Small  Debta  and  p .« lo  Virt. 
Demands  in  England,*'  power  is  given  to  the  jadge  in  the  cases  therein  ^'-  ^* 
mentioned  to  order  that  s  party  summoned  in  respect  of  an  unsatisfied 
judgment  or  order,  or  a  dcdfendant  in  aoT  suit  may  be  committed  to  the 
common  gaol  or  house  of  correction  of  the  county,  district,  or  place  in 
which  such  party,  or  defendant  is  resident,  or  to  any  prison  which 
should  be  provided  as  the  prison  of  the  court,  for  any  period  not  ex- 
ceeding forty  days :  And  whereas  it  is  inexpedient  that  persons  should 
he  committed  under  the  said  act  to  houses  uf  correction :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritnal  and  Temporal,  and  Com- 
monsy  in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  That  from  and  after  the  thirty-first  day  of  August  one  thoo-  To  what  pri- 
sand  eight  hundred  and  forty-nine,  so  much  of  the  said  act  as  anthorises  ^n'  van^w 
any  judge  to  order  any  such  party  or  defendant  to  be  committed  as  ^tted  under 
hereinbefore  mentioned  shall  be  repealed ;  and  it  shall  be  lawful  for  any  recited  act 
judge  who  would  have  been  authorised  under  the  said  act  to  order  any  ^^  f^auds.&r. 
party  or  defendant  to  be  committed  as  aforesaid  for  any  such  period  as 
aforesaid,  to  order  such  party  or  defendant  to  be  committed  for  the  like 
period  to  the  common  gaol  wherein  the  debtors  under  judgment  and  in 
execution  of  the  superior  courts  of  justice  may  be  confined  for  the 
county,  city,  borough,  or  place  in  which  such  party  or  defendant  is 
residnit,  or  to  any  other  gaol  or  debtors'  prison  for  the  same  county, 
city,  borough,  or  place  which  shall  ^by  any  declaration  of  one  of  her 
Majesty's  principal  Secretaries  of  State  be  allowed  as  a  place  of  im- 
prisonment for  persons  committed  under  the  said  act,  so  long  as  such 
declaration  shall  remain  in  force  and  unrevoked,  or  to  any  prison  (a)  ^|  9  ft  io 
which  has  been  or  shall  be  provided  as  in  the  said  act  mentioned  as  the  ,/^  ^'  ^^ 
prison  of  the  oooit  by  the  judge  of  which  such  order  may  be  made ; 
and  all  the  provisions  of  the  said  act  applicable  to  and  consequent  upon 
the  order  for  commitment  under  the  power  hereinbefore  repealed,  and 
to  the  prisons  to  which  persons  might  be  committed  under  such  order, 
shall  apply  to  and  be  construed  with  reference  to  any  order  made  under 
the  power  hereinbefore  contained,  and  the  prisons  to  which  persona  may 
be  committed  under  such  order. 

II.  And  whereas  by  the  said  act  of  the  tenth  year  of  her  Majesty  it  To  what  prj- 
was  enacted,  that  if  any  person  should  wilfully  insult  the  judge,  or  any  «"»  nenofis 
juror,  or  any  bailiff,  clerk,  or  officer  of  the  court  for  the  time  being,  Jl^ftWund^ 
during  hia  sitting  or  Attendance  in  court,  or  in  going  to  or  returning  the  said  act 
from  the  court,  or  should  wilfully  interrupt  the  proceedings  of  the  ^^'  contempt, 
court,  or  otherwise  misbehave  in  court,  the  judge  should  be  empowered, 
if  he  should  think  fit,  by  a  warrant  under  his  hand,  and  sealed  with 
the  ►eal  of  the  court,  to  commit  any  such  offender  to  any  pri»on  to 
which  he  had  power  to  commit  offenders  under  the  s^d  act  for  any 
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time  not  exceeding  aeren  days,  or  to  impose  npon  any  snch  offender  a 
fine  not  exceeding  five  pounds  for  every  such  offence,  and  in  defiiolt  of 
payment  thereof  to  commit  the  offender  to  any  snch  prison  as  afore- 
said for  any  time  not  exceeding  seven  days,  unless  the  said  fine  were 
sooner  paid :  Be  it  enacted,  That  from  and  after  the  thirty-first  day  of 
<)&  10  Vict.  Angust,  one  thousand  eight  hundred  and  forty-nine,  so  much  of  the 
c.  S5.t.ii:L  lait-recited  enactment  as  authorises  the  judge  to  commit  any  such 
offender  to  any  such  prison  as  therein  mentioned  shall  be  repealed,  and 
in  any  case  in  which  any  judge  would  under  such  enactment  have  been 
authorised  to  commit  any  such  offender  to  any  such  prison  as  therein 
mentioned  for  such  period  as  therein  mentioned,  such  judge  shall  be 
empowered,  if  he  think  fit,  by  warrant,  as  therein  meotioned,  to  com- 
mit such  offender  for  the  like  period  to  any  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  superior  courts  of 
justice  may  be  confined  for  any  county,  city,  borough,  or  place  wholly 
or  in  part  within  any  district  of  such  judge,  or  to  any  other  gaol  or 
debtors'  prison  for  any  such  county,  city,  borough,  or  place  which 
shall  by  declaration  as  aforesaid  be  allowed  as  a  place  of  imprisonment 
for  persons  committed  under  the  said  act,  so  long  as  such  dechvation 
shall  remain  in  force  and  unrevoked,  or  to  any  prison  which  has  been 
or  may  be  provided,  as  in  the  nid  act  mentioned,  as  the  prison  of  the 
court  by  the  judge  of  which  such  offender  shall  be  committed. 

Wjere  debt-       HI.  Provided  slways,  and  be  it  enacted.  That  where  by  reason  of 
is  siuuted  at  *°T  common  gaol  wherein  debtors  under  judgment  and  in  execution  of 
an  inconveni-  the  superior  courts  of  justice  may  be  confined  being  situated  at  an  in- 
OT 'cro*tSeir*   ^^o^*™*"**  distance,  or  of  the  crowded  state  of  any  such  gaol,  or  othei^ 
a«cretary  of    ^f^*  it  shall  appear  to  one  of  Her  Majesty's  principal  secretaries  of 
'?h  ri*^       '^^  expedient  so  to  do,  it  shall  be  lawful  for  such  secretary  of  state, 
coin^tment   ^^  ^^^^  under  his  hand,  to  authorise  to  be  used  for  the  purposes  of 
to  house  of    commitments  under  the  said  act  of  the  tenth  year  of  her  Majesty  any 
^^onection.      house  of  correction  or  common  gaol  in  which  such  debtors  as  aforesaid 
See  19  ft  90     may  not  be  confined  (to  be  mentioned  in  such  order),  and  to  make 
Vict.  c.  loe,     orders  for  altering  the  regulations  of  such  house  of  correction  or  gaol 
as  last  aforesaid,  so  fur  as  respects  the  treatment  of  persons  to  be  com- 
mitted under  this  act,  in  order  that  such  persons  may  be  treated  as 
nearly  as  may  be  in  like  manner  as  if  they  had  been  committed  to  a  gaol 
in  which  such  debtors  as  aforesaid  may  be  confined,  notwithstanding 
the  regulations  in  force  in  such  house  of  correction  or  gaol  to  which 
such  persons  may  be  committed ;  and  every  such  order  may  from  time 
to  time  be  revoked  or  varied  by  such  secretary  of  state  as  occasion  may 
require. 

Gaok  main-        lY.  Provided  also,  and  be  it  enacted.  That  where,  under  the  provi- 

ioTdr!)f  [iber-  '^^°'  hereinbefore  contained,  persons  might  be  committed  to  any  gaol 

lies  and pri- '  or  prison  not  DOW  used  for  the  purposes  of  the  said  act  which,  by 

vate  persoM   reason  of  the  tenure  of  any  liberty  or  franchise,  or  otherwise,  is  miiin- 

wTthoiu'thdlr  ^^^'^  ^^  ^^  private  charges  of  the  lord  of  such  liberty  or  franchise,  or 

coiuent.         of  any  other  private  person,  such  gaol  or  prison  shall  not  be  used  for 

the  purposes  of  commitments  under  the  said  act  until  such  lord  or 

person  as  aforesaid  shall  have  given  his  consent  in  writing  to  such  gaol 

or  prison  being  so  used. 

Sec.  9  &  10  y.  And  whereas  by  the  said  act  of  the  tenth  year  of  her  Majesty  it 
Vict  c.  95,  ^^^  enacted  "  that  it  should  be  lawful  for  any  court  holden  under  that 
act,  with  the  approval  of  one  of  her  Majesty's  principal  secretaries  of 
state,  to  use  as  a  prison  for  the  purposes  of  that  act  any  prison  then 
belonging  to  any  court  tiirt)lden  under  any  of  the  acts  cited  in  the  sche- 
dules (A.)  and  (B.)  to'  that  act  in  all  cases  where  it  should  appear  to 
the  said  secretary  of  state  that  the  common  gaol  or  house  of  correction 


tap.  101.]  County  Court  Acts.  85 

of  the  ooanty,  diatriet,  or  place  in  which  the  oornt  waa  eatablidwd  waa 

incooTeniently  aitoated,  or  waa  not  applicahle  for  tlie  nae  of  the  aaid 

oonrta ;  and  whenerer  any  anoh  priaon  diotild  be  ao  allowed  to  be  naed, 

it  ahonld  be  deemed  one  of  the  common  gaola  of  the  covnty  for  which  it 

ahonld  be  naed,  aa  if  it  had  been  profided.  after  preaentment  of  the 

inaalBeiency  of  one  common  gaol  for  anch  county,  under  the  proriaiona 

of  an  act  paaaed  in  the  aizth  year  of  the  reign  of  her  Majeaty,  intituled, 

'  An  Act  to  amend  the  Lawa  concerning  Priiona :'  "  And  whereaa  a  a  ft6  Vict. 

priaon  need  under  the  aaid  recited  enactment  for  a  division  of  a  county  ^'  96< 

may  be  deemed  a  gaol  for  the  county  at  large :  Be  it  declared  and 

enacted.  That  where  a  priaon  allowed  to  be  naed  with  the  approval  of  a  priion  used 

Boch  aecretary  of  atate  shall  be  ao  used  for  any  riding,  parts,  or  division  "i"^  recited 

of  a  county  having  a  diatinct  commiasion  of  the  peace,  or  a  distinct  S^di^, 

rate,  in  the  nature  of  a  county  rate,  applicable  to  the  maintenance  of  a  parts,  ordivi- 

Eriaon  for  such  riding,  parta,  or  division  (and  not  for  the  county  at  ^uq^^o),^ 
trge),  auch  prison  shall  be  deemed  one  of  the  common  gaols  for  the  deemodfa 
riding,  parts,  or  division  for  which  it  is  so  used  (and  not  for  the  county  common  gaol 
At  large),  as  if  it  had  been  provided  after  presentment  of  the  insaffi.  f^g 'p^J,^^ 
cieney  of  one  common  gaol  for  such  riding,  parts,  or  division  under  division. 
the  ssid  act  of  the  sixth  year  of  her  Majesty. 

VI.  Powfr  to  ieerBtary  i^  $tate,  with  eoruent  9/  th9  treatury,  to 
alter  feei  pojfobh  on  proeeedingg  m  coicii^v  courtt.^Bepealed  by 
19  4-  20  Viet.  e.  108,  a.  3,  Schedule  {A.) 

VII.  And  be  it  enacted,  That  so  much  of  the  said  act  of  the  tenth  So  much  of 
year  of  her  Majesty  aa  directa  that  the  clerk  of  every  conrt  holden  recited  act, 
under  the  aaid  act  aball  pay  over  to  the  treasurer  of  the  court,  quar-  c.'ss^B^^Vi 
terly  or  oftener  in  every  year,  by  order  of  the  court,  the  monies  as  directs    * 
remaining  in  his  handa  over  and  above  his  own  fees,  and  such  balance  ^^^^  ^  P^V 
aa  he  ahall  be  allowed  by  order  of  the  court  to  retain  for  the  current  to  neaswcr! 
ezpenditare  of  the  court,  ahall  be  repealed ;  and  the  derk  of  every  repealed, 
court  holden  under  the  add  act  shall  pay  over  to  the  treasurer  of  the  Clerk  to  pay 
court,  quarterly  or  oftener  in  every  year,  aa  be  may  be  directed  by  the  P^  ^** 
commiasioners  of  her  Majesty's  treasury,  the  monies  remaining  in  his  the'u^'ury 
hands  over  and  above  his  own  fees,  and  auch  balance  as  he  shall  be  may  direct, 
allowed  by  order  of  Uie  aaid  commissioners  to  retain  for  the  current 
expenditure  of  the  court. 

VIII.  And  be  it  enacted,  That  so  much  of  the  said  act  of  the  tenth  so  much  of 
year  of  her  Majesty  aa  enacta  that  the  clerk  of  every  court,  under  the  ^  ^^  ^ict. 
directions  of  the  commissioners  of  her  Majesty's  treasury,  and  subject  ^  eiuctsthat 
to  such  regulations  as  they  may  require  to  be  enforced,  shall  make  all  clerks  shall 
necessary  contracta  or  otherwiae  provide  for  repairing  and  furnishing,  ^^^^;^ 
and  for  cleaning,  lighting,  and  warming  the  court-house  and  offices  of  contracts,  && 
such  court,  and  for  supplying  the  said  court  and  offices  with  law  and  repealed, 
office  books  and  stationery,  and  for  defraying  all  other  necessary 
expenses,  not  otherwise  provided  for,  incident  to  the  holding  of  the 

said  court,  and  aa  providea  that  no  payment  for  any  charge  shall  be 

allowed  in  the  clerk's  accounts  untU  allowed  under  the  hknd  of  the  Treasury  to 

judge,  ahall  be  repealed ;  and  it  ahall  be  lawful  for  the  commiasioners  f^^]^^^' 

of  her  Majesty's  treaaury  to  provide  for  the  aeveral  pnrpoaea,  and  for  purposes,  sod 

defraying  the  aeveral  expenses  aforeaaid,  in  such  manner  and  by  the  dcftvy  the 

agency  of  auch  officers  of  the  court,  or  otherwise,  aa  to  them  ahall  ^P^<<»' 
a^fif  See  194  29 

■««™  "*•  Vict  c.  iS, 

S.85. 

IX.  Providing  for  payment  of  the  espetuee  incurred  under  10  ^  11 
Vict.  c.  102,  tmd  for  applying  the  eurplue  iff  general  fund  of  any 
court  to  eapeneee  qf  any  other  courts  where  euch  fund  it  deficient, 
virtuaUy  repealed  by  19  if  20  Vict.  c.  108. 
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So  mudi  «f 
9&  10  Vice 
c.  95, «,  8,  •• 
requires  no- 
tice of  her 
Majesty's  in- 
tention to 
roske  order 
in  council  re- 
pelled. 


auihi!ri!!r  ^*  ^°^  ^  ^^  enacted,  Thtt  it  dull  be  lawfel  for  the  judge  of  any 
baiii^  toact  oouit  holden  under  the  laid  act  of  the  tenth  year  of  her  Mi^eitf,  by 
a«  broken,  any  writing  nnder  his  hand,  to  anthoriae  any  of  the  bailiffs  appointed 
by  the  high  bailiff  nnder  the  said  act  to  act  as  brokers  or  appimisen, 
for  the  purpose  of  selling  or  rahiing  any  goods,  chattels,  or  effects 
taken  in  execution  nnder  the  said  set ;  and  the  bailiffs  so  authorised  by 
the  jndge  may,  without  other  licence  in  this  behalf,  do  and  peiform  aU 
the  duties  and  shall  be  entitled  to  the  poundage  which  sworn  broken 
or  appraisers  may  now  do  and  perform  and  are  entitled  to  under  the 
said  act. 

XI.  And  be  it  enacted,  Tbat  so  mnch  of  the  said  act  of  the  tenth 
year  of  her  Majesty  as  requires  that  notice  of  the  intention  of  her 
Majesty  to  take  into  consideration  the  propriety  of  making  any  order 
In  council  for  the  purposes  of  the  said  act  shall  be  published  in  tlM 
Xoiuion  Gaxeite  one  cskndar  month  at  least  before  any  such  order  shall 
be  made,  shall  be  repealed. 

XII.  Lord  CkametUor  any  auikoriae  Jh€  jmigm  t^  ewadff  eomrii 
to  make  general  rulee,  euek  rv/es  to  he  approved  iy  judgee  of  ike 
euperior  courte,  and  laid  b^ore  parliament. — Rep,  ^  19  ^  20  Vid. 
c.  108,  s.  3,  Sehed,  {A,) 

XIII.  No  action  or  euit  to  be  brought  im  ike  MarehaUem  or  Palace 
Court  or  Peveril  Court  Hffter  the  pautag  ^  thie  act, 

XIV.  Powere  of  Marehalaea  and  Palace  and  Peveril  Cowrie  to 
eeaee  on  Zlet  JOeeember  1849,  and  aetione  and  euite  then  depending 
to  be  tran^erred  to  the  Court  qf  Common  Pleae  or  the  eountg  court, 
ae  the  eaee  may  require, 

XV.  Judgmente  of  aboliehed  eourte  obtained  oa  or  brfore  Zlet 
December  1849,  mag  be  enforced  ae  heretqfore, 

XVI.  Recorde  nf  aboliehed  eourte  to  be  placed  under  the  charge  of 
Maeter  if  the  RoUe,  under  1  Sf  2  Ftcf.  c.  94. 

XYII.  Con^^eneation  to  qffleen  qf  aboliehed  eourte, 

Attomiei  and  XVIII.  And  be  it  enacted,  That  no  privilege  shall  be  allowed  to  aify 
•oiidtMs  not  attorney,  solicitor,  or  other  person,  to  exempt  him  from  the  provisions 
proSiSonB  <S  of  this  act  Or  the  said  act  for  the  more  easy  recovery  of  small  debts  and 
this  Act.         demands  in  England. 
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13  &  14  VICT.  CAP.  61. 

An  Act  to  extend  the  Act  for  the  more  easy  Recovery  of 
Snudl  Debts  and  Demands  in  Englandj  and  to  amend 
the  same.  [14th  August  1850.] 

Whikras  by  an  act  passed  in  the  teoth  year  of  the  reig^  of  her  9  &  lo  Vict, 
present  Majesty,  intitoled,  "  An  Act  for  the  more  easy  Recovery  of  ^^^ 
Small  Debts  and  Demands  in  England/'  jurisdiction  is  given  to  the     * 
oonrts  bolden  under  the  said  act  for  the  recovery  of  certain  debtSt 
damages,  and  demands    therein    mentioned    not   exceeding   twenty 
ponnds :  And  whereas  it  is  expedient  to  extend  the  provisions  of  the 
said  act,  and  also  of  a  certain  other  act  passed  in  the  thirteenth  year  of 
the  reign  of  her  said  Majesty,  intituled,  "An  Act  to  amend  the  Act  lo  &  ].i  Viet. 
for  the  more  easy  Recovery  of  Small  Debts  and  Demands  in  England,  <^  101. 
and  to  abolish  certain  Inferior  Courts  of  Record/'  to  debts,  damages, 
and  demands  not  exceeding  the  sum  of  fifty  pounds,  and  to  alter  and 
amend  the  said  first- mentioned  act  in  manner  hereinafter  mentioned : 
Be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  the  jurisdiction  of  the  several  courts  holden  or  to  be  Extemionof 
holden  under  the  said  act  of  the  tenth  year  of  her  Migesty  shall  extend  Jurladkcion. 
to  the  recovery  of  any  debt,  damage,  or  demand  not  exceeding  the 
sum  of  fifty  pounds,  and  to  all  actions  in  respect  thereof  (save  and 
except  the  several  actions  specified  in  the  proviso  in  section  fifty -eight  9  &  10  Vict 
of  the  same  act) ;  and  that  the  several  powers  and  provisions  of  the  c.  95, «.  5tt. 
said  several  acts  of  the  tenth  and  thirteenth  years  of  her  Majesty,  and 
all  rules,  orders,  and  regulations  which  have  been  or  may  be  made  in 
pursuance  of  the  said  acta,  or  either  of  them,  shall  extend  to  all  debts, 
damages,  and  demands  which  may  be  sued  for  in  the  said  courts  or 
any  of  them  not  exceeding  the  sum  of  fifty  pounds,  and  to  all  pro- 
ceedings and  judgments  for  the  recovery  of  the  same,  or  otherwise  in 
relation  thereto  respectively,  as  fully  and  effectually,  to  all  intents  and 
purposes,  as  the  same  respectively  are  now  or  may  be  applicable  to 
debta,  damages,  and  demands  wi^in  the  present  jurisdiction  of  the 
said  courts. 

II.  And  be  it  enacted,  That  this  act  and  the  said  recited  acts  of  the  This  act  to  be 
tenth  and  thirteenth  years  of  her  Majesty  shall  be  read  and  construed  ^"h9^io 
as  one  act,  as  if  the  several  provisions  in  the  said  recited  acts  contained,  vict.  c  95. 
not  inconsistent  with  the  provisions  of  this  act,  were  repeated  and  re*  ^'^^  1'  &.  ^^ 
enacted  in  thU  act.  .  F  vict.aioi. 

III.  And  be  it  enacted,  That  no  deputy  judge  of  any  %uch  county  Deputy  judge 
court,  save  and  except  the  Westminster  County  Court  of  Middlesex,  »ot  toprac- 
ahall  during  the  time  he  acts  or  shall  be  entitled  to  act  as  such  deputy,  trict*wh!lst 
practise  as  a  barrister  in  any  court  within  the  district  for  which  he  acts  he  acts  as 

or  ahall  be  entitled  to  act  as  such  deputy;  and  that  every  clerk  and  ^^^' . 
assistant  clerk  appointed  after  the  passing  of  this  act  to  any  of  such  to  rasfcie  in  ' 
courts  shall  reside  within  the  district  of  the  court  or  courts  for  which  district. 
be  shall  have  been  appointed. 
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Power  to  re-        IV.  And  be  it  enacted,  That  m>  much  of  the  nid  act  of  the  tenth 

hi^^^mlri'   y^^  ^^  ^^^  Majesty  aa  relates  to  the  remoTal  of  clerks  or  high  bailiffs 

or  assistant '   of  the  courts  holden  under  the  said  act  shall  be  repealed ;  and  it  shall 

clerks.  be  lawful  for  the  Lord  Chancellor,  or,  where  the  whole  of  the  district 

9  &  10  Vict     of  the  court  or  courts  for  which  the  clerk  or  high  bailiff  shall  haTe 

c  <)5p  ss.  24.     fy^Q  appointed  is  within  the  duchy  of  Lancaster^  for  the  chancellor 

of  the  duchy  of  Lancaster,  when  such  Lord  Chancellor  or  chancellor 

of  the  duchy  shall  in  his  discretion  think  fit,  to  remove  the  clerk,  high 

bailiff,  or  any  assistant  clerk  of  any  such  court  or  courts  from  his  office, 

and  fix>m  time  to  time  to  make  such  order  as  to  the  attendance  of  any 

clerk,  deputy  derk,  or  assistant  clerk,  during  the  sitting  of  the  court 

or  otherwise,  as  he  shall  think  fit:  provided  always,  that  nothing 

herein  contained  shall  affect  the  tenure  of  office  of  any  person  who 

before  the  passing  of  the  said  act  held  an  office  in  any  of  the  courts 

mentioned  in  the  Schedule  (A.)  annexed  to  the  said  act. 

V.  Feeg  to  be  taken  according  to  teheduie*  Power  to  tecrettnrp  of 
itatct  ynth  coment  of  the  treaewy,  to  miter  feee, — Rep.  by  19  4r  20 
Viet.  c.  101,  «.  3,  Sehed.  (A.) 

VI.  Feee  to  be  taken  by  barriMtere  end  mttonUei, — Rep,  by  19  S^  20 
Viet,  e,  108,  e,  3,  Sched.  {A.) 

VII.  Power  of  paying  judgee,  elerki,  and  high  bailife  by  ealmry 
instead  o/feee  given  to  the  lorde  of  the  treaettry  and  the  eeeretary  qf 
etaie.-^Rep.  by  19  Sf  20  Viet.  e.  108,  «.  3,  Sched,  {A.) 

Confession  of      VIII.  And  be  it  enacted,  That  any  person  against  whom  a  plaint 
debts  or  parts  gbsll  be  entered  in  any  county  court  may,  if  he  think  fit,  whether  he 
and^udgmwn  ^®  »«mmoned  upon  such  plaint  or  not,  in  the  presence  of  the  clerk  or 
thereupon,      assistant  clerk  of  the  court  in  which  such  plaint  shall  have  been 
Ku/0, 183.       entered,  or  one  of  their  clerks  respectively,  or  in  the  presence  of  an 
Farm,  GO.        attorney  of  one  of  the  superior  courts,  sign  a  statement  confessing  and 
admitting  the  amount  of  the  debt  or  demand  or  part  of  the  amount  of 
the  debt  or  demand  for  which  such  plaint  shall  have  been  entered ; 
.         and  such  clerk  or  assistant  clerk  shall,  as  soon  ss  conveniently  may  be 
y^T""'    '       A^r  receiving  such  statement,  send  notice  thereof  to  the  plaintiff,  by 
the  post,  or  by  causing  the  same  to  be  delivered  at  his  usual  place  of 
abode  or  business ;  snd  thereupon  it  shall  not  be  necessary  for  the  said 
plaintiff  to  prove  the  debt  or  demand  so  confessed  and  admitted  as 
aforesaid ;  but  the  judge  of  such  court,  at  the  next  sitting  of  such 
court,  whether  the  parties  or  either  of  them  attend  such  court  or  not. 
Farm,  TO.       shall,  upon  proof  by  affidavit  of  the  signature  of  the  party,  if  such 
statemeot  were  not  made  in  the  presence  of  the  clerk  or  assistant  clerk, 
proceed  to  give  judgment  for  the  debt  or  demand  so  confessed  and 
admitted,  in  the  same  manner  and  subject  to  the  same  conditions  as  if 
be  had  tried  the  cause  snd  given  judgment  thereupon  under  the  pro- 
visions of  the  said  first-recited  act. 

Agreement  at      IX.  And  be  it  enacted.  That  if  the  person  against  whom  a  plaint 

to  the  amount  shall  be  entered  in  any  county  court  can  s^ree  with  the  person  on 

2^^^^^'   whose  behalf  such  plaint  shall  have  been  entered  upon  the  amount  of 

tions  of  pay.  the  debt  or  demand  in  respect  of  which  such  plaint  shall  have  been 

"*™'-  entered,  and  upon  the  terms  and  conditioiu  upon  which  the  same  shall 

Ati/^,  184.       be  paid  or  satisfied,  it  shsll  be  lawful  for  such  persons  respectively,  in 

'^''^'  ^       the  presence  of  the  derk  or  assistant  clerk  of  the  court  in  which  such 

plaint  shall  have  been  entered,  or  one  of  their  clerks  respectively,  or 

in  the  presence  of  an  attorney  of  one  of  the  superior  courts,  to  sign  a 

statement  of  the  amount  of  the  debt  or  demand  so  agreed  upon  between 

such  persons  respectively,  and  of  the  terms  and  conditions  upon  which 
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the  tame  shall  be  paid  or  latisfied,  laeh  clerk  or  assistant  derk  shall 

receire  such  statement,  and  shall  thereupon,  nponproof  by  affidavit  of  the  Fbnn,  74. 

signature  of  the  party,  if  such  statement  were  not  made  in  the  presence 

of  the  clerk  or  assistant  derk,  enter  up  judgment  for  the  plaintiff  for 

the  amount  of  the  debt  or  demand  so  agreed  on,  and  upon  the  terms 

and  conditions  mentioned  in  such  statement ;  and  sach  judgment  shall 

to  all  intents  and  purposes  be  the  same,  and  have  the  same  effect,  and  Fomu,  45, 

shall  be  enforced  and  enforceable  in  the  same  manner,  as  if  it  had  been  ^ 

a  judgment  of  the  judge  of  the  said  court. 

X.  And  be  it  enacted.  That  in  erery  ease  where  the  phuntiff  shall  If  plaintiff  or 
not  appear,  either  by  himself  or  his  attorney,  upon  the  day  of  the  du  notmra^ 
return  of  any  summons  for  hearing,  or  at  any  continuation  or  adjourn-  on  day  of^ 
ment  of  the  said  hearing,  and  the  defendant  shall  appear  dther  by  ^^^*  ^^^ 
himself  or  his  attorney  upon  such  day  of  hearing,  continuation,  or  ^wi^ed  to 
adjournment,  it  shall  be  lawful  for  the  judge  to  award  to  the  defendant  defendant  for 
or  to  his  attorney,  by  way  of  costs  of  his  attendance  and  satisfaction  for  and^tmd- 
his  trouble,  snch  sum  as  the  judge  in  his  discretion  shall  think  fit ;  and  anee. 

the  sum  so  awarded  shall  be  recoverable  from  the  plaintiff  by  such  ways  ^  ^^  ^^ 
and  means  as  any  debt  or  damage,  ordered  to  be  paid  by  the  same  court'  ^^'  *J^ 
can  be  recoTered.  p^  ^j^ 

XI.  And  be  it  enacted,  that  if  in  any  action  commenced  after  the  Piaintiflk  tb- 
passing  of  this  act  in  any  of  her  Majesty's  superior  courts  of  record,  ^e^unfJi" 
in  covenant,   debt,  detinue,  or  assumpsit,   not  bdng  an  action  for  courts  itiim 
breach  of  promise  of  marriage,  the  plaintiff  shall  recover  a  sum  not  "^t  exceeding 
exceeding  twenty  pounds,  or  if,  in  any  action  commenced  after  the  uoni^o/con- 
jNuning  of  this  act  in  any  of  her  Majesty's  superior  courts  of  record,  tract,  or  51.' 
in  trespaas,  trover,  or  case,  not  bdng  an  action  for  mdidous  prosecu-  '.''  utiona  of 
tion,  or  for  libel,  or  for  dsnder,  or  for  crimind  conversation,  or  for  which'tlto 
seduction,  the  pUuntiff  shall  recover  a  sum  not  exceeding  five  pounds,  county  court 
the  plaintiff  shall  have  judgment  to  recover  such  sum  only,  and  no  costs,  {^^"^'^% 
except  in  the  cases  herdnafter  provided  (a),  and  except  in  the  case  of  no  costs. 

a  judgment  by  default ;  and  it  shdl  not  be  necessary  to  enter  any  sug-  See  9  &  10 
gestion  on  the  record  to  deprive  such  pldntiff  of  costs,  nor  shall  any  ^^^^  ^' 
snch  plaintiff  be  entitled  to  costs  by  reason  of  any  privilege  as  attorney 
or  officer  of  such  court  or  otherwise. 

XII.  Provided  dways,  and  be  it  enacted.  That  if  the  pldntiff  shall  Judceat  the 
in  any  such  action  as  aforesdd  recover  a  sum  less  than  the  sum  in  that  ||fy,  toontitJe 
behdf  hereinbefore  mentioned,  by  verdict,  and  the  judge  or  other  pre-  the  plainiifi 
dding  officer  before  whom  such  verdict  shdl  be  obtained  shall  certify  ^<»su. 

on  the  back  of  the  record  that  it  appeared  to  him  at  the  trid  that  the 
cause  of  action  was  one  for  which  a  pldnt  could  not  have  been  entered 
in  any  such  county  court  as  aforesdd,  or  that  it  appeared  to  him  at  the 
trial,  that  there  was  a  sufficient  reason  for  bringing  the  sdd  action  in 
the  court  in  which  the  said  action  was  brought,  the  pldntiff  in  such 
case  shall  have  the  same  judgment  to  recover  his  costs  that  he  wodd 
have  had  if  this  act  had  not  been  passed. 

XIII.  If  the  eourtf  or  a  judge  at  ehambertt  make  on  orders  the 
plaintifto  have  eoeie.^ Repealed  by  15  Sf  16  Viet,  e.  54,  s.  4. 

XIY.  And  be  it  enacted,  Thatif  dther  partyin  any  cause  of  the  amount  Parties  ag- 
to  which  jurisdiction  is  given  to  the  county  courts  by  this  act  shdl  be  ^^  "''^^ 
dissatisfied  with  the  determination  or  direction  of  the  said  court  in  point  j,^;^  \^  ^ 
of  law,  or  upon  the  admisdon  or  rejection  of  any  evidence,  such  party  150. 

(a)  See  19  &  80  Viet.  c.  lOB,  s.  301 
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J^mu.osto  may  appeal  from  the  same  to  any  of  the  loperior  eourta  of  common 

Wt,H»wUh.  ^^  *^  Weatmintter  [two  or  more  of  ike  pviene  judgee  whereof  $MaU 

in  brndceu  *^  *«*'  ^f  <«^  «  «  «>»»^  »/  oppeal  for  thai  purpoee],  proTided  that 

r^MoM^  iuch  party  shall,  within  ten  days  after  snch  determination  or  dir«ction, 

c;M.i. «.  ^'*  "°**^  °^  ■"**  *PP*»*  *°  ***«  ^^^  P*rty»  o"^  *»»  attorney,  and  alao 

See  lb  s  3.  ^^*  •ccurity,  to  be  approved  by  the  clerk  of  the  court,  for  the  costs  of 

the  appeal,  whatever  be  the  event  of  the  appeal,  and  for  the  amount  of 

Am  to«Ku.  the  jndf  ment,  if  he  be  the  defendant  and  the  appeal  be  dismissed ;  pro- 

a2/«  134  te  ^^^  nevertheless,  that  such  secnrity,  so  far  as  regards  the  amount  of 

138.  ^  judgment,  shall  not  be  required  in  any  case  where  the  judge  of  the 

f^g^^^  JO  county  court  shall  have  ordered  the  party  appealing  to  pay  the  amount 

IS,  14.'  of  such  judgment  into  the  hands  of  the  clerk  of  the  county  court  In 

which  such  action  shall  have  been  tried,  and  the  same  shall  have  been 

vijt  c.  ITO?  ^V^  accordingly ;  and  the  said  court  of  appeal  may  either  order  a  new 

u.  70, 71,  at  trial  on  such  terms  as  it  thinks  fit,  or  may  order  judgment   to  be 

^Su^dt  ^^^^J^^  «'ther  party,  as  the  case  may  be,  and  may  make  such 

to  the  other  Order  with  respect  to  the  costs  of  the  said  appeal  as  such  court  may 

crura <n  think  proper;  and  such  orders  shall  be  final. 

vhiehan 

appeal  moffhthfod, 

intSSom*"  ^^-  ^^^  ^  **  enacted,  That  such  appeal  shall  be  in  the  form  of  a 
of  acaae  ^^^  igreed  on  by  both  parties,  or  their  attomies,  and  if  they  cannot 
agreed  on  by  agree,  the  judge  of  the  county  court,  upon  being  applied  to  by  them  or 
buu/'they^  their  attomies,  shall  settle  the  case  and  sign  it ;  and  such  case  shall  be 
cannot  agree,  transmitted  by  the  appellant  to  the  rule  department  of  the  master's 
Ju^^towttle  oflice  of  the  court  in  which  the  appeal  is  to  be  brought. 

RmU,14&.     Fonn,fl8i 

No  oerttarail,  XVI.  And  be  it  enacted.  That  no  judgment,  order,  or  determination 
aliow^  f^^  ^^  "'^^  ^y  ^7  i^'^tS^  of  a  county  court,  nor  any  cause  or  matter 
See  9  &  10  brought  before  him  or  pending  in  his  court,  shall  be  removed  by  appeal, 
Vkt  c.  95,  motion,  writ  of  error,  certiorari,  or  otherwise,  into  any  other  court 
&  so'vua.^'  whatever,  save  and  except  in  the  manner  and  according  to  the  provisions 
c.  106,  a.  38.    hereinbefore  mentioned. 

XVII.  In  certain  cuaee,  on  agreement  of  the  partiee,  court  ehall 
hove  power  to  try  eoueee,  although  the  mattere  be  beyond  ite  JuriediC" 
tion.—Repeeled  by  19  4*  20  Vict  c.  108,  $,  3,  Schedule  (A).  See 
aleo$ect.2Zqf  thai  act. 

No  lecond  XVIII.  And  be  it  enacted,  That  if  any  party  shall  sue  another  in  any 

■uit  in  second  county  court  for  any  debt  or  other  cause  of  action  for  which  he  hath 

same  oT  ^*   already  sued  him,  and  obtained  judgment  in  any  other  court,  the  proof 

of  such  former  suit  having  been  brought  and  judgment  obtained  may  be 

given,  and  the  party  so  suing  shall  not  be  entitled  to  recover  in  such 

Treble  coiti.   s^'Oond  suit,  snd  shall  be  adjudged  to  pay  three  times  the  costs  of  such 

second  suit  to  the  opposite  party. 

No  action  to  XIX.  And  be  it  enacted.  That  from  and  after  the  passing  of  this 
anfrnt^Kiiiir  "^  ^^  action  shall  be  brought  against  any  high  bailiff  or  bailiff,  or 
^,  acting  '  against  any  person  or  persons  acting  by  the  order  and  in  aid  of  any 
under  order  high  bailiff,  for  anything  done  in  obedience  to  any  warrant  under  Uie 
^u^?n^  hand  of  the  clerk  or  clerks  of  the  said  court  and  the  seal  of  the  said 
tioe ;  and  court,  until  demand  hath  been  made  or  left  at  the  office  of  such  high 
*^*^^  to  hlf  bailiff  by  the  party  or  parties  intending  to  bring  anch  action,  or  by  hiS| 
made  defend.  ^^>  or  their  attorney  or  agent,  in  writing,  signed  by  the  party  demand- 
ant in  the  ing  the  same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same 
luit.  ]|2tj^  b^n  refused  or  neglpcted  by  the  space  of  sly  da|s  after  such  de- 
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manil ;  nd  in  CMt  after  nch  demand  and  oompHanoe  tlierewith,  by  sm9  &  lo 
ahowing  the  aaid  warrant  to  and  permitting  a  oopr  to  be  taken  thereof  v*cl  e.  S5,  s. 
by  the  party  demanduij;  the  lame,  any  action  ihaU  be  brought  against  vkllf  m,^^ 
tnch  liigh  baiiiff,  bailiff,  or  Qtlwr  peraon  or  peraons  acting  in  hia  ^d  fSor  a.  8. 
any  anch  canae  as  aibreaaid,  without  making  the  elerk  or  elerks  of  the 
aaid  conrt  who  aigned  or  sealed  the  said  warrant  deliendant  or  defendants, 
that  on  prodnoing  or  proviag  such  warrant  at  tiie  trial  of  such  action, 
the  jury  ahall  give  their  Teidict  for  the  defendant  or  defendants,  not- 
withstanding any  defect  of  jorisdictlon  or  other  irregnlarity  in  the  said 
warrant ;  and  if  such  action  be  brought  jointly  agidnst  such  elerk  or 
derkSy  and  alao  against  soch  h^  bailiff  or  bailiff,  or  person  or  persons 
acting  in  his  or  their  aid  as  aforesaid,  then  on  proof  of  such  warrant 
the  jury  shall  find  for  such  high  bailiff  or  bailiff,  and  for  such  person 
or  persona  so  acting  as  aforoaid,  notwithstanding  snch  defect  or  irre- 
gnlaiity  as  aforesaid ;  and  if  the  vordict  ahall  be  given  against  the  said 
derk  or  derks,  that  in  snch  caae  the  plaintiff  or  plaintiffs  shall  reoover 
his,  her,  or  their  costs  against  him  or  tiiem,  to  be  tfcied  in  such  man« 
ner  by  the  proper  officer  as  to  indude  such  costs  as  such  plaintiff  or 
plaintiffs  are  liable  to  pay  to  snch  defendant  or  defendants  for  whom 
snch  rerdict  shall  be  found  as  aforesaid ;  and  if  any  action  shall  be 
brought  the  defendant  or  defendanta  shall  and  may  plead  the  generd 
iasoe,  and  giro  the  specid  matter  in  eridenoe  at  any  trid  had  there- 
upon. 

XX.  So  much  o/9  4r  10  Viet.  e.  95,  at  requirei  a  landlord^  where  See  19  *  iO 
remi  ie  m  arrear  for  premUee  wherem  goode  haee  been  taken  in  ese-  ^\^  ^  ^^' 
eution,  to  etate  in  writing  the  terme  ^  holding^  ^c,  repealed.    To 

entitle  landlord  to  ben^t  under  recited  act  it  ehall  be  et^fleieni  to 
etate  the  mnonni  qf  rent  elaimedf  ifc^Repealed  ^  19  4*  20  Vtef. 
e.  108,  «.  3,  Schedule  (A.J 

XXI.  Enactmente  qf  recited  act  ae  altered  hg  thie  act,  ae  to  cer^ 
tain  claime  ef  ktndlorde,  to  extend  to  goode  taken  in  esecuiion, 
^Repealed  jy  19  4*  20  Fiet.  e.  108,  t.  3,  SeheduU  (A.) 

XXII.  And  be  it  enacted,  That  it  ahall  be  lawfd  for  any  judge  of  Judgeiinsy 
any  of  her  Majesty's  superior  courts  of  common  law  at  Westminster,  tions*£r^'°*' 
as  well  in  term  time  as  in  vacation,  to  hear  and  determine  applications  writs  of  jno- 
for  writs  of  prohibition  directed  to  the  judges  of  the  said  county  courts,  ^%!^ 
and  to  make  such  rules  or  orders  for  the  inning  of  snch  writs  as  might  tmnorta 
have  been  made  by  the  court,  and  all  such  rules  or  orders  so  made  by  ▼ecadon. 
any  snch  judge  shdl  hare  the  same  force  and  effect  as  rules  of  court  See  19  ft  80 
for  snch  purposes  now  have,  and  such  writs  shall  be  issued  by  virtue  of  ^*^^^4i^ 
snch  rdes  or  orders  as  wdl  in  tern\  time  as  in  vacation :  provided    *    '    ' 
dways,  that  any  rule  or  order  made  by  any  such  judge,  or  any  writ 

issu^  by  virtue  thereof,  may  be  discharged  or  varied  or  set  aside  by  the 
court,  on  application  made  thereto  hy  any  party  dissatisfied  with  such 
rule  o^  order. 

XXIII.  B^ort  whcm  e^fidaeite  tnag  be  ewom. — Bepealed  by  19  4r 
20  Vict.  c.  108,  t.  3,  Schedule  (A,) 

XXIV.  And  be  it  enacted.  That  in  every  town  or  place  where  there  Town  hsDe, 
shall  be  a  court  holden  under  the  provisions  of  the  sdd  act  of  the  tenth  j{^^^2,J^ 
year  of  her  Majeaty,  the  to«n-hdl,  conrtJionse,  or  other  public  build-  charge  for  ' 
ing  betonging  to  any  county,  dty,  borough,  or  town,  shall  be  used  for  atttingi  of 
the  purposes  of  holding  the  courts  under  the  sdd  act,  without  any  charge  c('^iy^<">^ 
for  rent  or  other  payment,  save  and  eicept  the  reasonable  and  neces-  f^^^  i^J*^ 
sary  charges  for  lifting,  warming,  and  deaning,  when  such  public  ■.  15,  aUouJ 
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banding  ii  med  for  the  pvrpoM  of  the  courts,  and  for  all  other  ezpeniea 
neoeasarily  incidental  to  the  use  of  the  said  bnilding  for  the  purposes  of 
the  courts :  provided  alwajrs,  that  the  necessary  arrangements  shall  be 
made  so  that  the  sittings  of  the  said  courts  shall  not  interfere  with  the 
biisiness  of  the  county,  city,  boroogfa,  or  town  nsoally  transacted  in 
such  town-hall,  court-house,  or  other  public  building,  or  with  any  pur- 
poses for  which  such  town-hall,  court-house,  or  other  public  building 
may  be  used  by  virtue  of  any  local  act  in  that  behalf;  pnmded  also, 
that  this  enactment  shiJl  not  apply  to  any  dty,  borongh,  or  town  in 
which  a  building  hath  preriously  to  the  passing  of  this  act  been  erected 
for  the  purposes  of  holding  the  courts  under  the  said  act  and  for  the 
bosiness  connected  with  such  coorts,  nor  shall  anything  in  this  act 
contained  be  held,  deemed,  or  taken  to  prejudice,  siffect,  or  otherwise 
interfere  with  any  lease,  contract,  agreement,  or  engagement  already 
entered  into  for  the  leasing,  erection,  hiring,  or  occupation  of  any 
building  for  the  purposes  of  holding  such  courts  therein  and  transact- 
iDg  therein  the  business  relating  to  such  courts. 
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15  &  16  VICT.  CAP.  54. 

An  Act  further  to  facilitate  and  arrange  Proceedings  in 
the  County  Courts,  [30th  June  1852.] 

Whskkas  it  ii  expedient  fnrther  to  fecilitate  and  arrange  proceed- 
ings in  the  ooonty  courts :  Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritnal  and 
temporal,  and  commons,  in  tUs  present  parliament  assembled,  and  by 
the  anthority  of  the  same,  as  follows : 

I.  Lord  Chaneellor  to  eppohU  floe  jitdgoo  qf  courts  Mold  Wider  see  19  Jk  so 
9  4r  10  Viet,  c,  95,  to  frame  a  scale  of  Jem  to  he  tubmitted  to  judges  Vict  c.  loa 
Q^  euperior  courte  for  approvoL     Costs  to  be  taxed  by  clerk  of  court,  *-  ^ 
sub/ect  to  reoiew.-^Repeaied  ^  19  ^r  20  Viet.  C,  108,  i.  3,  Sche- 

duie  {A.) 

II.  So  much  of  the  thirteenth  and  fourteenth  Victoria,  diapter  sixty-  so  much  of 
one,  section  fourteen,  as  limits  the  court  of  appeal  to  the  puisne  judges  13  ft  14  Vict 
of  the  superior  courts  of  common  law  at  Westminster,  and  the  ntting  fimiit\he' " 
of  the  said  court  of  appeal  to  a  time  out  of  term,  is  hereby  repealed ;  stttlng  or 
and  all  appeals  now  dqiending  or  hereafter  to  be  brought  before  the  5|2|S^'^^ 
said  superior  courts  shall  be  heard  and  determined  in  term  by  the  out  of  term 
judges  thereof,  as  part  of  the  ordinary  business  of  such  courts,  or  out  repealed ; 

of  term  by  any  two  or  more  of  the  judges  of  the  said  superior  courts  boES^  term 
sitting  as  a  court  of  appeal  for  that  purpose.  m  well  as  out 

of  temk 

III.  Hie  judges  of  the  said  superior  courts,  or  any  five  of  them,  of  Power  to 
whom  a  chiof  of  one  of  the  said  superior  courts  shall  be  one,  may  fit>m  {„^^^' 
time  to  time  make  general  orders  for  regulating  the  prooedings  on  ooum  to 
i^peals,  which  orders  shall  be  as  valid  as  if  included  in  this  act,  but  n^ke  orders 
shall  not  be  in  force  until  the  end  of  the  session  of  parliament  next  after  I^ISJjJS^^ 
the  promulgation  thereof. 

IV.  The  thirteenth  section  of  the  thirteenth  and  fourteenth  Victoria,  Power  to  the 
chapter  sixty-one,  is  hereby  repealed ;  and  in  any  action  in  which  the  f^^*  ^  * 
plaintiff  shall  not  be  entitled  to  recover  his  costs  by  reason  of  the  pro-  {jUmbm,  to 
visions  of  the  eleventh  section  of  such  act,  whether  there  be  a  verdict  make  anoVder 
in  such  action  or  not,  if  the  plaintiff  shall  make  it  appear  to  the  satis-  !|fj^^ 
faction  of  the  court  in  which  such  action  was  brought,  or  to  the  satis-  lUorer  his 
fiustion  of  a  judge  at  chambers,  upon  summons,  ^t  such  action  was  coati. 
brought  for  a  cause  in  which  concurrent  jurisdiction  is  given  to  the  Repeat  <ff 
superior  courts  by  the  one  hundred  and  twenty-eighth  section  of  the  ^^^  ^^iJ^' 
nintii  and  tenth  Victoria,  chapter  ninety-five,  or  for  which  no  plaint  ®'^  '"*    * 
could  have  been  entered  in  any  such  county  courts,  or  that  such  action 

was  removed  from  a  county  court  by  certiorari,  or  that  there  was  suffi- 
cient reason  for  bringing  such  action  in  the  court  in  which  such  action 
was  brought,  then  and  in  any  of  such  cases  the  court  in  which  such 
action  is  brought,  or  the  said  judge  at  chambers,  shall  thereupon,  by 
rule  or  order,  direct  that  the  plaintiff  shall  recover  his  costs,  and  there- 
upon the  plaintiff  shall  have  the  same  judgment  to  recover  his  oosta 


44 


Appendix  to  Part  I.        [15^16  Viet 


Re-ttsuing 
wamnUi 


that  be  would  have  bad  if  the  before  mentioned  act  of  the  thirteenth 
and  foarteenth  Victoria,  chapter  sixty-one,  had  not  been  passed. 

V.  That  in  all  cases  where  a  warrant  of  execution  shall  have  been 
issued  sgatnst  the  goods  and  chattels  of  any  person,  or  an  order  for  his 
commitment  been  made,  and  such  person  or  his  goods  and  chattels 
shall  be  out  of  the  jurisdiction  of  the  court,  and  such  warrant  or  order 
shall  have  been  sealed  and  stamped  by  the  derk  of  another  county 
court,  pursuant  to  the  one  hundred  and  fourth  section  of  the  act  of  the 
ninth  and  tenth  Victoria,  chapter  ninety-fiTC,  it  shall  be  lawful  for  the 
said  derk  of  such  other  court  to  re-issue  the  said  warrant  or  order  to 
the  high  bailiff  of  such  other  court,  and  thereupon  such  higb  bailiff 
shall  be  authorised  and  required  to  act  in  all  respects  in  the  execution 
of  the  said  warrant  or  order,  within  the  jurisdiction  of  the  court  to 
which  the  same  shall  hare  been  so  sent.  In  the  same  manner,  with  the 
same  powers,  and  subject  to  the  same  rules  as  if  the  district  to  which 
the  warrant  or  order  shall  hate  been  sent  were  within  the  limits  of  the 
court  which  originally  issued  the  warrant  or  order. 
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VI.  If  any  action  or  suit  shall  be  brought  against  any  person  for 

anything  done  in  pursuance  of  this  act,  or  of  any  other  act  relating  to 

county  courts,  audi  person  may  plead  the  general  issue,  and  give  the 

special  matter  in  efidenee;   and  the  warrant  under  the  seal  of  the 

.      county  oooit,  being  produced  in  any  such  action  or  suit,  shall  be  deemed 

intec.  a  61      efficient  proof  of  die  authority  of  the  said  county  court  previous  to 

a.  19.        '     the  issuing  of  such  warrant ;  and  in  case  the  plaintiff  in  such  action 

shall  have  a  verdict  pass  against  him,  be  nonsuit,  or  discontinue  the 

action  or  snit,  the  defendant  shall  in  any  of  the  said  cases  be  allowed 

full  costs  as  between  attorney  and  client. 
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VII.  If  the  oonncil  of  any  dty  or  borough,  or  a  majority  of  the  rate> 
payers  of  any  parish,  within  the  limits  of  which  a  eourt  of  local  juris- 
diction other  than  a  county  court  is  established,  under  the  said  act  of 
the  ninth  and  tenth  Victoria,  diapter  ninety-five,  or  into  the  limits  of 
which  the  jurisdiction  of  sudi  court  of  local  jurisdiction  shall  extend, 
diall  petition  the  Queen  in  council  that  the  jurisdiction  of  such  court 
of  local  jurisdiction  may  be  exduded  in  any  causes  whereof  the  county 
court  hath  cognisance,  and  if  notice  of  such  petition  shall  be  given  two 
months  before  it  is  presented,  by  public  advertisement  in  such  dty, 
boronghf  or  parish,  and  in  some  newspaper  therdn.drculated,  her 
Majesty,  by  order  in  ooundl,  may  dedare  such  exdusion  of  the  juris- 
diction of  such  court  of  locsl  jnrisidiction  throughout  the  whole  or  any 
part  of  the  district  assigned,  or  which  may  hereafter  be  assigned,  to 
such  county  court,  if  no  petition  against  declaring  such  exdnsion  be 
presented,  and  no  caveat  be  entered  at  the  oonncil  office  ;  and  if  any 
counter  petition  be  presented,  or  any  caveat  be  entered,  then  her 
Mijesty  may  refer  each  petition  and  counter  petition  to  the  judtdal 
committee  of  the  privy  council,  upon  whose  report*  her  Majesty  may 
make  soeh  order  in  council  as  she  diall  be  advised  touching  the  matter 
of  the  said  petitions,  in  respect  of  exduding  the  jurisdiction  of  such 
court  of  local  jurisdiction,  and  may  award  compensation  to  any  person 
or  persona  entitled  to  the  franchise  of  appointing  officers  of  such 
court,  or  to  any  officers  thereof  appointed  before  the  passing  of  this 
act,  to  be  given  by  the  commissioners  of  her  Miqesty's  treasury,  who 
are  hereby  empowered  to  pay  the  same. 

Aa  to  audit  of     VIII,  The  treasurer  of  the  county  court  in  which  any  insolvent's 

clerk's  estate  shall  be  administered,  at  the  audits  of  the  account  of  the  derk 

account.         ^f  ^^^  court,  shall  also  audit  and  examine  the  books  and  accounts  of 

the  derk  in  all  matters  relating  to  such  estate,  and  shall  make  a  report 
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to  the  jad^  of  the  court,  stating  whether  a  difidend  ihonld  be  made, 
and  the  general  result  of  such  audit ;  and  the  judge  shall  examine  the 
said  clerk  on  oath  as  to  the  correctness  of  such  accoanta,  and  may 
make  such  order  as  he  may  deem  requisite  respecting  a  dividend  or 
other  matter  relating  to  such  estate  and  accounts ;  and  the  treasurer 
shall  thereafter,  at  his  future  audit,  require  and  examine  the  receipts  of 
the  several  creditors  for  any  dividend ;  and  the  commissioners  of  her 
Majesty's  treasury  shall  have  power  to  make  rules  to  be  observed  by 
the  treasurers  of  county  courts  respecting  the  audit  of  the  clerk's 
accounts  of  insolvent  estates,  and  shall  have  the  same  power  of  making 
rules  for  securing  the  balances  and  other  sums  of  money  in  the  hands 
of  any  officer  of  the  county  courts  under  the  last-mentioned  act,  and 
for  the  due  accounting  and  application  of  such  balances  and  other 
sums,  that  they  have  with  respect  to  balances  and  other  sums  in  the 
same  hands  under  the  act  of  the  ninth  and  tenth  Victoria,  chapter 
ninety-fiTe. 

TX.  The  clerk  and  the   high  bailiff  of  every  county  court  shall  Account  of 
deliver  quarterly  to  the  treasurer,  in  such  form  as  the  treasurer,  by  JSiva^ 
direction  of  the  said  commissioners,  shall  require,  a  full  account  in 
writing  of  the  fees  from  time  to  time  received  by  them  respectively 
under  the  act  of  the  ninth  and  tenth  Victoria,  chapter  ninety-five. 

X.  And  whereas  by  the  said  act  passed  in  the  ninth  and  tenth  yean  ProTision  of 
of  her  present  Majesty,  it  was  enacted   that   no  person  should  be  J.^^Vgi^'si 
entitled  to  appear  for  any  other  party  to  any  proceeding  in  any  of  the  topenom 
said  courts  "  unless  he  be  an  attorney  of  one  of  her  Majesty's  superior  qualifiedto 
courts  of  record,  or  a  barrister-at-law,  instructed  by  such  attorney  on  e^Sm^omiTts 
behalf  of  the  party,  or,  by  leave  of  the  judge,  any  other  person  repealed. 
allowed  by  the  judge  to  appear  instead  of  such  party,  but  that  no 
barrister,  attorney,  or  other  person,    except   by  leave  of  the  judge, 

should  be  entitled  to  be  heard  to  argue  any  question  as  counsel  for  any 

other  person  in  any  proceeding  in  any  court  holden  under  that  act: 

Be  it  ena'cted,  That  the  said  last  recited  enactment  be  repealed  ;  and 

that  it  shall  be  lawful  for  the  party  to  the  suit  or  other  proceeding,  or 

for  an  attorney  of  one  of  her  Majesty's  superior  courts  of  record  ^ing  An'Mi  86, 87. 

an  attorney  acting  generally  in  the  action  for  such  party,  but  not  an 

attorney  retained  as  an  advocate  by  such  first-mentioned  attorney,  or 

for  a  barrister  reteined  by  or  on  behalf  of  the  party,  on  either  side,  but 

without  any  right  of  exclusive  or  pre-audience,  or,  by  leave  of  the 

judge,  for  any  other  person  allowed  by  the  judge  to  appear  instead  of 

the  party,  to  address  the  court,  but  subject  to  such  regulations  as  the 

judge  may  from  time  to  time  prescribe  for  the  ordeily  transaction  of 

the  business  of  the  court. 

XI.  Hundred  courii  of  Offhw  and  Hemlmgford  aboiiihed, 

XII.  Compensation  to  offieers  qf  hundred  eourti. 

XIII.  CompeneatUma  to  be  paid  out  qfeoneolidatedfiind. 

XIV.  After  the  psssing  of  this  act  the  greatest  salaries  to  be  re-  ¥™*y!^*^ 
ceived  in  any  case  by  the  judges  and  clerks  of  the  county  courts  ^%^j^ 
respectively  riiall  be  one  thousand  five  hundred  pounds  by  a  judge,  and  See  19  &  an 
seven  hundred  pounds  by  a  clerk,  but  in  no  case  shall  any  judge  be  X^^^^ 
paid  a  less  salary  than  twelve  hundred  pounds :  provided  always,  that        '  ^ 
the  salary  of  any  judge  or  clerk  acting  in  the  same  capacity  before  the 

passing  of  the  act  of  the  ninth  and  tenth  Victoria,  chapter  ninety-five, 
in  any  court  mentioned  in  Schedule  (A.)  to  tixat  act,  shall  not  be 
limited  to  any  sum  leas  than  the  average  amonnt  of  the  fees  and  emolu- 
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ments  of  hia  office  daring  the  seven  years  next  before  the  passing  of  the 
said  Ust-mentioned  act. 

Lord  Chan-        XV.  That  it  shall  be  lawful  for  the  Lord  Chancellor,  from  time  to 
cellar  may      time,  on  a  petition  presented  to  him  for  that  purpose,  to  recommend 
pmsioETio^tl?  ^  ^^®  commissioners  of  her  Majesty's  treasury  that  there  shnll  be 
paidto county  paid  quarterly  out  of  the  said  consolidated  fund  to  snch  of  the  judges 
court  judges.   Qf  ^y^^  county  courts  as  shall  be  afflicted  with  some  permanent  in- 
firmity disabling  him  from  the  due  execution  of  bis  office,  and  who 
shall  be  desirous  of  resigning  the  same,  an  annuity  or  clear  yearly  sum 
of  money  for  the  term  of  his  life,  not  exceeding  two  thirds  of  the  yearly 
salary  which  such  judge  shall  be  entitled  to  as  a  judge  of  county  court 
at  the  time  of  presenting  his  petition ;  and  such  annuity  or  sum  shall 
be  paid  ont  of  the  said  consolidated  fund  quarterly  or  otherwise,  as  the 
said  commissioners  may  direct. 

Judges  of  XVI.  After  three  months  from  the  passing  of  this  act  no  judge  of 

not toprac-^  the  said  county  courts  shall  practise  at  the  bar,  or  as  a  special  plttder 

tiMat  the '     or  equity  draftsman,  or  be  directly  or  indirectly  concerned  as  a  oon- 

bar  oras  spe-  yeyancer,  notary  public,  solicitor,  attorney,  or  proctor, 
cial  pleaders. 

Noderk  to  XVII.  No  clerk  of  a  oounty  court  shall  henceforth  be  appointed  for 

be  appointed  more  than  one  district  in  which  a  court  is  holden,  unless  from  there 

one  district,  being  no  attorney  resident  within  the  district  of  the  court  in  which  the 

exoq>t  in  office  of  clerk  is  vacant,  or  from  any  other  reason,  the  Lord  Chan- 

^^^'^^^f*^'  cellor,  or,  where  the  whole  of  the  district  is  within   the  dnchy  of 

f^t^.  106  Lancaster,  the  chancellor  of  the  duchy,  shall  deem  it  expedient  to  order 

s,8.    '     '  otherwise. 

A  registry  of  XVIII.  That  a  registry  of  every  judgment  entered  in  the  oounty 
county  courts  courts  for  the  sum  of  ten  pounds  and  upwards  shall  be  formed  in  such 
te£u?^'^  manner,  in  such  place,  and  under  snch  regulations  as  the  commissioners 
blJshed.  of  her  Majesty's  treasury  shall  appoint,  and  that  for  the  inspection  of 

the  said  register  when  formed  such  fees  shall  be  charged  to  persons 
desirous  of  inspecting  the  same  as  shall  be  appointed  by  the  said  com- 
missioners, and  the  proceeds  of  snch  fees  shall  be  applied  in  such 
manner  as  the  said  commissioners  shall  appoint,  in  paying  the  expenses 
incurred  in  establishing  and  maintaining  the  said  roister,  and  the 
surplus  of  such  fees,  after  providing  for  the  payment  of  such  expenses, 
shall  be  paid  over  to  the  credit  of  the  consolidated  fund  of  the  United 
Kingdom  of  Great  Britain  and  Ireland. 

No  other  per-  XIX.  Upon  the  death,  removal  or  registration  of  any  of  the  per- 
'^'nai^t^  sons  now  in  possession  of  the  office  of  clerk  of  the  county  court  of 
clerfalof  the  Gloucestershire  holden  at  Bristol,  the  remaining  person  or  persons 
Bristol  court  holding  such  office  at  the  time  of  snch  death,  removal  or  resignation, 

pment^derks  ''"^  ^  ^®  ^^  ^^^^  ^^  clerks  of  such  court,  and  no  other  person 
shall  die,  re-  shall  be  appointed  to  such  office  of  clerk  jointly  or  othnwise  until  all 
*^*  ^^  ^^  persons  holding  such  office  at  the  time  of  the  passing  of  this  act 
^^^*jj      shall  have  died,  resigned,  or  been  removed. 

Vict.  c.  95, 
S.35. 
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An  Act  to  amend  the  Acts  relating  to  the  Count}/  Courts, 

[20th  July  1856.] 

Wherxab  it  is  expedient  to  amend  and  extend  the  proTisions  of  the 
acts  relating  to  the  county  courts  established  by  the  act  passed  in  the 
session  of  parliament  holden  in  the  ninth  and  tenth  years  of  the  reign 
of  her  present  Majesty,  chapter  ninety-five:  Be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  lords  spiritual  and  temponJ,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows : 

I.  The  provisions  of  this  act  shall  come  into  operation  on  the  first  Commence- 
day  of  October  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  °^ent  of  Act. 
fifty-eiz,  except  the  provisions  relating  to  framing  a  scale  of  costs  and 

making  rules  and  orders  of  practice  and  forms  of  proceeding  which  shall 
come  into  operation  on  the  passing  of  this  act. 

II.  The  several  enactments  specified  in  Schedule  (A.)  to  this  act  are  f™^^^" 
hereby  repealed,  except  as  to  acts  done  under  them.  (A.f  rep«£L 

III.  This  act  and  the  acts  passed  in  the  sessions  of  parliament  Thltsetand 
holden  in  the  ninth  and  tenth  years  of  the  reign  of  her  present  Majesty,  9  ^^P^^^* 
diapter  ninety-five,  in  the  twelfth  and  thirteenth  years  of  the  reign  of  i^y iJ^^ 
her  present  Majesty,  chapter  one  hundred  and  one,  in  the  thirteenth  loi ;  13  ft  u 
and  fourteenth  years  of  the  reign  of  her  present  Majesty,  chapter  sixty-  ]J[JS^j^|']^ 
one,  and  in  the  fifteenth  and  sisteenth  years  of  the  reign  of  her  present  vice  e.  54. 
Majesty,  chapter  fifty-foar,  shall  be  read  and  construed  as  one  act,  as  to becon- 
if  the  several  provisions  in  the  said  recited  acts  contained,  not  inoon-  ^^  ^^^ 
sistent  with  the  provisions  of  this  act,  were  repeated  and  re-enacted  in 

this  act. 

lY.  The  provisions  of  this  act  and  of  the  recited  acts  which  apply  to  This  act  and 
any  debt  not  exceeding  twenty  pounds  shall  apply  to  such  debt  or  any  thoie  above 
part  thereof,  although  the  same  shall  be  secured  by  or  claimed  upon  2]!^[r{|{debtfl 
bill  of  exchange  or  promissory  note,  and  notwithstanding  the  statute  of  lued  for  under 
the  eighteenth  and  nineteenth  years  of  the  reign  of  her  present  Majesty,  18^  10  Vict. 
chapter  sixty-seven  (a),  *"  ^* 

V.  Where  the  time  within  which  or  where  the  mode  in  which  any  Tfane  and 
proceeding  should  be  taken  in  the  county  court  is  not  prescribed,  either  Jjj^e  °^^. 
in  this  act  or  in  any  act  relating  to  the  county  courts,  such  time  and  iQg,  [^  j^ 
mode  shall  be  appointed  by  the  rules  of  practice,  orders,  and  forms  to  reRulated  by 
be  made  as  hereinafter  provided.  {Jo?  *^'  ^"^ 

TI.  Any  person  hereafter  to  be  appomted  a  deputy  to  the  judge  of  a  QuaHflcatkm 
county  court  shall  be  a  barrister-at-law  of  seven  years'  standing,  or  shall  j*J^"*^ 
have  practised  as  a  barrister  and  special  pleader  for  at  least  seven  9  ^  jq  vict. 
years,  or  shall  be  a  judge  of  a  county  court.  c  95,  t.  S(V 

(•)  S«e  Older  in  CouneU,  put. 
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Where acourt  VII.  Where  by  reason  of  the  death  or  imaToidable  abae&oe  of  the 
cannotbeheid  judge  a  county  court  cannot  be  held,  the  registrar,  or  in  the  event  of 
tosund^aS^  his  unavoidable  absence,  the  high  baiUff,  shall  adjourn  the  court  to  sndi 
journed.  day  as  he  may  deem  convenient,  and  enter  in  the  minate  book  the  cause 
of  such  adjournment. 


Clerk  to  be         VIII.  The  clerk  of  a  county  court  shall  hereafter  be  called  the 
called  regis-    registrar  of  the  court,  and  henceforth  no  person  shall  be  appointed 
registrar  of  more  than  one  court. 


trar. 


Reg'tttrar  of       l^*  From  and  after  the  first  day  of  October  one  thousand  eight 
more  than      hundred  and  fifty-six,  a  registrar  of  more  than  one  county  court  shall 
^^tobe'^    cease  to  be  the  registrar  of  all  of  the  oourU  of  which  he  is  the  registrar, 
the  registrar    except  of  that  court  of  which  he  may  by  writing  addressed  to  the  judge 
of  all  but  one  of  snch  court  have  elected  to  remain  the  registrar :  provided  always, 
ofsachcourti.  ^y^^^  ^^  provision  shall  not  apply  to  any  registrar  who  was  derk  to  any 
court  mentioned  in  Schedule  (A)  or  (B)  to  the  act  passed  in  the  ninth 
and  tenth  years  of  the  reign  of  her  present  Majesty,  chspter  ninety- 
five,  unless  such  registrar  shall,  by  writing  addressed  to  the  judge  of 
such  courts,  have  signified  his  desire  that  it  should  apply  to  him. 

Compensa-  X.  Every  person  who  shall,  under  the  provisions  of  the  last  section, 
tioQ  to  regU-  ^^^^^  ^  (^  (he  registrar  of  one  or  more  county  courts,  shall  be  entitled 
to  receive,  as  compensation  for  the  loss  sustained  by  him  thereby,  an 
annuity  equal  to  one  fourth  of  the  yearly  amount  of  the  fees  received 
in  such  court  or  courts  for  the  use  of  the  registrar,  calculated  on  an 
average  of  the  five  years  ended  the  thirty -first  day  of  December  one 
thousand  eight  hundred  and  fifty-five,  and  the  commissioners  of  her 
Majesty's  treasury  are  hereby  empowered  to  award  in  each  case  such 
annuity,  and  to  direct  payment  of  the  same  to  be  made  out  of  any 
monies  to  be  provided  by  parliament  for  that  purpose :  provided 
always,  that  where  any  snch  registrar  shall  have  been  the  clerk  of  any 
court  mentioned  in  the  Schedule  (A)  or  (B),  to  the  act  passed  in  the 
ninth  and  tenth  years  of  the  reign  of  her  Majesty,  chapter  ninety-five, 
compensation  may  be  awarded  to  him  according  to  the  provisions  of 
section  thirty-eight  of  the  sud  act. 

Deputy  of  XI.  The  appointment  of  a  deputy  of  a  judge  of  a  county  court. 
Judge  to  on-  whether  such  deputy  shall  have  been  appointed  by  the  judge,  or  by 
aftef  death  of  the  Lord  Chancellor,  or  by  the  chancellor  of  the  duchy  of  Lancaster, 
Judge  till  a      ehall  not  be  vacated  by  the  death  of  the  judge,  but  his  acts  done  after 

li^^tod!      >^^^  ^^^^^  '^^  ^  "  ^^^^  ^  ^^  ^^^  i^^^!^  ^^^  ^^^  ^^^*  "^^  ^«  "^^ 
9  ft  10  Vict     con^u^ue  to  act  in  all  the  courts  of  the  district  of  whidi  the  deceased 
c.  95,  s.  fia      was  judge  until  the  Lord  Chancellor,  or,  where  the  whole  of  such  dis- 
trict is  within  the  duchy  of  Lancaster,  until  the  chancellor  of  that 
duchy  shall  otherwise  order,  or  a  successor  to  such  judge  shall  be 
Remancra-      appointed ;    and  such  deputy  shall  receive  as  remuneration  for  the 
iXv^***^^  period  that  he  may  act  as  deputy,  after  the  death  of  the  judge,  such 
sum  as  the  Lord  Chancellor  shall  direct,  or  if  the  successor  of  the 
deceased  judge  be  appointed  by  the  CbanccJlor  of  the  duchy  of  Lan- 
caster, then  as  the  said  chancellor  of  the  duchy  shall  direct,  and  such 
sum  shall  be  deducted  from  the  salary  and  travelling  allowance  of  the 
judge  appointed  to  succeed  the  deceased  judge ;  and  the  provisions  of 
this  section  shall  apply  to  all  acts  done  by  any  deputy  prior  to  the  com- 
mencement of  this  act. 

Deputy  of  le-  ^H.  The  appointment  of  a  deputy  of  a  registrar  shall  not  be 
giHiartocon-  vacatad  by  the  death  or  removal  of  the  registrar,  but  his  acts  done 
lite  dMth^or  '^'  "^^  ^^^  ^^  removal  shaU  be  as  vaUd  as  if  the  registrar  had  not 
removal  of  died  or  been  removed,  and  he  shall  continue  to  act  until  a  sucoeisor 
TCgi»trar. 
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to  inch  registrar  iball  be  appointed ;  and  he  shall  reeetve  as  remnne-  9  &  lo  Vict 
ration  for  his  terrioes  daring  the  period  he  maj  to  act  after  the  death  c-  ^'  ••  M. 
or  remoTal  of  the  registrar  a  rateable  proportion  of  the  salary  attached  S^t^JSJitv 
to  the  office  of  registrar.  xegUtxmn: 

•  XIII.  On  the  death  or  remoTal  of  a  registrar  who  shall  not  haye  Judge  to  ap- 
appointed  a  deputy,  the  judge  may,  for  a  period  not  exceeding  three  SSJ^JJJJ. 
months,  provisionally  appoint  a   person  to  discharge  the  duties  of  ^^naiiy  if 
registrar ;  and  snch  person  shall  act  as  and  haye  all  the  rights  and  ^^**  °^ 
liabilities  of  a  registrar  until  a  permanent  successor  shall  be  appointed,  p^tcSl 
and  shall  receive  as  remuneration  for  his  senrices  during  the  period  he  Remuncn. 
may  so  act  a  rateable  proportion  of  the  salary  attached  to  the  office  of  tion  to  deputy 
registrar.  ragisuw. 

XIV.  The  appointment  of  the  baUiffs  who  are  appointed  to  assist  ARstetvit  btl- 
thebigh  bailiff  shall  not  be  vacated  by  the  death  or  removal  of  the  ^^S^^' 
high  bailiff,  but  their  acts  done  after  snch  death  or  removal  shall  be  as  after  removal 
valid  as  if  the  high  bailiff  had  not  died  or   been  removed,  and  had  ofhighbailis*. 
authorised  such  acts,  and  they  shall  continue  to  act  until  they  shall  be 
dismissed  by  the  successor  of  the  high  bailiff  or  by  the  judge ;  and 

thev  shall  be  paid  for  their  services  during  the  period  they  shall  so  act  Remunera. 
alter  the  death  or  removal  of  the  high  baUiff  the  same  wages  as  they  ti<»^l»U^"' 
were  receiving  at  the  date  of  such  death  or  renioval,  and  such  wages 
shall  be  paid  out  of  the  salary  and  allowances  attached  to  the  office  of 
high  bailiff. 

XV.  The  registrar  of  any  county  court  may  issue  a  summons  against  Power  to 
any  defendant  residing  out  of  the  jurisdiction  of  such  court,  at  any  [cfii^^u^^r  to 
time,  upon  the  application  of  any  plaintiff  who  will  depose  before  such  m^ma^Tinst 
registrar  that  his  cause  of  action  has  arisen  within  the  jurisdiction  of  defendonu 
such  court,  io  like  manner  as  any  judge  of  any  county  court  has  now  ofjuJSSi^iJ,^ 
power  to  issue  any  such  summons.  of  court  (a). 

XVI.  On  the  death  or  removal  of  a  high  bailiff,  (he  judge  may,  for  ^  death, 

a  period  not  eioeeding  three  months,  provisionally  appoint  a  person  to  b^Viffjucfle 
discharge  the  duties  of  high  bailiff;  and  such  person  shall  act  as  and  to  appoint 
have  ail  the  rights  and  liabilities  of  a  high  bailiff  until  a  permanent  Provisionally 
auccessor  shall  be  appointed,  and  shall  receive  as  remuneration  for  his  *  *^"^y* 
services  during  the  period  he  shall  so  act  a  rateable  proportion  of  the  ^^^^^ 
salary  and  allowances  attached  to  the  office  of  high  bailiff.  deputy. 

XVII.  A  summons  may  be  served,  or  a  warrant  executed,  within  Summons 
five  hundred  yards  of  the  boundary  of  the  district  of  the  county  court  S*proc«s' w? 
from  which  the  same  issued  by  Uie  bailiff  of  such  court,  or,  by  order  ecutcd  within 
of  the  judge  of  such  court,  by  such  bailiff  within  the  district  of  any  ^."'y*'^*^^ 
other  ciurl  '  d,.mct.&c. 

XVIII.  Where  a  plaintiff  shall  dwell  or  carry  on  business  in  the  Dbtricu  of 
district  of  the  filoomsbury  county  court  of  Middlesex,  or  in  the  dis-  {?!  JJ^roiJS. 
trict  of  the  Brompton  county  court  of  Middlesex,  or  in  the  district  of  ii«  to^be 

the  ('lerkenwell  county  court  of  Middlesex,  or  in  the  district  of  the  treated  as  one 
Lambetb  county  court  of  Surrey,  or  in  the  district  of  the  Marylebone  JJSlS^pIIJ- 
oonnty  court  of  Middlesex,  or  iu  the  district  of  the  Sboreditch  county  poem 
court  of  Middlesex,  or  in  the  district  of  the  Southwark  county  court  j^tOeoMto 
of  Surrey,  or  in  the  district  of  the  Westminster  county  court  of  Mid-  service,  57. 
dlesex,  or  in  the  district  of  the  Whitechapel  county  court  of  Middle- 
sex, and  the  defendant  shall  dwell  or  carry  on  business  in  the  district 
of  any  of  the  said  courta,  the  summona  may  issue  and  be  served 

{u)HMk9\QmAiL    9  &  10  Vict.  c.  80,  i.  00. 

C 
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either  in  the  diitrict  in  which  the  plaintiff  thaU  dwell  or  cany  on 
burineas,  or  in  the  district  in  which  the  defendant  ihall  dwell  or  carrj 
on  holiness. 

Where  Judge       XIX.  A  judge  proposing  to  sne  any  person  dwelling  or  carrying  on 
courtoln  sue  ^^^^^^B  >>^  <"^7  district  of  which  he  is  the  jndge  may  bring  his  action 
and  be  sued,    in  the  county  court  of  any  adjoining  district  of  which  he  is  not  the 
jndge ;  and  any  person  proposing  to  sue  a  judge  may  bring  his  action 
in  any  county  court  of  a  district  adjoining  the  itistrict  of  which  the  de- 
fendant is  judge. 

itcncetot        XX.  If  an  action  be  brought  by  an  officer  of  a  county  court  in  the 

rS^nt^in  hii  <^^^  <>'  which  he  is  an  officer,  except  in  case  of  the  registrar  suing  as 

own  court,      official  assignee,  the  judge  shall,  at  the  request  of  the  defendant,  order 

^eoduit       that  the  Tenue  be  chan^,  and  that  the  cause  be  sent  for  hearing  to 

the  cause^to     ^^  court  of  some  convenient  district  of  which  he  is  not  the  judge ;  and 

an  adjoining    the  registrar  of  the  first-mentioned  court  shall  forthwith  transmit  by 

di«trfct.         pQ,^  ^  ^^  registrar  of  such  last-mentioned  court  a  certified  copy  of  the 

Form,  2&        plaint  as  entered  in  the  plaint  book,  the  duplicate  copy  of  the  summons 

and  particulars  serred  on  the  defendant,  and  a  certified  copy  of  the 

order  for  changing  the  Tenue  as  entered  in  the  minute  book  ;  and  the 

judge  of  such  last-mentioned  court  shall  appoint  a  day  for  the  hearing, 

f^>rm,  29.        notice  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  of 

inch  last-mentioned  court  to  both  parties. 

Where  officer  XXI.  If  an  action  be  brought  against  an  officer  of  a  county  court, 
cot^"may  be  ^  commons  may  issue  in  the  district  of  which  he  is  an  officer,  or  in 
sued.  *^J  adjoining  district  the  judge  of  which. is  not  the  judge  of  a  court  of 

which  the  defendant  is  an  officer. 

Power  to  XXII.  If  a  judge  of  a  county  court  shall  be  satisfied  by  either  party 

"^  hanse^  to  a  cause  pending  in  his  court  that  such  cause  can  be  more  couTeniently 
venue.  ^^  f^^^y  ^ned  in  some  other  county  court,  he  shall  order  that  the  Tenue 

Form,  88.  be  changed,  and  that  the  cause  be  sent  for  hearing  to  such  other  county 
court,  or,  if  the  judge  shall  be  interested  in  the  matter  of  any  cause 
pending  in  his  court,  he  shall  order  that  the  Tenue  be  changed,  and 
that  the  cause  be  sent  for  hearing  to  some  oouTenient  county  court  of 
which  he  is  not  the  jndge,  at  his  discretion ;  and  in  either  case  the 
registrar  of  the  court  in  which  the  plaint  was  entered  shall  forthwith 
tiansmit  by  post  to  the  registrar  of  the  court  to  which  the  cause  is  to 
be  sent  a  certified  copy  of  the  plaint,  as  entered  in  the  plaint  book,  the 
duplicate  copy  of  the  summons  and  particulars  serred  on  the  defendant, 
and  a  certified  copy  of  the  order  for  changing  the  Tenue,  and  the  judge 
of  such  last-mentioned  court  shall  appoint  a  day  for  the  hearing,  notice 

Form, ».  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  to  both 
parties. 

iffkartiei  XXIII.  The  county  courts  shall  not  haTe  jurisdiction  to  try  any 

roiut  s^uS?^  action  for  criminal  couTersation  ;  but  with  respect  to  all  other  actions 

have  power  which  may  be  brought  in  any  superior  court  of  common  law,  if  both 

to  cry  oortalB  parties  shall  agree  by  a  memorandum  signed  by  them  or  their  respec- 

though  the  ^^^  attorneys  that  any  county  court  named  in  such  memorandum  shall 

matten  be  haTe  power  to  try  such  action,  such  county  court  shall  haTo  juris- 

J^fc/Sa  diction  to  try  the  same  (fl). 

i^Mmetoim       XXIY.  Where  in  any  action  the  debt  or  demand  claimed  consists  of 
letHDffio  501.  A  balance  not  exceeding  fifty  pounds,  after  an  admitted  set-off  of  any 
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debt  or  demand  claimed  or  reooverable  by  the  defendant  from  the  court  to  have 
plaintiff,  the  oonrt  shall  have  iariadiction  to  try  such  action.  Jurlsdictioiu 

Rule,  35. 

XXV.  In  any  action  in  the  county  court  in  whidi  the  title  to  any  where  title 
corporeal  or  incorporeal  hereditament,  or  to  any  toll,  fair,  market,  or  *hall  come  in 
franchiM,  shall  incidentally  come  in  question,  the  judge  shall  have  J^f'with 
power  to  decide  the  claim  which  it  is  the  immediate  object  of  the  action  coiucnt  of 
to  enforce,  if  both  parties  at  the  bearing  shall  consent  in  any  writing  P^^"  *' 
signed  by  them  or  their  attorneys  to  the  judge  having  such  power ;  bat  decide?he 
the  judgment  of  the  court  shall  not  be  evidence  of  title  between  the  claim. 
parties  or  their  privies  in  any  other  action  in  that  court,  or  in  any  pro-  Form,  32. 
ceeding  in  any  other  court ;  and  such  consent  shall  not  prejudice  or 

affect  any  right  of  appeal  of  either  of  the  parties  to  such  first-mentioned 
action. 

XXVI.  Where  in  any  action  of  contract  brought  in  a  superior  court  in  certain 
the  claim  indorsed  on  the  writ  does  not  etceed  fifty  pounds,  or  where  cases  fudge  of 
such  claim,  though  it  originslly  eiceeded  fifty  pounds,  is  reduced  by  |l^i[^ord»  ^^ 
psyment  into  court,  payment,  an  admitted  set-off,  or  otherwise,  to  a  cause  to  tM 
sum  not  exceeding  fifty  pounds,  a  judge  of  a  superior  court,  on  the  ^^.^"      _« 
application  of  either  party,  after  issue  joined,  msy,  in  his  discretion,         ^  ^^ 
and  on  such  terms  as  he  shall  think  fit,  order  that  the  cause  be  tried 

in  any  county  court  which  he  shall  name ;  and  thereupon  the  plaintiff 
shall  lodge  with  the  registrar  of  such  court  such  order  and  the  issue  ; 
and  the  judge  of  such  court  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise  by  the  regit-  j^^i^^  ^ 
trar  to  both  parties  or  their  attorneys ;  and  after  such  hearing  the  j.  J  3, 
registrar  shall  certify  the  result  to  the  master's  office  of  such  superior         ' 
court,  and  judgment  in  accordance  with  such  certificste  may  be  signed  Varm»  47. 
in  such  superior  court. 

XXVII.  No  Bction  shall  be  brought  in  a  county  court  on  any 
judgment  of  a  superior  court. 

XXVIII.  In  any  action  in  a  county  court  for  a  debt  or  liquidated  if  liquidated 
money  demand  exceeding  twenty  pounds,  the  plaintiff  may,  at  his  ^^^i^*' 
option,  cause  to  be  issued  either  a  summons  in  the  ordinary  form,  or  pUintitTmay 
a  summons  in  the  form  or  to  the  effect  given  in  Schedule  (U.)  to  this  ^^"^^ 
act  numbered  (I) ;  provided  that  if  such  last- mentioned  summons  be  Ji!?e  notice  of 
issued  it  shall  be  personally  served  on  the  defendant  twelve  clear  days  intention  10 
before  the  return  day  thereof,  and  then  if  the  defendant  shall  not  at  ^l^^^f  juV. 
least  six  dear  days  before  such  return  day  give  notice  in  writing,  signed  ment  by  de-' 
by  himself,  his  attorney,  or  agent,  to  the  registrar  of  his  intention  to  faulu 
defend,  the  phuntiff  may,  on  or  within  one  month  after  such  return 

day,  without  giving  any  proof  of  his  claim,  have  judgment  entered  up 

against  the  defendant  for  the  amount  of  his  claim  and  costs,  such  costs 

to  be  taxed  by  the  registrar ;  and  the  order  upon  such  judgment  shall 

be  for  payment  forthwith,  or  at  such   time  or   times  and  by  such  jromu,  3,  gt 

instalments  (if  any)  as^  the  plaintiff,  or  his  attorney,  or  agent  shall 

in  writing  have  consented  to  take  at  the  time  of  the  entry  of  the 

plaint. 

XXIX.  If  the  defendant  shall  give  such  notice  as  in  the  last  pre-  if  noUce  to 
ceding  section  is  specified,  the  action  shall  be  heard  in  the  ordinary  defend  be 
course  ;  but  in  any  event  the  registrar  shall,  immediately  after  the  last  S£)^i*b^||j!^. 
day  forgiving  such  notice,  send  a  letter  to  the  plaintiff  by  post,  stating 

therein  whether  the  defendant  has  or  has  not  been  serf  ed  with  such 
summons,  and  whether  he  has  or  has  not  given  notice  of  his  intention  '^^'  ^^ 
to  defend. 
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XXX.  Where  m  action  of  contract  ia  brougbt  w  one  of  her  Jdm~ 

'  jesty's  superior  courts  of  record  to  recover  a  aum  not  exceeding  20  /., 
and  the  defendant  in  the  action  suffers  judgment  by  default,  the 
plaintiff  shall  recover  no  costs,  unless  upon  an  application  to  such 
court,  or  to  a  judge  of  one  of  the  superior  courts  auch  court  or  judge 
shall  otherwise  direct. 

XXXI.  A  judge  of  a  county  court,  in  any  ease  where  be  ahaU  see 
fit,  upon  application  on  affidavit  by  either  party,  may  ismn  an  order 
under  his  hand  and  the  seal  of  the  court  for  bringing  up  before  sueb 
court  any  prisoner  or  person  confined  in  any  gaol,  prison,  or  pIaoe» 
under  any  sentence  or  under  commitment  for  trial  or  otherwise,  except 
under  process  in  any  civil  action,  snit  or  proceeding^  to  be  eiamined 
as  a  witness  in  any  cause  or  mutter  depending  or  to  be  inquired  of  or 
determined  in  or  before  such  court ;  and  the  person  required  by  any 
soch  warrant  or  order  ta  be  bionght  before  such  court  ahall  be  so 
brought,  under  the  same  care  and  custody,  and  be  dealt  with  in  lilca 
manner  in  all  respects,  as  a  prisoner,  required  by  any  writ  of  habeas 
corpus  awarded  by  any  of  her  Majesty 'a  superior  courts  of  law  at  West- 
minster  to  be  brought  before  such  court  to  be  examined  as  a  witness  in 
any  cause  or  matter  defiending  before  such  court,  is  now  by  law  required 
to  be  dealt  with :  provided  always,  that  the  person  having  the  custody 
of  such  prisoner  or  person  shall  not  be  bound  to  ob^  such  order 
unless  a  tender  be  made  to  him  of  a  reasonable  sum  for  the  conveyance 
and  maintenance  of  a  proper  officer  or  officers,  and  of  the  prisoner  or 
person  in  going  to,  remaining  at,  and  returning  from  such  county 
court. 

XXXII.  The  Lord  Chancellor  may  appobt  five  county-court  judges, 
and  from  time  to  time  fill  up  any  vacancies  in  their  number,  to  frame 
mles  and  ordera  for  regulating  the  practice  of  the  courts  and  forms  of 
proceedings  therein,  and  from  time  to  time  to  amend  such  rules,  orders, 
and  forms ;  and  such  rules,  orders,  and  forma,  or  amended  rulea, 
orders,  and  forms,  certified  under  the  hands  of  such  judges,  or  any  three 
or  more  of  them,  ahall  be  submitted  to  the  Lord  Chancellor,  who  may 
allow,  or  disallow,  or  alter  the  aame ;  and  the  rules,  orders,  and  forma, 
or  amended  rules,  orders,  and  forms,  so  allowed  or  altered  ahall^ 
from  a  day  to  be  named  by  the  Lord  Chancellor,  be  in  force  in  every 
county  court. 

XXXIII.  With  respect  to  proceedings  in  the  county  courts,  in 
actions  where  the  debt  or  damage  claimed  exceeds  20  /.,  the  five  county- 
court  judges  mentioned  in  the  last  section  shall  be  empowered  to  frame 
a  scale  of  costs  and  charges  to  be  paid  to  counael  and  attomics,  and 
from  time  to  time  to  amend  such  scale ;  and  such  scale  or  amended 
Bcale,  certified  under  the  hands  of  such  judges,  or  any  three  or  more 
of  them,  shall  be  submitted  to  the  Lord  Chancellor,  who  may  allow,  or 
disallow,  or  alter  the  same ;  and  the  scale  or  amended  scale  ao  allowed 
or  altered  shall,  from  a  day  to  be  named  by  the  Lord  Chancellor,  be 
in  force  in  every  county  court. 

XXXIV.  With  respect  to  such  proceedings  as  are  specified  in  the 
last  preceding  section,  all  costs  and  charges  between  party  and  party 
shall  be  taxed  by  the  registrar  of  the  court  in  which  such  costs  and 
chargea  were  incurred  ;  but  his  taxation  may  be  reviewed  by  the  judge 
of  the  court  on  the  application  of  either  party,  and  no  costs  or  charges 
shall  be  allowed  on  such  taxation  which  are  not  saoctiotted  by  the  sode 
then  in  force* 

cotuof  at-        XXXV.  With  respect  to  such  proceedings  as  are  last  hereinbefore 
taiTpro^eed^  specified,  all  costs  and  charges  between  attorney  and  dient  shall|  on 
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tbe  appUcation  either  of  the  attoraey  or  client,  b«t  nototherwue,  be  ingiineounty 
tued  bf  the  regutrar  of  the  coart  in  which  sach  costs  and  charges  couru  may 
vere  incurred ;  but  has  tazatioii  may  be  reriewed  by  the  judge  of  the  ^j^^'^^  ^^ 
court  on  the  application  of  either  party  ;  and  no  oosts  or  charges  shall  bSveen^^ 
ht  allowed  on  such  taxation  which  are  not  sanctioned  by  the  s^e  then  ^^  ^^ 
in  force  unless  the  registrar  shall  be  satisfied  that  the  client  has  agreed    ^^* 
in  wnting  to  pay  them,  in  which  case  they  may  be  allowed ;  and  no 
attorney  shall  hisve  a  right  to  reoorer  from  his  client  any  costs  or      ^ 
charges  in  respect  of  swAl  proceedings  unless  they  shall  have  been 
•albwed  either  on  auch  taxation,  or  on  the  taxation  of  a  master  of  a 
superior  court  of  common  law,  or  of  the  Court  of  Chancery. 

XXXVI.  Where  in  any  action  the  debt  or  damage  claimed  shall  not  Coftabetwcn 
exceed  twenty  pounds,  an  attorney  shall  not  be  entitled  to  recover  from  2u|S[i^  '^ 
his  client  any  further  costs  or  charges  in  the  conduct  of  such  suit  than 
^hose  mentioned  in  the  ninety.first  section  of  the  act  of  the  ninth  and  '  ^lo  vicl 
4enth  years  of  the  reign  of  her  present  Majesty,  chapter  ninety-five,  ^^'''^'* 
unless  upon  taxation  of  costs  the  registrar  be  satisfied,  by  writing  nnder 
the  hand  of  the  client,  that  he  has  agreed  to  pay  further  costs  or 
chaiges  ;  and  in  auch  case  the  r^istrar  may  allow  any  costs  or  chargee 
not  excMdicg  the  amount  which  may  have  been  so  agreed  to  be  paid, 

XXXYII.  Until  the  scale  of  costs  and  charges,  and  the  rules,  Till  new  scale 
orders,  and  forms  mentioned  herein  shall  respectively  be  in  force,  the  ^1^]^^*°^ 
scale  of  costs  and  charges,  and  the  rules,  orders,  and  forms  respectively  oidera,  and 
in  operation  in  the  county  courts  at  the  time  of  passing  this  act,  £^!]?!;™*'^* 
so  far  as  the -same  are  not  inconsistent  with  this  act,  shall  contmne  in  uoetocS^ 
force.  Clnuo^ 

XXXVIII.  Any  action  commenced  in  a  county  court  for  a  claim  Certiorari 
not  exceeding  five  pounds  msy  be  removed  by  writ  of  certiorari  into  a  ^|^t^  { 
anperior  court,  if  such  superior  court  or  a  judge  of  a  superior  court  emaln  caiei, 
ehall  deem  it  desirable  that  the  cause  shall  be  tried  in  such  superior  ^  wcurity 
court ;  and  if  the  |>arty  applying  for  such  writ  shall  give  security,  to  be  ^^™' 
approved  of  by  one  of  the  masters  of  auch  superior  court,  for  the  ^^^jJ^J^*^ 
amount  of  the  claim,  and  the  costs  of  the  trial,  not  exceeding  in  all  abov&u 
one  hundred  pounds,  and  shall  farther  assent  to  such  terms,  if  any,  as  Sec  9  &  lo 
the  superior  couKt  or  judge  shall  think  fit  to  impose.  l}^^  ^^ 

13  Ae  14  Viet 

XXXIX.  If  in  any  action  of  contract  the  plaintiff  shall  claim  a  sum  «-  «i»  ••  i«. 
exceeding  twenty  pounds,  or  if  in  any  action  of  tort  the  olaiotiff  shaU  in  ^^tfj"  . 
claim  a  sum  exceeding  five  pounds,  and  tiie  defendant  shall  give  notice  l^f^ly  obi' 
that  he  ol^ects  to  the  action  bdng  tried  in  the  county  court,  and  shall  toct  to  cauie 
give  security,  to  be  approved  of  by  the  registrar,   for  the  amount  {Jjj^jj^  ^ 
claimed,  and  the  costs  of  trial  in  one  of  the  superior  courts  of  common  court. 

iaw  not  exceediug  in  the  whole  the  sum  of  one  hundised  and  fifty  Awe,  eo. 
pounds,  all  proceedings  in  the  county  court  in  any  such  action  shall  Famu,  ar), 
be  stayed ;  but  if  in  any  such  action  the  defendant  do  not  object  to  the  ^^ 
aarae  being  tried  by  the  county  court,  or  shall  fail  to  give  the  security 
aforesaid,  the  county  court  shall  dispose  of  the  cause  in  the  usual  way ; 
and  the  entry  of  the  plaint  in  such  action  shall  be  a  sufficient  com- 
mencement of  the  suit  to  prevent  the  operation  of  any  statute  of  limi- 
tation applicable  to  such  claim :  provided  that  nothing  herein  contained  ^«e9  &  u\ 
•ball  prevent  the  removal  of  any  cause  from  a  county  court  by  writ  of  ,^  ^^  i^\z 
certiorari  in  the  crises  and  subject  to  the  conditions  in  and  subject  to  &  14  Vict. 
which  such  cause  may  now  be  removed.  c.  61,  s.  la 

XL.  The  granting  by  any  of  the  superior  courts,  or  by  any  judge  Rule  or  sum- 
thereof,  of  a  role  or  summons  to  show  cause  why  a  writ  of  certiorari  or  ^^^  why  a^ 
.prohibition  should  not  issue  to  a  county  court,  shall,  if  the  superior  writ  ofcer- 
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tiorari  or        court  OF  a  judge  thereof  so  direct,  operate  as  a  stay  of  proceedings  in 

^h^M* ^^^     the  caose  to  which  the  same  shall  relate  until  the  determiaation  of  such 

issue  to"te  a    ^^^  or  summons,  or  until  such  superior  court  or  judge  shall  otherwise 

■uyofpro-    order;   and  the  judge  of  the  county  court   shall  from  time  to  time 

oeedUiga.        adjourn  the  hearing  of  such  cause  to  such  day  as  he  shall  think  fituntU 

such  determination,  or  until  such  order  be  made ;  but  if  a  copy  of  sudi 

rule  or  summons  shall  not  be  served  by  the  party  who  obtained  it  on 

Form,  4ft       the  opposite  party,  and  on  the  registrar  of  the  county  court  two  clear 

days  before  the  day  fixed  for  the  hearing  of  the  cause,  the  judge  of  the 

county  court  may,  in  his  discretion,  order  the  party  who  obtained  the 

rule  or  summons  to  pay  all  the  costs  of  the  day,  or  so  much  thereof  as 

he  shall  think  fit,  unless  the  superior  court  or  a  judge  thereof  shall 

have  made  some  order  respecting  such  costs. 

Notice  of  writ     XLI.  Where  a  writ  of  certiorari  or  of  prohibition  addressed  to  a 

orprnSiibiuon  J*^^  ^^  *  county  oourt  shall  have  been  granted  by  a  superior  court  or 

having  been    a  judge  thereof,  on  an  eX'parie  application,  and  the  party  who  obtained 

obtained  to     it  ghiJi  not  lodge  it  with  the  registrar,  and  give  notice  to  the  opposite 

n^Saai?       P>^7  ^^■'t  i^  ^^  issued,  two  dear  days  before  the  day  fixed  for  hearing 

Form,  so.       the  cause  to  which  it  shall  relate,  the  judge  of  the  county  court  may, 

in  his  discretion,  order  the  party  who  obtained  the  writ  to  pay  all  the 

costs  of  the  day,  or  so  much  thereof  as. he  shall  think  fit,  imless  the 

superior  court  or  a  judge  thereof  shall  have  made  some  order  respecting 

such  coats. 

Applicatkm  XLII.  When  an  application  shall  be  made  to  a  superior  oourt  or  a 
OToMbttkn  to  J^^  thereof  for  a  writ  of  prohibition  to  be  addressed  to  a  judge  of  a 
a  Judge  shall  county  court,  the  matter  shall  be  finally  disposed  of  by  rule  or  order, 
beflnaiiy dift.  and  no  declaration  or  farther  proceedings  in  prohibition  shall  be 
rSJ^oSL.  allowed, 

Ruteor^er     XLIII.  No  writ  of  mandamus  shall  henceforth  issue  to  a  judge  or 

1^^^"^     an  officer  of  the  county  court  for  refusing  to  do  any  act  relating  to  the 

mandamus  to  duties  of  his  oflice ;  but  any  party  requiring  such  act  to  be  done  may 

o^^^7       apply  to  any  superior  oourt  or  a  judge  thereof,  upon  an  afBdarit  of  the 

county  oourt  f*ci>i  for  a  rule  or  summons  calling  upon  such  Judge  or  oflloer  of  a 

county  court,  and  also  the  party  to  be  affected  by  such  act,  to  show 

cause  why  such  act  should  not  be  done ;  and  if  after  the  senrice  of  such 

rule  or  summons  good  cause  shall  not  be  shown,  the  superior  court  or 

judge  thereof  may,  by  rule  or  order,  direct  the  act  to  be  done,  and  the 

judge  or  officer  of  the  county  court,  upon  being  served  with  such  rule 

or  order,  shall  obey  the  same  on  pain  of  attachment ;   and,  in  any 

event,  the  superior  oourt,  or  the  judge  thereof,  may  make  such  order 

with  respect  to  costs  as  to  such  court  or  judge  shall  seem  fit. 

^^of^'^         XLIY.  When  any  superior  court,  or  a  judge  thereof,  shall  have 

tiorari  mvn>-  rc^^ued  to  grant  a  writ  of  certiorari  or  of  prohibition  to  be  addressed 

hibition  or  of  to  a  judge,  or  such  rule  or  order  as  in  the  last  preceding  section  k 

faithenatura  'P^<^^^>  ^^  Other  superior  oourt  or  judge  thereof  shall  grant  such 

ofamanda-    writ.  Or  rule,  or  order;  but  nothing  herein  shall  affect  the  right  of 

mus  by  one    appealing  from  the  decision  of  the  judge  of  the  superior  eourt  to  the 

tolte  fiuo.      court  itself,  or  prevent  a  second  application  being  made  for  such  writ 

or  rule,  or  order  to  the  same  superior  eourt,  or  a  judge  thereof,  on 

grounds  different  from  those  on  which  the    first  application  was 

founded. 

'Where  judg.  XLY.  Where  judgment  has  been  obtained  in  a  county  court  for  a 
2^|^|^^°ot  sum  not  exceeding  twenty  pounds^  exclusive  of  costs,  the  judge  nay 
Judge  may'  order  such  sum  and  the  coats  to  be  paid  at  such  time  or  times,  and  by 
order  pay-      mch  instalments,  if  any,  as  he  shall  think  fit,  and  all  such  moniea  shall 
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be  paid  into  court;  bnt  in  all  other  eaaes  he  shall  order  the  fall  mentby  fai- 
Mnoant  for  which  jndgment  has  been  obtained  to  be  paid  either  forth*  *talmcDUt 
with,  or  within  fourteen  clear  days  from  die  date  of  the  judgment,  AtOw,  16,  17, 
nnkss  the  plaintiir,  or  his  couosel,  attorney,  or  agent  will  consent  that  ^^^*  ^^  ^^^' 
the  same  shall  be  paid  by  instalments,  in  which  esse  the  judge  shall  ^^'^»  'i* 
order  the  same  to  be  paid  at  such  time  or  times,  and  by  such  instal-  ^^J^3^' 
nents,  if  any,  as  shall  be  consented  to  $  and  all  such  monies,  whether  pUbiUft  ne- 
payable  in  one  sun  or  by  instalments,  shall  be  paid  into  court.  oessary. 

XLVI.  The  precise  time  when  any  application  shall  be  made  to  a  Priority  of 
registrar  to  issue  a  warrant  against  the  goods  of  a  party,  shall  be  »ecutioi» 
entered  by  him  in  the  execution  book,  and  on  the  warrant ;  and  when  coun^  muSu 
more  than  one  such  warrsnt  shall  be  deliTered  to  the  high  bailiif  to  be 
executed,  he  shall  execute  them  in  the  order  of  the  times  so  entered. 

XLVII.  When  a  writ  against  the  goods  of  a  party  has  issued  from  Priori^  of 
a  superior  court,  and  a  warrant  against  the  goods  of  the  same  party  o»cudon« 
has  issued  from  a  county  court,  the  right  to  &e  goods  seised  shall  be  supoSrcourt 
determined  by  the  priority  of  the  time  of  the  deliTcry  of  the  writ  to  the  and  county 
sheriff  to  be  executed,  or  of  the  application  to  ^e  registrar  for  the  ^""' 
issue  of  the  warrant  to  be  executed ;  and  the  sheriff,  on  demand,  shall 
by  writing  signed  by  any  derk  in  the  office  of  the  under  sheriff,  inform 
the  high  bailiff  of  the  precise  time  of  such  delirery  of  the  writ,  and  the 
bailiff,  on  demand,  shall  show  his  warrant  to  any  sheriff's  officer,  and 
such  writing  purporting  to  be  so  signed,  and  the  endorsement  on  the 
#arrant,  shall  respectively  be  sufficient  justification  to  any  high  bailiff 
or  sheriff  acting  thereon. 

XLVIII.  A  judgment  summons  authorised  by  the  ninety-eighth  Samnums  for 
section  of  the  act  of  the  ninth  and  tenth  yean  of  the  reign  of  her  ^X"«^ 
present  Migesty,  chapter  ninety-fife,  may,  by  leafe  of  the  judge,  be  of  omirt,  iMue 
obtained  from  the  court  in  whidi  judgment  was  obtained,  although  the  which?„^ 
judgment  debtor  shall  not  then  dwell  or  carry  on  business  within  the  tamt  was%. 
district  of  such  court,  if  the  judge  shall  think  fit,  in  the  exercise  of  his  <si°«L 
discretion,  to  grant  such  leave.  9  ^  lo  Viet 

XLIX.  If  a  judge  of  a  superior  court  shall  be  satisfied  that  a  party  Judgment 
against  whom  jndgment  for  an  amount  exceeding  twenty  pounds,  ^|[J^|^ 
exdusiTC  of  costs,  has  been  obtained  in  a  county  court,  has  no  goods  guiierioroourt 
or  chattels  which  can  be  conveniently  taken  to  satisfy  such  judgment,  if  there  are 
he  may,  if  he  shall  think  fit,  and  on  such  terms  as  to  costs  as  he  may  £{J2°^  ^ 
direct,  order  a  writ  of  certiorari  to  issue  to  remove  the  judgment  of  under  it. 
the  county  court  into  one  of  the  superior  courts,  and  when  removed,  it 
shall  have  the  same  fbroe  and  effect,  and  the  same  proceedings  may  be 
had  thereon,  as  in  the  esse  of  a  jndgment  of  such  superior  court ;  but 
no  action  shall  be  brought  upon  such  judgment 

L.  When  the  term  and  interest  of  the  tenant  of  any  corporeal  Pumionof 
hereditament,  where  neither  the  value  of  the  prendses  nor  the  rent  ^!|^^^be 
payable  in  respect  thereof  shall  have  exceeded  fifty  pounds  by  the  yesr,  recovered  in 
snd  upon  which  no  fine  or  premium  shall  have  been  paid  shall  have  ^^^lljjf 
expired,  or  shall  have  been  determined  either  by  the  landlord  or  the  Vben  term 
tenant  by  a  legal  notice  to  quit,  and  such  tenant  or  any  person  holding  has  expfaedor 
or  doming  by,  through,  or  under  him,  shall  neglect  or  refuse  to  deliver  ^JJ^j^' 
up  possession  accordingly,  the  landlord  may  enter  a  plaint,  at  his  notke. 
option,  either  against  such  tenant  or  against  such  person  so  neglecting 
or  refusing,  in  the  county  court  of  the  district  in  which  the  premises  jTWm,  91, 
lie  for  the  recovery  of  the  same,  and  thereupon  a  summons  shall 
issue  to  sudi  tenant  or  such  person  so  neglecting  or  refusing ;  and 
if  the  defendant  shall  not,  at  the  time  named  in  the  summons,  show 

c4 
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good  cause  to  the  oontmy,  tliea,  oo  firoof  of  kk  still  vt^iibd&ag  or 

refilling  to  deliver  vp  poaieinoo  of  tbe  premiKt,  and  of  the  yniif 

Taloe  and  rentof  tbe  premiaet,  and  of  theholdiBg,aiMlof  theezpintioo 

or  other  deCerminatioii  of  tbe  tcnancj,  with  the  tiae  aad  HMimer 

thereof,  and  of  the  title  of  tbe  pUmriir,  if  soch  title  hai  aocraed  nnoe 

the  lettiof  of  the  premiaes,  aad  of  tbe  aerrioe  of  the  aaoBaoiis,  if  the 

Fi»m,  93.        defeodaat  shall  not  appear  thereto,  the  judge  may  order  that  poaseaaaoa 

An  of/p^       of  the  premises  mentioiied  in  the  plaint  be  given  by  the  defendant  to 

ZI^i^'^'ql  ^  Pluntiff.  cither  focthwith,  or  on  or  before  sncb  day  as  tbe  jodge 

fWm,  u,       ''^^  think  fit  Id  name ;  and  if  sncb  order  be  not  obeyed,  tbe  registrar, 

whether  socfa  order  can  be  proved  to  have  been  served  or  not,  shall,  at 

the  instance  of  the  plaintiff,  iame  a  wairsnt  anthorisinf  and  reqniring 

the  high  bailiff  of  tbe  eout  to  give  poaaeasion  of  sncb  prcnuacs  to  die 

plaintiff. 

In  plaint  for  LL  In  any  tocb  plaint  against  a  tenant,  as  in  the  last  preoefing 
'^^^^  section  is  specified,  4he  plaintiff  nay  add  a  daim  forreat  or  mesne 
ptuDDfTmay  profits,  or  both,  down  to  tbe  day  appointed  fiar  the  bearing,  or  to  any 
cu^in  for  rant  pnoeding  day  named  in  tbe  plaint,  so  as  tbe  came  ahaU  not  exceed 
pfofiu^aT  fi^  ponnda,  and  any  misdeecripfion  in  the  natnie  of  aneb  cbdm  may 
be  amended  at  the  tiuL 

PottMion  of      LIL  When  the  rent  of  any  corporeal  hefeditament,  where  neitfaer 

^^'^^'^^  (^  the  valoe  of  the  preniiaes  nor  the  rant  payable  in  respect  thereof  exceeds 

recoTovd  in    fifty  poonds  by  tbe  year,  shall  for  one  half-year  be  in  arrear,  and  tbe 

bv'kSdk^'*   landlord  shall  have  right  by  law  to  re-enter  fsx  the   non-payment 

for  Dooiiay-'   thereof,  be  may,  witbont  any  formal  deanad  or  re-entry,  enter  a  plaint 

nwotofraot  in  the  county  ooart  of  the  district  in  which  the  premises  lie  Amt  the 

FBrm,n.        reeoverv  of  the  premises,  and  tberenpon  a  summons  shall  iasoe  to  die 

tenant,  the  aervice  whereof  ahaU  stand  in  lien  of  a  demand  and  re-entry ; 

and  if  die  tenant  shall  five  dear  days  before  the  ratam  day  of  soch 

summons  pay  into  coort  all  the  rent  in  arrear  and  tbe  costs,  the  said 

action  shall  cease;  bat  if  ha  ahall  not  make  sncb  pevment,  and  ahaU 

not  at  the  time  named  in  tbe  snmmoos  show  good  cause  why  the 

premises  should  not  be  recovered,  then,  on  proof  of  the  yeariy  value 

and  rent  of  the  premises,  and  of  the  foot  that  one  half-year's  rent  was 

in  arrear  before  the  pUint  was  entered,  and  that  no  suflScient  distress 

aras  then  to  be  found  on  the  premises  to  oountervul  such  arrear,  and  of 

the  landlord's  power  to  re-enter,  and  of  the  rent  being  still  in  arrear, 

and  of  the  title  of  tbe  pluntiff  if  such  title  has  accrued  ainoethe  letting 

of  the  premises,  and  of  the  aervice  of  the  summons  if  the  liefendant 

An  appmt      '^^^  >^<>t  uppear  thereto,  tbe  judge  may  order  the  possession  of  the 

maj,bthmd,     premises  mentioned  in  the  plaint  be  given  by  the  defendant  to  the 

iee^^,  t-flB.  plaintiff  on  or  before  audi  day,  not  being  leas  than  four  weeks  from  the 

day  of  hearing,  aa  the  judge  ahall  think  fit  to  name,  unleas  within  that 

period  all  tbe  rent  in  arrear  and  Uie  coats  be  paid  into  court ;  and  if 

such  order  be  not  obeyed,  and  such  rent  and  coats  be  not  so  paid,  the 

registrer  shall,  whether  audi  order  can  be  proved  to  have  been  aerved 

or  not,  at  the  instance  of  the  plaintiff,  iasue  a  vrarrant  authorising  and 

requiring  the  high  bailiff  of   the  court  to   give  posaession  of  such 

premises  to  the  plaintiff,  aad  the  plaintiff  shall,  from  the  time  of  the 

execution  of  such  warrant,  hold  the  premiaea  discharged  of  the  tenancy, 

and  the  defendant  and  all  persons  claiming  by,  through,  or  under  him, 

shall,  so  long  as  the  order  of  the  court  remains  unreversed,  be  barred 

from  all  relief  in  equity  or  othenrise. 


•ervid  whh        LUI.  Where  any  summons  for  tbe  recovery  of  a  tenement  as  is  bere- 
•umiuioi  to    Snbefore  specified  shall  be  aerved  on  or  come  to  the  knowledge  of  any 

(•)  M  to  A«f,  A«le,  179. 
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ntb'tenant  of  the  plafaittirs  immediate  tenant,  mcfa  sab -tenant  being  Kcnrer  poc- 
•n  occupier  of  the  whole  or  of  a  part  of  the  premisea  sought  to  be  tttlfmtke  10 
Tecovered,  he  shall  forthwith  give  notice  thereof  to  his  immediate  land-  hitlmmedute 
lord,  under  penalty  of  forfeiting  three  years  rackrent  of  the  premises  landlord,  who 
held  by  audi  sub-tenant  to  such  landlord,  to  be  recovered  by  such  ^Jl^SSasL^ 
landlord  by  action  in  the  court  from  which  summons  shall  have  issued, 
and  such  landlord,  on  the  receipt  of  such  notice,  if  not  originally  a 
defendant,  may  be  added  or  substituted  as  a  defendant  to  defend 
possession  of  the  premises  in  question. 

LIV.  A  sumoDOns  for  the  recovery  of  a  tenement  may  be  served  like  in  plainu  to 
other  summonses  to  appear  to  plaints  in  county  courts,  and  if  the  i^ver  po«- 
defendant  cannot  be  found,  and  his  place  of  dwelling  shall  either  not  ^SbnThow'^ 
be  known,  or  admission  thereto  cannot  be  obtained  for  serving  any  nimnioniet 
such  summons,  a  copy  of  the  summons  shall  be  posted  on  some  con-  ^^^ 
apicuotts  part  of  the  premises  sought  to  be  recovered,  and  such  posting 
shall  be  deemed  good  service  on  the  defendant. 

LV.  Any  warrant  to  a  high  buliff,  to  give  possession  of  a  tenement  Warrants  to 
shall  justify  the  bailiff  named  therein  in  entering  upon  the  premises  j^^^'ffo 
named  therein,  with  such  assistants  as  he  shall  deem  necessary,  and  in  justify  them 
giving  possession  accordingly;  but  no  entry  upon  any  such  warrant  far  entering 
shall  be  made  except  between  the  hours  of  nine  in  the  morning  and  o°P>«"^''^ 
four  in  the  afternoon. 

LVI.  Every  soeh  warrant  shall,  on  whatever  day  it  may  be  issued,  Such  war- 
bear  date  on  the  day  next  after  the  last  day  named  by  the  judge  in  [""f'f*^  ^ 
his  order  for  the  deUvery  of  possession  of  the  premises  in  question,  thne  mouth* 
and  ahall  continue  in  force  for  three  months  from  such  date  and  no  f^om  the  day 
longer,  but  no  order  for  delivery  of  possession  need  be  drawn  up  or  JSivSvinff 
served.  poaienioa. 

LVII.  The  judge  of  a  county  court  may  at  all  times  amend  all  Attoamend- 
defects  and  errors  in  any  proceeding  in  such  court,  whether  there  is  ^^^^ 
anything  in  writing  to  amend  by  or  not,  and  whether  the  defect  or  enon  of  pro* 
error  be  that  of  the  party  applying  to  amend,  or  not ;  and  all  such  oeeding^,  && 
amendments  may  be  made  with  or  without  costs,  and  upon  such  terms 
as  to  the  judge  may  seem  fit ;  and  all  such  amendments  as  may  be  A»  to  amend- 
neeeiaary  for  the  purpose  of  determining  in  the  existing  suit  the  real  ^^*^|o 
question  in  controversy  between  the  parties  shall  be  so  made,  if  duly  luu. 
applied  for. 

LVIII.  Any  affidavit  to  be  used  in  a  county  court  may  be  sworn  Before  wiiom 
before  a  judge  or  registrar  of  a  county  court,  without  the  payment  of  affidavits  may 
any  fee,  or  before  a  commissioner  to  administer  oaths  in  chancery  in  ^  *^o">- 
England,  or  a  London  commissioner  to  administer  oaths  in  cliancery,  A**^  i^- 
or  a  commissioner  for  taking  affidavits  in  any  superior  court,  such 
commissioners  respectively  not  being  registrars,  ot  betore  a  justice  of 
the  peace. 

LIX.  Every  warrant  of  commitment  which  shall  issue  firom  a  county  Warrants  of 
court  shall,  ou  whatever  day  it  may  be  issued,  bear  date  on  the  day  on  ^^^^^^'' 
which  the  order  for  commitment  was  made,  and  shall  continue  in  force  be  in  forcep 
for  one  year  from  such  date  and  no  longer,  but  no  order  for  commit-  nuie*,  123, 
mei4  "hall  be  drawn  op  or  served.  i^ 

LX.  No  officer  of  a  county  court  in  executing  any  warrant  of  a  No  oflioer  or 
county  court,  and  no  person  at  whose  instance  any  such  warraot  shall  ^{{[^^^^  ^ 
be  executed,  shall  be  deemed  a  trespasser  by  reason  of  any  irregularity  trespasser  hy 
or  informality  in  any  proceeding  on  the  validity  of  which  such  warrant  r^**^^. 
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Judgment 
summonses 
and  warrants 
of  commit- 
ment Kuffld- 
eai  if  in  form 
giren  in 
schedule. 

9&  10  Viet 
c.  iVi,  s.  98. 
Ftn-ma,  M« 
&5. 


BanXruptcy 
and  insol- 
vency of 
plaintiff*  not 
to  cause  ac- 
tion to  abate, 
if  assignees 
dect  to  con- 
tinue it. 
Am  to  abate- 
ntent  in  aOter 
ettHetf  see 
Rvl9$,  154  (D 


depends,  or  in  the  fonn  of  soeh  warrant,  or  In  tiie  mode  of  ezecntiii^ 
it,  but  the  party  aggriered  may  bring  an  action  for  any  spetnal 
damage  which  he  may  have  snttained  hj  reason  of  such  irregidarity 
or  informality  against  the  party  guilty  thereof,  and  in  sach  action  he 
shall  recover  no  costs,  unless  the  damages  awarded  shall  exceed  forty 
shillings. 

LXI.  Any  judgment  summons  issued  out  of  a  county  court  under 
section  ninety-eight  of  the  act  of  the  ninth  and  tenth  years  of  the 
reign  of  her  present  Majesty,  chapter  ninety-five,  or  under  this  act,  or 
any  warrant  of  commitment  in  respect  of  an  unsatisfied  judgment  or 
order  of  a  county  court,  may  respectively  be  in  the  form  or  to  the 
effect  given  in  Schedule  (B.)  to  this  act,  numbered  respectively  (2.) 
and  (3.) ;  and  all  such  summonses  or  warrants  shall  be  deemed  snfB. 
dent  to  justify  proceedings  under  them  without  anj  further  statement 
of  facts  to  show  jurisdiction. 

LXI  I.  The  bankruptcy  or  insolvency  of  the  plaintiff  in  any  action 
in  a  county  court,  which  the  assignees  might  maintain  for  the  benefit 
of  the  creditors,  shall  not  cause  the  action  to  abate  if  the  assignees 
shall  elect  to  continue  such  action,  and  to  give  security  for  the  costs 
thereof,  within  such  reasonable  time  as  the  judge  shall  order,  but  the 
hearing  of  the  cause  may  be  adjourned  until  such  election  is  made ; 
and  in  case  the  assignees  do  not  elect  to  continue  the  action,  and  to 
give  such  security  within  the  time  limited  by  the  order,  the  defendant 
maj  avail  himseUfof  the  bankruptcy  or  insolvency  as  a  defence  to  the 
action. 


Registrar  to  LXIII.  The  powers  and  responsibilities  of  the  sheriff  with  respect 
gnuBt  reple-  ^^  replevin  bonds  and  replevins  shall  henceforth  cease ;  and  the  regis- 
trar of  the  county  court  of  the  district  in  which  any  distress  subject  to 
replevin  shall  be  taken  shall  be  empowered,  subject  to  the  regulations 
hereinafter  contained,  lo  approve  of  replevin  bonds,  and  to  grant  re- 
plevins, and  to  issue  all  necessary  process  in  relation  thereto,  and  such 
process  shall  be  executed  by  the  high  bailiff. 


Warrant  to 
replevy. 

Varm,  98. 


JU^Uu  to       LXIV.  Such  registrar  »hall,  at  the  instance  of  the  party  whose 
ouMoiritlfls  goods  shall  have  been  distrained,  cause  the  same  to  be  replevied  to 
given  (a).        such  party,  on  his  giving  one  or  other  of  such  securities  as  are  meo- 
tioned  in  the  next  two  succeeding  sections. 


Replevins 
may  be  com- 
menced in 
superior 
courts. 
Conditloos  of 
security  to  be 
given  in  such 
cases. 

At  to  seen- 
rity,  see 
Rtt/M  135  to 
141. 

Form  of 
6onrf,  96. 


liXY.  An  action  of  replevin  may  be  commenced  in  any  superior 
court  in  the  form  applicable  to  personal  actions  therein,  snd  such  court 
shall  have  power  to  hear  and  determine  the  same ;  and  if  the  repl^ 
visor  shall  wish  to  oommence  proceedings  in  any  superior  court,  he 
shall,  at  the  time  of  replevying,  give  security,  to  be  approved  of  by  the 
registrar,  for  such  an  amount  as  such  registrsr  shall  deem  sufficient  to 
cover  the  alleged  rent  or  damage  in  respect  of  which  the  distress  shall 
have  been  made,  and  the  probable  costs  of  the  cause  in  a  superior  court, 
conditioned  to  commence  an  action  of  replevin  against  the  distrainer  in 
such  superior  court  as  shall  be  named  in  the  security,  within  one  week 
from  the  date  thereof,  and  to  prosecute  such  action  with  effect  and 
without  delay,  and  unless  judgment  thereon  be  obtained  by  defeult,  to 
prove  before  such  superior  c«iurt  that  he  had  good  ground  for  believing 
either  that  the  title  to  some  corporeal  or  incorpornd  hereditament,  or 
to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that  such 
rent  or  damage  exceeded  twenty  pounds,  and  to  make  return  of  the 
goods,  if  a  return  thereof  shall  be  adjudged. 


(a)  NMm  to  iUtmtim,  F^irm,  9b, 
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LXVI.  If  the  repleniior  shall  wish  to  eommenoe  prooeedmgs  in  a  conditions  of 
conntf  court,  he  shall  at  the  time  of  replevying  give  lecnrity,  to  be  Mcurity  to  te 
approved  of  by  the  registrar,  for  such  an  amonnt  «i  sach  registrar  Sg^^il, 
shall  deem  sufficient  to  cover  the  alleged  rent  or  damage  in  respect  of  brought  in 
which  the  distress  shall  have  been  made,  and  the  probable  coats  of  the  county  court 
canse  in  the  county  court,  conditional  to  commence  an  action  of  ^^b^"' 
replevin  against  the  distrainer  in  the  county  court  of  the  district  in  ^*io  uf,' 
which  the  distress  shall  have  been  taken,  within  one  month  from  the  jsbrmqr 
date  of  the  security,  and  to  prosecute  such  action  with  effect  and  with-  tend,  07* 
out  delay,  and  to  make  return  of  the  goods,  if  a  return  thereof  shall  be 
adjudged. 

LXVII.  Any  action  of  replevin  brought  in  a  county  court  shall  be  'I'J]^'"! 
removed  into  any  superior  court  by  writ  of  certiorari,  if  the  defendant  !tanoe^f  de- 
ahall  apply  to  such  superior  court  or  to  a  judge  there  for  such  writ,  ftndant,  be 
and  shall  give  security,  to  be  approved  of  by  the  master  of  such  supe-  ^'^^  ^^ 
rior  court,  for  such  amount,   not  exceeding  one  hundred  and  fifty  court  by  cer- 
pounds,  as  such  master   shall   think  fit,  conditioual  to  defend  such  tiorari.  in 
action  with  effect,  and,  unless  the  replevisor  shall  discontinue  or  shall  ^^^*^  ^^^^'' 
not  prosecute  such  action,  or  become  nonsuit  therein,  to  prove  before 
such  superior  court  that  the  defendant  had  good  ground  for  believing, 
either  that  the  titie  to  some  corporeal  or  incorporeal  hereditament,  or 
to  some  toll,  market,  fair,  or  franchise,  was  in  question,  or  that  the 
rent  or  damage  in  respect  of  which  the  distress  shall  have  been  taken 
exceeded  twenty  pounds ;   and  every  such  superior  court  shall  have 
power  to  determine  the  same  action. 

LXVII  I.  An  appeal  from  the  decision  of  a  county  court,  on  the  Appeal  in  ac- 
same  grounds  and  subject  to  the  same  conditions  as  are  provided  by  the  p]£Sf„°^' 
fourteenth  section  of  the  act  of  the  thirteenth  and  fourteenth  years  of  pr«oe«im«sin 
the  reign  of  her  present  Majesty,  chapter  sixty-one,  shall  be  allowed  interoieader, 
in  all  actions  of  replevin  where  the  amount  of  rent  or  damage  exceeds  ^^'of  t«^ 
twenty  pounds,  and  in  all  actions  for  the  recovery  of  tenements  where  ments. 
the  yearly  rent  or  value  of  the  premises  exceeds  twenty  pounds,  and  in  Rtitti,  142  to 
proceedings  in  interpleader  where  the  money  claimed  or  the  value  of  '^' 
the  goods  or  chattels  claimed,  or  of  the  proceeds  thereof,  exceeds 
twenty  pounds,  and  in  all  actions  where  tiie  parties  agree  that  the 
court  shall  have  jurisdiction. 

LXIX.  No  appeal  shall  lie  from  tiie  decision  of  a  county  court,  if  ^*^^^*^ 
before  such  decision  is  pronounced  both  parties  shall  agree,  in  writing  j^p^"^ 
signed  by  themselves  or  their  attomies  or  agents,  that  the  decision  of  ptirm,  42. 
the  judge  shall  be  final,  and  no  such  agreement  shall  require  a  stamp. 

LXX.  Where  by  this  act,  or  any  act  relating  to  the  county  courts,  How  «ecuri- 
a  party  is  required  to  give  security,  such  security  shall  be  at  the  cost  *^  ^^'^^^ 
of  the  party  giring  it,  uid  in  the  form  of  a  bond,  with  sureties,  to  the  uu"^be"^ 
other  party  or  intended  party  in  the  action  or  proceeding :  provided  given  and 
always,  that  the  court  in  which   any  action   on   tlie  bond  shall  be  ®^<^<^^ 
brought  may  by  rule  or  order  give  such  relief  to  the  obligors  as  may  ^y^»  ^^  '^ 
be  just,  and  such  rule  or  order  shall  have  the  effect  of  a  defeasance  of 
such  bond. 

LXXI.  Where  by  this  act,  or  any  acts  relating  to  the  county  courts,  where  secu- 
a  party  is  required  to  give  security,  he  may  in  lieu  thereof  deposit  qufr^'i|^i>e 
with  the  registrar,  if  the  security  is  required  to  be  given  in  a  county  given,  a  de- 
court,  or  with  a  master  of  the  superior  court  if  the  security  is  required  P^'<  o^ 
to  be  given  in  such  court,  a  sum  equal  in  amount  to  the  sum  for  bemSdein^ 

lieu  thereof 
(a)  JtMtei,  13910141.    Formqfcert{fieat9,l%  ^')' 
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which  he  would  be  required  to  give  security,  together  with  a  memo- 
mndum,  to  be  approved  of  by  such  registrar  or  master,  and  to  be 
signed  by  such  party,  his  attorney  or  agent,  setting  forth  the  con- 
ditions on  which  such  money  is  deposited,  and  the  registrar  or  master 
shaP  give  to  the  party  paving  a  written  acknowledgment  of  such  pay. 
ment ;  and  the  judge  of  the  county  court,  when  the  money  shall  have 
been  deposited  in  such  court,  or  a  jurlge  of  the  superior  court  when  the 
money  shall  have  been  deposited  in  a  superior  court,  may,  on  the 
same  evidence  as  would  be  required  to  enforce  or  avoid  such  bond  as 
in  the  last  preceding  section  il  mentioned,  order  such  sum  so  deposited 
to  be  paid  out  to  such  party  or  parties  as  to  him  shall  seem  just. 

^^oJs  uik°'       LXXII.  Where  any  claim  shall  be  made  under  section  one  hundred 

fn  execution  ^^^  eighteen  of  the  act  of  the  ninth  and  tenth  years  of  the  reign  of  her 

must  deposit   present  Majesty,  chapter  ninety-five,  to  or  in  respect  of  any  goods 

or^pavcostt     ^^^^  ^'^  execution  under  the  process  of  a  county  court,  the  claimant 

of  keeping      may  deposit  with  the  bailiff  either  the  amount  of  the  value  of  the 

^th****'^**'      f^^^*  claimed,  such  value  to  be  fixed   by  appraisement  in   case  of 

goods  silldl  be  di^pote,  to  be  by  such  bailiff  paid  into  court,  to  abide  the  dedaion  of 

sold.  the  judge  upon  such  claim,  or  the  sum  which  the  bailiff  shall  be 

9  fr  10  Viet,  allowed  to  charge  as  costs  for  keeping  possession  of  such  goods  until 

c.  95,  t.  118.  gdch  decision  can  be  obtained,  and  in  default  of  the  claimant  so  doing 

the  bailiff  shall  sell  such  goods  as  if  no  sach  claim  had  been  made,  and 

shall  pay  into  court  the  proceeds  of  such  sale,  to  abide  the  decision  of 

the  judge.  , 

Acknow.  LXXIII.  Any  acknowledgment  to  be  made  by  any  married  woman 

marSSwo-^  of  any  deed  under  the  act  of  the  third  and  fourth  years  of  the  reign  of 
men  under      his  late  Majesty  King  William  the  Fourth,  chapter  seventy-four,  may 
c  ^4,  t^te  ^'  ^  received  by  a  judge  of  a  county  court  in  the  same  manner  as  such 
received  by     acknowledgment  may  be  received  by  a  judge  of  a  superior  court, 
judge. 

When  debt-        LXXIV.  When  any  prison  wherein  any  person  committed  by  a 

county  Is^is^  county  court  may  be  confined  is  situated  at  an  inconvenient  distance 

unt  iom  a     from  such  court,  one  of  her  Majesty's  principal  secretaries  of  state 

^"'^'t^d^bt.  ^'^y*  ^7  order  under  his  hand,  direct  that  persons  committed  by  such 

or?^rison  of  court  shall  be  confined  in  any  other  prison  named  in  such  order  to 

adjomiug       which  persons  may  be  committed  from  any  other  county  court,  though 

orcterof?*^^  such  prison  may  be  in  a  different  county,  district,  city,  borough,  or 

setretary  of    place  from  that  in  which  such  first-mentioned  court  shall  be  held,  and 

state,  be  used,  may  from  time  to  time  vary  such  order ;  provided  that  no  such  order 

shall  be  made  without  the  consent  of  the  visiting  justices  of  the  prison 

in  which  such  persons  are  to  be  directed  by  any  such  order  to  be  con* 

fined ;  and  every  person  so  confined  shall  be  supported  at  the  expense 

of  the  county,  district,  city,  borough,  or  place  in  which  he  shall  have 

resided  at  the  time  of  his  committal. 

^>^  Roods       LXXV.  Section  one  of  the  act  of  the  eighth  year  of  the  reign  of 

proclmof  "^   Queen  Anne,  chapter  fourteen,  shall  not  apply  to  goods  taken  in 

county  court,  execution  under  the  warrant  of  a  county  court,  but  the  landlord  of  any 

ctairn^Mrt'idxr  ^^°^™^°^  ^°  which  any  such  goods  shall  be  so  taken,  may  claim  the 

xeot  in  arrear.  r^Q'  thereof  at  any  time  within  five  clear  days  from  the  date  of  such 

taking,  or  before  the  removal  of  the  goods,  by  deUvering  to  the  bailiff 

or  officer  making  the  levy  any  writing  signed  by  himself  or  his  agent, 

which  shall  state  the  amount  of  rent  claimed  to  be  in  arrear,  and  the 

time  for  and  in  respect  of  which  such  rent  is  due ;  and  if  such  claim 

be  made,  the  bailiff  or  oflioer  making  the  levy  shall  in  addition  thereto 

distrain  for  the  rent  so  claimed  and  the  costs  of  such  distress,  and  shall 

not  within  five  days  next  after  such  distress  sell  any  part  <tf  the  goods 


cup.  108.]  County  Court  Acts.  61 

m 

taken  unless  they  be  of  a  perishable  nature,  or  upon  the  request  in 
writing  of  the  party  whose  goods  shall  hare  been  taken ;  and  the  bailiff 
shall  iSterwards  seU  such  of  the  goods  under  the  execution  and  distress 
as  shaQ  satisfy,  first,  the  cost  of  and  incident  to  the  sale,  next  the 
daim  of  such  landlord,  not  exceeding  the  rent  of  four  weeks  where  the 
tenement  is  let  by  the  week,  the  rent  of  two  terms  of  payment  where 
the  tenement  is  let  for  any  other  term  less  than  a  year,  and  the  rent  of 
one  year  in  any  other  case,  and  lastly  the  amount  for  which  the  warrant 
issued ;  and  if  any  replevin  be  made  of  the  goods  so  taken,  the  bailiff 
shall,  notwithstanding,  sell  such  portion  thereof  as  will  satisfy  the  costs 
of  and  incident  to  the  sale  under  the  execution,  and  the  amount  for 
which  the  warrant  issued ;  and  in  either  erent  the  overplus  of  the  sale, 
if  any,  and  the  residue  of  the  goods,  shall  be  returned  to  the  defendant ; 
and  the  poundage  of  the  high  bailiff  and  broker  for  keeping  possession, 
appraisement,  and  sale  under  such  distress,  shall  be  the  same  as  would 
have  been  payable  if  the  distress  had  been  an  execution  of  the 
county  court,  and  no  other  fees  shall  be  demanded  or  taken  in  respect 
thereof. 

LXXVI.  If  any  bond  given  under  the  provisions  of  any  act  relating  Ronovai  of 
to  the  county  courts  shall  have  been  registered  in  the  court  of  com-  ^Kinds  f^om 
mon  pleas  in  England,  and  the  condition  of  such  bond  shall  have  been  ^Smmon^ 
satisfied,  the  commissioners  of  Her  Majesty's  treasury,  by  certificate  piess. 
under  the  hands  of  any  two  of  them,  may  authorise  the  proper  oflScer  9  &  10  Vict. 
of  the  said  court  to  enter  up  satisfttction  on  the  record  of  such  bond  or  c.95,s.  as. 
obligation. 

LXXVII.  CompenaatUmi  to  qfiara  f^  hufkdrtd  court  qf  Wirral  M 
Me  emaUff  af  Ckuier, 

LXXVIII.  The  fees  payable   on  the  proceedings  in  the  county  pen  tpedfled 
courts  mentioned  in  Schedule  (C.)  to  this  act  sMl  be  those  therein  in  schedule  to 
specified ;  and  such  fees  shall,  except  in  interpleaders,  or  where  such  ^b^?^^*' 
fees  shall  be  payable  in  respect  of  keeping  possession,  appraising  or  ut  be  exhibit- 
selling  goods  seized,  be  paid  in  the  first  instance  by  the  party  on  whose  jJj^JJ"" 
behalf  any  sndi  proceeding  is  to  be  taken,  before  such  proceeding  is  tnr't  oiDce. 
taken ;  and  in  ae<ault  of  the  payment  of  any  fees,  payment  thereof 
shall,  by  order  of  the  jadge,  be  enforced  by  such  means  as  might  be 
employed  to  recover  any  debt  adjudged  by  the  court  to  be  paid  ;  and  a 
table  of  all  fees  shall  be  posted  in  some  conspicuous  place  in  every 
ooort  house  and  in  every  registrar's  office. 

LXXIX.  The  commissioners  of  her  Majesty's  treasury,  from  time  Trestury  to 
to  time,  with  the  consent  of  the   Lord  Chancellor  may  lessen  or  !^'*(|1^^ 
increase  the  fees  which  are  specified  in  Schedule  (C.)  to  this  act,  or  inmun^ 
which  are  now  payable  on  proceedings  in  the  county  courts  taken  under  courts. 
any  act  not  hereiobefore  recited,  and  may  substitute  other  fees  in  lieu  See  Order, 
thereof,  and  may  order  new  fees  to  be  paid  on  any  proceedings  which  ^*^^  P*  ^^ 
are  now  or  shall  hereafter  be  authorised  to  be  taken  in  such  courts, 
whether  any  fee  is  now  payable  thereon  or  not :  provided  always,  that 
every  such  alteration  in  the  scale  of  fees  shall  be  notified  to  both 
houses  of  parliament  within  ten  days  from  the  commencement  of  the 
session  next  after  such  alteration. 

LXXX.  The  salaries  of  the  judges  of  the  county  courts  shall  be  salariet  of 
paid  out  of  the  consolidated  fund  of  the  United  Kingdom  of  Great  Judseitobe 
Britain  and  Ireland,  and  the  commissioners  of  Her  Majesty's  treasury  £^^^^(,^1 
are  hereby  empowered  to  pay  the  same  accordingly ;  and  the  sums  fund ;  tm- 
which  are  now,  or  may  hereafter  be  allowed  to  them  for  travelling  ^eiUns «- 
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ovt  or  czpeBWi  ihflll  be  pad  ovt  of  moniet  tk«t  may  be  voted  bj 

moniCB  Toted  Iq^  fbot  parpOfC 

LXXXI.  Whems  by  tbe  fovrtecntb  section  of  t^  and  act, 
in  the  icanon  of  pariiament  bolden  in  tbe  fifteenth  and  utcenth 
of  the  reign  of  her  present  Mijesty,  chapter  fiftj-fovr,  it 
that  after  the  paMing  of  the  nid  act  the  greatest  salaries  to  be  reucited 
in  any  ease  by  the  judges  of  the  eoonty  oonrts  shonld  be  one  thouand 
five  hundred  pounds,  bnt  that  in  no  ease  should  any  judge  be  paid 
a  less  salary  than  twelve  hnndred  pounds ;  and  whereaa  the  oonmii- 
siooers  of  Her  Msjesty's  treasury  haine  ordered  that  the  nkries  of  the 
judges  whose  names  are  mentioned  in  the  Schedule  marked  (D.)  an. 
nezed  to  this  act  should  be  fixed  at  the  amonnts  set  opposite  their 
15  te  19  Vict,  respectire  names  in  such  schednle :  and  whereas  it  is  desirable  that 
c.  61, 1. 14.  the  salaries  of  the  judges  of  the  county  courts  shonld  be  fixed  by 
parliament  at  ope  uniform  rale:  be  it  enacted,  that  every  judge  of 
a  county  court  shall  be  paid  a  salary  of  twelve  hundred  pounds  a  yi 
and  no  more :  provided  always,  that  the  judges  mentioned  in  the 
schedule  shall  continue  to  receive  the  salaries  therein  mentioned  to  be 
payable  to  them  respectiTely  so  long  as  they  shall  oontintte  to  be  jndgjea 
of  the  county  oonrts ;  and  provided  also,  that  nothing  therein  contained 
shall  affect  the  right  or  title  of  any  county  court  judge  to  receive  any 
sum  or  sums  of  money  now  or  hereafter  to  be  made  payable  to  him 
for  defraying  his  travelling 


1)  ft  10  Vict. 
cW,  1.40. 
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LXXXII.  The  regtstnn  of  the  eonrts  shall  be  paid  by  salaries ; 
and  the  principle  on  which  the  said  salaries  shall  be  so  regnlated  shall 
be,  that  the  registrar  of  each  court  in  which  the  plaints  entered  do  not 
exceed  the  number  of  two  hundred  in  a  year  shall  have  an  annual 
salary  of  one  hundred  and  twenty  pounds  ;  and  that  in  oonrts  where 
the  plaints  exceed  two  hnndred  in  tbe  year  the  salaries  shall  be  in- 
creased by  sums  of  five  pounds  for  every  twenty-five  additional  plaints 
np  to  one  thousand  plaints  indnsive,  ami  then  by  snms  of  four  pounds 
for  every  twenty-five  additional  plaints  up  to  six  thousand  indnsive; 
and  such  saUries  shall  be  inclusive  of  all  salaries  to  the  derks  emptoycd 
by  the  registrar  in  the  business  of  their  respective  oonrts,  and  of  all 
emoluments  whatsoever,  except  those  reeeivshle  by  them  in  proceedings 
in  intolveney  or  protection ;  and  in  the  courts  in  which  the  plaints 
exceed  the  number  of  six  thousand  the  amount  of  salary  shall  be  fixed 
by  the  said  commissioners,  vrith  the  consent  of  the  Lord  ChanceUoTt 
but  in  no  case  shall  the  net  salary  to  be  allowed  exceed  the  maximum 
salary  of  seven  hnndred  pounds  a  year,  as  provided  by  the  act  of  the 
fifteenth  and  sixteenth  years  of  the  reign  of  Her  present  Msjesty, 
diaptcr  fifty-fbur ;  provided  always,  that  the  salary  of  any  registrar 
acting  in  a  similar  capad^,  or  as  clerk,  before  the  passing  of  the  act  of 
the  ninth  snd  tenth  Victoria,  chapter  ninety-five,  in  any  court  mentioned 
in  Schednle  (A.)  to  thst  act,  shall  not  (exdnsive  of  all  salaries  to  the 
derks  to  be  employed  by  them  as  afbresaid,  the  amount  of  snch 
salaries,  and  the  number  of  such  derks,  to  be  sanctioned  and  approved 
by  the  commissioners  of  Her  Majesty's  tressury,)  be  limited  to  any 
sum  less  than  (he  average  amount  of  the  ftn  snd  emoluments  of  his 
oflice  during  the  seven  years  next  before  tbe  passing  of  the  sdd  last- 
mentioned  act,  snch  amount  to  be  ascertained  by  the  commissioners 
of  Her  Msjes^'s  treasury,  or  to  a  sum  less  than  the  amount  which  he 
now  receives  in  pursuance  of  any  arrangement  since  the  abolition  of 
the  court  of  which  he  was  the  derk  or  registrar. 

HMibslHA       LXXXIII.  The  high  baUiffs  of  the  courts  shall  be  paid  by  salaries 
•aUrisTor      ^  ^  ^^  "^^  reguUtted  from  time  to  time  by  tbe  commiadoners  of 
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her  Majesty's  tmsary,  widi  the  consent  of  the  Lord  Chancellor,  and  pntirby 
shall,  in  addition  to  such  salaries,  receiTC,  for  their  own  use,  the  fees  ^^'t^ 
appointed  for  keeping  possession  of  goods  nnder  execntions,  and  snch  ^^"^^"^  **' 
sslaries  shall  inclode  all  payments  made  by  the  high  bailiffs  to  their 
nnder  bailiffs,  or,  with  the  like  consent,  the  high  b^ffs  may  be  paid 
partly  by  salaries  and  partly  by  allowances  for  the  execntion  of  warrants, 
and  for  mileage  on  the  serrioe  or  ezecntion  of  any  process. 

LXXXIY.  The  salaries  of  the  registrars  and  high  bailiffs  shall  be  Salarieiof 
paid  ont  of  the  produce  of  the  fees  payable  nnder  the  provisions  <>f  hSh  bSiia!^ 
this  act ;  and  whenever  the  amount  of  snch  fees  shall  not  be  sufficient  to  im  mrid 
to  pay  such  salaries,  the  deficiency  shall  be  made  good  out  of  any  ^^^  ^  <<Bei. 
monies  to  be  provided  by  parliament  for  that  purpose ;  and  the  surplus 
which  from  time  to  time  shall  remain  after  payment  of  the  said  salaries 
shall  be  paid  over  to  the  credit  of  the  said  consolidated  fund. 


&& 


and  offi<«s,  and  of  payment  of  the  salaries  of  the  necessary  servants  <o  te  mt>- 
for  taking  charge  or  such  court  houses  and  offices,  and  of  supplying  S^IJq^  ^^' 
the  courts  and  offices  with  law  and  office  books  and  stationery,  and  of  q  ^  ]o  vict 
postage  stamps,  and  the  disbursements  of  the  high  bailiffs  in  conveying  c.  9ft,  t.  a& 
to  prison  persons  committed  by  the  county  courts,  and  all  other 
expenses  incident  to  the  holding  of  the  said  courts,  shall  be  paid  by 
the  commissioners  of  her  Mijesty's  treasury  out  of  any  monies  to  be 
from  time  to  time  provided  by  parliament  for  such  purposes. 

LXXXVI.  All  the  provisions  of  this  act  applicable  to  superior  ProTisions 
courts  and  judges  thereof,  shall  apply  to  the  court  of  common  pleas  "!^^  ^ 
at  Lancaster,  and  court  of  pleas  at  Durham  {  and  the  judges  thereof  ^j^SS^o  ap. 
respectively,  being  judges  of  one  of  the  ctimmon  law  courts  at  West-  ply  to  court 
minster,  and  all  the  said  provisions  applicable  to  maaters  of  superior  pfj^t^um. 
courts,  shall  apply  to  the  respective  prothonotat ies  of  the   court  of  caater  and 
common  pleas  at  Lancaster,  and  court  of  pleas  at  Durham,  and  their  <»uit  <>|^«"^ 
respective  deputies,  acting  in  the  execution  of  the  duties  of  snch  ^  ^^ 
officers :  provided  that  any  writs  of  certiorari  to  be  issued  by  the  ^*J{JJ^  ^ 
order  of  such  courts,  or  of  a  judge  thereof,  shall  be  issued  out  of  the 
chanceries  of  the  counties  palatine  of  Lancaster  and  Durham  respec- 
tively, and  shall  be  made  returnable  into  the  said  court  of  common 
pleas  at  Lancaster  and  court  of  pleas  at  Durham  respectively,  in  the 
same  manner  as  other  writs  of  certiorari  of  such  counties  palatine 
respectively. 
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Schedules  referred  to  in  the  foregoing  Act. 


Schedule  (A.) 
Pflr/t  ofAcU  ReptaUd. 


Reference  to 
Act. 


9  &  10  Vict. 


13  Jc  13  Vtct 
c.  101. 


13  St  14  Vict, 
c.  61. 


15  &  16  Viet. 
C.54. 


17  &  18  Vict, 
c.  16. 


Title  of  Act. 


An  Act  for  the  more  easy 
Recovery  of  Small  Debts 
and  Dcmaadi  in  Engtamd. 


An  Act  to  amend  tbe  Act 
for  the  more  easy  Reco- 
very of  Small  Debts  and 
Demands  in  Ensland,  and 
to  abolish  oertam  Inferior 
Courts  of  Reoord. 

An  Act  to  extend  the  Act  for 
the  more  easy  Recovery  of 
Small  Debts  and  Demands 
in  England,  and  to  amend 
the 


An  Act  fiarther  to  facilitate 
and  arrange  Proceedings  in 
the  County  Courts. 

An  Act  to  amend  the  Act  of 
the  Thirteenth  and  Four- 
teenth Victoria.  Oiapter 
Sixty-one,  and  the  Act  of 
Uio  Fliteenth  and  Sht- 
tM>nth  Victoria,  Chapter 
Fifty-four. 


Extent  of  Repeal. 


The  whole  of  sectiocn  37.  <&2,  9i, 
107.  121.  122,  123,  126.  127.  and 
139. 

So  aandi  of  section  102,  sm  enacts 
that  "  no  protection  order  or 
'« certificate  granted  by  any 
**  court  of  bankruptcy,  or  for 
'*  the  relief  of  tnaohrent  debtors. 
"  shall  be  available  to  discfaargr 
*'  any  defendant  from  any  oom- 
"  mitmeat "  under  the  order  of 
a  judge. 


So  mnch  of  section  142* 
to  the  word  *•  agent.** 

The  whole  of  section  6. 


«W>» 


The  whole  of  seettans  S,  6,  7>  17» 
20, 21,  and  S3. 


The  whole  of  section  1. 


The  whole  of  section  1. 


Schedule  (B.) 

No  1. 

Summont  to  obUin  Judgment  bff  DrfauU  on  Penonal  Service, 

See  Form  8,  poetf  p.  94. 


No.  2. 

Snmmonefur  CommUmmt, — See  Form  bit  post,  p.  117. 


cap.  108.]  County  Court  Ads.  65 

No.  8. 
Wmrrami  of  CommUmiki. — See  Form  55«  p.  118. 


SCHBDULB  (C.) 
For  the  contents  of  this  Schedule,  99€  Chapter  III.,  antet  p.  30. 


SCHEDULB  (D.) 


For  the  contents  of  this  Schedule,  which  is  referred  to  in  Section  81 

see  Chapter  III.,  ante,  p.  30. 
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21  &  22  VICT.  CAP.  74. 

An  Act  for  the  Re-arrangement  of  the  Districts  of  the 
County  Courts  among  tlie  Judges  thereof 

[2d  August  1868.] 


9  ft  10  Vict 
C.9& 


Whvrvas  under  the  provisions  of  an  act  passed  in  the  sesrion  of 
Parliament  holden  in  the  ninth  and  tenth  years  of  the  reign  of  her 
present  Majesty,  chapter  ninety-five,  certain  districts  are  oonstitnted 
for  the  porpose  of  holding  therein  county  courts,  and  such  districts  are 
divided  in  unequal  numbers  among  the  sixty  judges  of  such  courts ;  and 
whereas  it  is  expedient  chat  provision  diould  be  made  for  the  better 
division  of  the  business  of  the  said  courts  among  the  judges  thereof : 
be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  die 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  samcy 
as  follows : 


Lord  Chan- 
oeliormay 
alter  and 
n-distribute 
thedistrielB 
of  the  oourti 
among  the 
JttdgBi 
thcieo£ 


Two 

maybe 

appointed 

the  judgM 

ofooeor 

more  die- 

trictf. 


Number  of 
Judgee  not 
toesoeed 
tlzty. 

Rule  or 
order  re> 
qulriDg  a 
Judge  or 
officer  of  a 
county 
court  to 
pcrfiim 
oertafai 


I.  The  nineteenth  section  of  the  said  act  is  hereby  repealed ;  and  it 
shall  be  lawful  for  the  Lord  Chancellor  from  time  to  time  to  alter  the 
distribution  of  the  districts  among  the  judges  of  county  courts,  and  for 
that  purpose  to  remove  any  judge  of  a  county  court  from  all  or  any  of 
the  districts  of  which  he  is  the  judge,  for  the  purpose  of  appointing  him 
to  any  other  district  or  districts,  or  to  appoint  any  such  judge  to  be  the 
judge  of  any  district  or  districts  in  addition  to  the  district  or  distoicts 
of  which  he  is  the  judge. 

II.  TheLord  Chancellor  may  from  time  to  time  appoint  two  persons  to 
be  the  judges  of  a  district  or  lUstriets,  and  may  make  such  regulations 
as  to  their  respective  sittings  or  otherwise  ss  to  the  division  of  their 
duties  as  he  may  think  right,  and  each  of  the  persons  when  acting  as 
such  judge  shall  have  all  such  powers  and  authorities  as  if  he  had  been 
•ole  jadge  of  such  district. 

III.  Until  Parliament  shsll  otherwise  direct,  the  judges  of  the 
county  courts  shall  not  exceed  sixty  in  number. 

IV.  Whereas  it  is  desirable  that  the  powers  given  by  section  forty- 
three  of  the  act  passed  in  the  session  of  Parliament  holden  in  the  nine- 
teenth  and  twentieth  years  of  the  reign  of  her  present  M^esty,  chapter 
one  hundred  and  eight,  to  any  superior  court,  or  a  jadge  thereof, 
should  be  exercised  only  by  such  superior  court  and  not  by  a  single 
judge :  be  it  enacted,  that  no  rule  or  summons  requiring  a  judge  or  an 
officer   of  a  county  court  to  show  cause  why  any  act  relating  to 
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the  duties  of  his  office  should  not  be  done,  nor  any  rale  or  order  dttttet  to  be 
directing  sach  act  to  be  done,  shall  be  issued  or  made  except  by  b^^^^^^J^ 
the  superior  court,  and  the  said  section  forty-three,  and  any  pro-  oMirt."^^ 
Tisions  of  the  said  act  baring  reference  thereto,  shall  be  read  and 
construed  as  if  the  words  '*or  a  judge  thereof"  were  not  inserted  in 
the  said  section. 

V.  So  much  of  the  Common  Law  Procedure  Act,  1854,  as  enables  PreTitkm  or 
any  one  of  her  Maje^ty's  superior  courts  of  common  law  at  West-  ^^^\^^^ 
minster,  or  any  judge  thereof,  to  refer  any  cause  to  the  judge  of  any  nferring 
county  court  is  hereby  repealed.  cau««i  to 

courts 
rcposlcd* 
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RULES  AND  ORDERS 

roR  RsouLAnyo  thb 

PRACTICE  OP  THE  COUNTY  COURTS, 

Airo 

FORMS  OF  PROCEEDINGS  THEREIN. 


19&  so  Vict  Wherkas  by  an  act  passed  in  the  twentieth  year  of  her  present 
ciM,  •.  as.  Majesty,  intitaled  **  An  Act  to  amend  the  AcU  relating  to  the  County 
Courts,"  it  is  enacted,  that  "  the  Lord  Chancellor  may  appoint  five 
county  court  judges,  and  firom  time  to  time  fill  up  any  vacanciea  in 
their  number,  to  frame  rules  and  orders  for  regulating  the  practioe  of 
the  courts,  and  forms  of  proceedings  therein,  and  from  time  to  time  to 
amend  such  rules,  orders,  and  forms;  and  such  rules,  orders,  and 
forms,  or  amended  rules,  orders,  and  forms,  oerti6ed  under  the  hands 
of  sndi  judges,  or  any  three  or  more  of  them,  shall  be  submitted  to  the 
Lord  Chancellor,  who  may  allow  or  disallow  or  alter  the  same ;  and 
the  rules,  orders,  and  forms,  or  amended  rules,  orders,  and  forms,  so 
allowed  or  altered,  shall,  from  a  day  to  be  named  by  the  Lord  Chan- 
cellor, be  in  force  in  eTery  county  court." 

And  whereas  by  Tirtoe  and  in  exercise  of  the  power  for  that  purpose 
giren  to  the  Lord  Chancellor  by  the  said  recited  act,  the  undersigned 
James  Manning,  the  Queen's  ancient  seijeant-at-law,  John  Herbert 
Koe,  one  of  her  Majesty's  counsel,  Edward  Cooke,  John  Worlledge, 
and  William  Fumer,  esquires,  were,  on  the  second  of  August,  one 
thousand  eight  hundred  and  fifty-six,  appointed  by  the  Lord  Chan- 
cellor to  frame  sndii  rules  and  orders,  as  to  them  should  seem  expedient, 
for  regulating  the  practice  of  the  courts,  and  forms  of  prooeedings 
therein : 

In  pursuance  of  the  powers  thereby  Tested  in  us,  we,  the  said  James 
Manning,  John  Herbert  Koe,  Edward  Cooke,  John  Woriledge,  and 
William  Fumer,  have  framed  the  following  rules  and  orders,  and  we  do 
hereby  certify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  Manning.        J.  Worixidob. 

J.  H.  KOB.  W.  FURNBR. 

E.  COOKB. 

1.  The  rules  of  practice  and  the  forms  now  *in  use  in  the  county 
courts,  except  in  proceedings  under  the  charitable  trusts  acts,  shall, 
on  and  from  the  1st  day  of  January,  1857,  cease  to  be  used,  and  in  lieu 
thereof  the  following  shall  on  and  from  such  day  be  the  rules  of  prac- 
tice and  forms  adapted  and  used  in  the  said  courts. 

Sittings  of  the  Conrt 

9  &  10  Vict       ^*  Every  judge  shall  appoint  the  days  and  hours  for  holding  his 
c.  9S,  B.S6,      courts;  and  a  notice  of  the  day  and  hour  on  which  each  court  will  be 
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liolden  shall,  three  calendar  months  before  the  holding  thereof,  be 
aiRxed  in  some  oonspicnons  place  in  the  court-boose  and  in  the  regis- 
trar's office ;  and  whenever  any  day  or  boor  so  appointed  for  hol(ting 
the  court  shidl  be  altered,  notice  of  such  alteration  shall  immediately 
be  posted  in  like  manner ;  but  any  judge  may  from  time  to  time  hold 
additional  and  adjourned  courts. 

3.  Two  courts  shall  not  be  bolden  before  the  same  judge  on  one  day, 
unless  with  the  consent  of  the  Lord  Chancellor ;  but  this  rule  shall  not 
apply  to  the  holding  of  an  ac[jonrned  court. 

Interpretation. 

4.  In  these  rules  the  words  "  home  court "  shall  mean  the  court 
from  which  process  is  originally  issued ;  and  the  words  **  foreign  court" 
shall  mean  the  court  of  the  district  into  which  process  is  issued  from 
another  court ;  and  the  words  "  home  district"  shall  mean  the  district 
of  the  home  court;  and  the  words  "  foreign  district"  shall  mean  the 
district  of  the  foreign  court ;  and  the  words  *'  on  oath "  shall  mean 
' '  on  oath  vi? ft  voce  or  by  affidavit ;"  and  unless  there  be  something  in  the 
context  inconsistent  therewith,  the  provisions  of  s.  142  of  9  &  10  Vict  gt  lo  vict. 
e.  95,  shall  apply  to  the  interpretation  of  these  rules.  c,  as,  i.  itf . 

Infant. 

5.  Where  an  infiwt  applies  to  enter  a  plaint  for  any  cause  of  action  9  &  io  Vict 
(other  than  for  wages  or  piece-work,  or  for  work  as  a  servsnt)  he  shall  c  95,  t.  64. 
procure  the  attendance  of  a  next  friend  at  the  office  of  the  registrar,  at 

the  time  of  entering  the  plaint ;  and  no  plaint  shall  be  entered  until 
the  next  friend  has  undertaken,  in  the  form  set  forth  in  the  schedule,  F^rm,  h 
to  be  responsible  for  costs,  who,  on  entering  into  such  undertaking 
shall  be  liable  in  the  same  manner  and  to  the  same  extent  as  if  he  were 
a  plaintiff  in  an  ordinary  suit ;  and  the  cause  shall  proceed  in  the  name 
of  the  infant  by  such  next  friend,  and  the  undertaking  shall  be  filed  by 
the  registrar ;  but  no  order  of  the  court  shall  be  necessary  for  the  ap« 
pointment  of  such  next  friend.  If  the  plaintiff  fail  in  or  discontinue 
his  suit,  and  do  not  pay  the  amount  of  costs  awarded  by  the  court  to 
be  paid  by  him  to  the  defendant,  proceedings  may  be  taken  for  the 
recovery  of  such  amount  from  the  next  friend  as  for  the  recovery  of  any 
debt  oi^red  to  be  paid  by  the  court. 

Registrar's  Duties. 

6.  The  registrar  shall  keep  an  office  at  each  place  where  the  court 
of  which  he  is  registrar  is  bolden,  and  such  office  shall  be  kept  open 
every  day  from  ten  o'clock  in  the  morning  until  four  o'clock  in  the 
afternoon,  except  on  Christmas  Day,  Good  Friday,  or  any  day  ap- 
pointed by  royal  proclamation  for  a  public  fiut,  humiliation,  or  thanks- 
giving, and  excppt  also  on  Saturdays,  on  which  day  the  office  may  be 
closed  at  one  o'clock  in  the  afternoon :  provided  always,  that  where 
Saturday  is  the  market  day  of  the  toim  in  which  the  court  is  bolden, 
the  office  may  be  closed  at  one  o'clock  on  some  other  day  of  the  week 
instead  of  Saturday,  and  when  any  day  is  fixed  upon  for  such  purpose, 
it  shsU  not  afterwards  be  changed  except  by  leave  of  the  judge.  Pro- 
vided that  an  office  need  not  be  kept  open  in  more  than  one  place 
within  the  district  of  a  court,  although  the  court  is  bolden  at  more  than 
one  place  within  the  district,  unless  the  Ix>rd  Chancellor  shall  other- 
vHse  <Urect.  Provided  also,  that  during  the  days  on  which,  in  such  dis- 
trict, the  court  is  held  in  any  place  other  than  that  where  the  registrar's 
office  is  situate,  the  office  may  be  closed. 

7.  The  registrar  shall   keep  the  books  in  the  forms  set  forth  in  9  &  10  vict. 
the  schedule ;  and  every  entry  in  such  books  shall  have  a  number  pre-  c  95» «.  87. 
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iixed,  correspODding  with  the  number  of  the  plaint  to  which  the  entry 
relates. 
9  b  10  Vict.       8.  Whenever  the  registrar,  or  his  lawful  deputy,  is  absent  from  the 
C.93. 1.S&      court,  the  judge  shall  appoint  a  deputy  to  act  on  behalf  of  the  regis- 
trar ;  and  an  entry  of  such  appointment  and  the  cause  of  such  absence 
(if  known)  shall  be  made  on  the  minutes  of  the  court. 
9&  10  Vict.        9.  Whenever  a  registrar  appoints  a  deputy,  tbe  reason  of  such  ap- 
c.  9&*  >.  S6.     pointment  shall  be  entered  on  the  minutes  of  each  court  for  which  inch 

deputy  acts. 

9  b  10  Vict.        10.  The  duties  of  acting  in  court  as  registrar,  signing  the  minute 

c.  95,  a.  27.     book,  taking  affidavits,  granting  permission  to  sue  under  sect  15  of 

See  Ruto,  41.    19  &  20  Vict.  c.  108,  and  acting  under  "  The  Summary  Procedure  on 

Bills  of  Exchange  Act,  1855,"  shall  be  performed  by  the  registrar,  or 

by  his  lawful  deputy. 

11.  The  registrar  of  the  court  shall  issue  all   summonses  and  war- 
rants to  the  bailiflf  forthwith  after  the  plaints  are  entered  or  warrants 
applied  for. 
9&  10  Vict.       12.  Where  a  summons  is  required  to  be  served  in  a  foreign  district, 
i9^8o'v^'t    ^^^  registrar  shall  transmit  the  same  and  a  copy  thereof  to  Uie  bailiff 
c.  i(e,  a.  15.*   of  the  foreign  court,  with  a  letter  according  to  the  form  in  the  schedule, 
f^fg^  4^         unless  the  judge  of  the  home  court  shall  order  the  summons  in  that 
particular  case  to  be  served  by  the  bailiff  of  the  home  court,  and  if  the 
summons  be  returned  to  the  registrar  by  the  high  bailiff  of  the  foreign 
court,  not  served,  the  registrar  shall  forthwith  give  notice  to  the  plaintiff 
of  such  non-service. 
9  fr  10  Vict        13.  I1ie  registrar  shall,  in  all  cases  where  a  summons  is  to  be  served 
c.  95,  s.  62.     Jq  g  foreign  district,  require  the  plaintiff  to  pay  the  fee  of  one  shilling 
for  the  oath  under  sect.  62  of  9  6t  10  Viet.  c.  95,  and  shall  pay  over 
the  same  to  the  treasurer  of  his  court  at  such  times  and  in  such  manner 
as  may  be  directed  by  the  commisrioners  of  her  Majesty's  treasury. 
See  Rule  35,       14.  The  registrar  shall  in  all  cases  where  by  these  rales  particulars 
as  to  parttou-  are  required,  annex  to  the  summons  a  copy  of  the  plaintiff's  particalars, 
^*'  sealed  with  the  seal  of  the  court ;  and  shall  also  make  and  deliver  to 

the  bailiff  a  true  copy  of  the  summons  for  endorsement,  as  required  by 
Hute,  S5.        rule  25. 

15.  The  registrar  shall  enter  in  the  "  notice  book  "  all  notices  and 

letters  sent  by  him,  and  all  particulars  required  by  the  form  of  such 

book. 

i9ik90Vict       16.  Searches  may  be  made  and   the   money  to  which  suitors  are 

c.  lOB,  s.  4&i    entitled  shall  be  paid  out  upon  demand  (in  cash  if  required)  on  three 

days  at  least  in  each  week,  such  days  to  be  fixed  by  the  registrar 

from  time  to  time  with  the  approbation  of  the  judge,  and  to  be  printed 

or  written  on  the  plaint  note;  provided  that,  for  the  purpose  of 

enabling  the  registrar  to  furnish  the  list  of  balauces  in  the  ledgers 

according  to  the  requirements  of  the  commissioners  of  her  Majesty's 

treasury,  no  searches  shall  be  made  or  money  paid  out  of  court  during 

one  week  in  each  year,  of  which  week  due  notice  shall  be  affixed  i& 

some  conspicuous  place  in  the  office  of  the  registrar. 

9  4e  10  VicL       17.  Whenever  money  is  paid  into  or  deposited  in  court,  whether 

19^'so^ct  ^^^^  or  after  judgment,  an  acknowledgment  in  writing  of  such  pi^- 

c.  106, 8. 40.    ment  or  deposit  shall  be  given  on  the  summons  or  on  the  order. 

KmIw.61.  110.      18.  All  the  books  of  the  court,  including  the  bankers'  book  and 

^^^'^0^^   cash  book,  shall  at  all  times  be  open  to  the  inspection  of  the  treasurer. 

'  19.  No  registrar,  deputy  registrar,  registrar's  clerk,  bailiff,  broker, 

or  other  officer  of  the  court,  and  no  partner  or  clerk  of  any  suoh 

officer,  shall,  on  account  of  suitors,  sign  the  ledger,  or  any  other  book» 

or  receive  money,  or  otherwise  act  as  an  agent  for  that  purpose. 

20.  No  registrar,  deputy  registrar,  registrar's  clerk,  bailiff,  broker, 
or  other  offim  of  the  court,  or  any  practising  attorneyi  or  derk  of 
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flnch  attorney,  sball  become  raraty  in  any  case  where,  by  the  practice 
of  the  conrt,  security  is  required. 

High  Bailiff's  Duties. 

21.  Whenerer  the  high  bailiff  does  not  attend  any  sitting  of  the  9  A:  lo  Vkt 
coarty  the  caose  of  bis  absence  shall  be  entered  by  the  registrar  on  the  c.95*  s.3& 
minutes  of  the  next  succeeding  court. 

22.  The  high  bailiff  shall  keep  books  and  make  returns  in  the  forms  Ibi 
set  forth  in  the  schedule. 

23.  The  high  bailiff,  or  an  under  bailiff,  of  the  court,  shall  attend,  nx, 
for  the  purpose  of  receiving  summonses,  or  for  the  performance  of 
other  duties,  at  the  office  of  the  registrar  once  at  least  every  day  ; 
and  shall  compare  and  examine  the  copy  of  each  summons  deUvered 

to  him  by  the  registrar,  so  as  to  enable  him  to  prove  its  correctness. 

24.  The  high  bailiff  shall  serve,  or  cause  to  be  served,  process  sent  9  j^  lo  Vict, 
to  him  for  service  from  other  courts,  and  where  he  shall  be  unable  to  c*  9S,m.  fi, 
swear  the  affidavit  of  service  or  non- service  before  the  judge  or  re-  ^ 
gistrar,  he  shall  be  repaid,  by  the  treasurer  of  his  court,  the  one 

shilling  paid  by  him  to  the  commissioner  for  taking  the  affidavit. 

25.  If  the  service  of  the  summons  has  been  personal,  the  bailiff  0  ae  10  Viet 
who  served  the  same  shall  indorse  on  the  copy  of  the  summons  de<  c*dS*>>33. 
livered  to  him  by  the  registrar,  the  fact  and  mode  of  such  service ;  and 

if  the  service  has  not  been  personal,  he  shall  indorse  on  the  copy  of 
the  summons  the  statement  which  has  been  made  by  the  person  to 
whom  the  summons  was  delivered,  or  other  circumstances  from  which 
it  may  be  inferred  that  the  service  of  the  summons  has  come  to  the 
knowledge  of  the  defendant,  and  if  the  summons  has  not  been  served, 
the  bailiff  shall  endorse  on  such  copy  the  fact,  and  the  reason  of  such 
non-service,  and  shall  deliver  it  to  the  registrar,  with  the  list  of  sum- 
monses mentioned  in  the  next  rule  but  one,  unless  the  judge  shall  other- 
wise order,  and  such  copy  shall  be  produced  at  the  time  of  the  trial  by 
the  registrar  or  high  bailiff,  as  the  judge  may  require. 

26.  Where  the  summons  is  required  to  be  served  in  a  foreign  district,  9  &  10  Vict. 
by  the  bailiff  of  that  district,  he  shall,  nine  days  at  least  before  the  <^'^'>-  ^< 
return-day  of  the  summons,  transmit  the  copy  thereof  to  the  registrar,  j;^,^^  ^ 

of  the  home  court,  with  an  affidavit  of  sudi  service  if  the  summons 
has  been  served ;  and  if  it  has  not  been  served,  he  shall  return  the 
summons  with  an  affidavit  stating  why  it  has  not  been  served ;  and 
the  affidavit  shall  state  the  same  particulars  as  to  service  or  non- 
service  as  are  required  by  the  last  rule  to  be  indorsed  on  a  summons ; 
and  if  such  affidavit  be  defective,  the  bailiff  shall  amend  the  same  at  Rule,  2S. 
his  own  expense,  in  conformity  with  the  direction  of  the  judge  of  the 
home  court. 

27.  Eight  days  before  the  day  of  holding  any  court,  the  high  bailiff  9  a  lo  Vtct* 
shall  deliver  to  the  registrar  a  list  of  all  summonses  on  plaints  before  c  95,  s.  33. 
judgment,  issued  to  him,  returnable  at  such  court,  and  such  return  shall 

state  the  mode  of  service  or  the  cause  of  non-service  of  each  sum-> 
mons,  and  the  high  bailiff  shall,  at  the  same  time,  unless  the  judge 
shall  otherwise  order,  deliver  to  the  registrar  the  copy  of  every  such 
summons  which  has  been  served,  and  the  summons  itself  when  not 
served. 

28.  Where  a  summons  has  not  been  served,  and  the  summons  re-  lb. 
mains  in  the  hands  of  the  bailiff,  he  shall,  at  the  time  of  making  out 

the  Ust  aforesaid,  give  notice  to  the  plaintiff  of  the  fact  of  such  non-  Form,  7. 
service  in  the  form  set  forth  in  the  schedule. 

29.  The  high  bailiff  shall  enter  in  **The  Order  Book"  all  orders 
fSor  the  payment  of  money  or  costs,  or  both,  which  he  shall  have  re- 
ceived, and  the  date  on  which  he  shall  have  caused  the  same  to  be 
posted. 
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9  &  10  Vict.  30.  The  high  bailiff  shall  enter  in  <*  The  High  Bailiff*!  Warrant 
c.  ft5.  sft.33b  Book"  everj  warrant  which  he  haa  been  required  to  execute,  and 
*°^  ^'  shall  state  from  time  to  time  therein  what  he  shall  have  done  under 

each  warrant,  and  if  the  same  be  not  executed  within  one  calendar 
month  from  the  day  of  its  delivery  to  him,  why  it  was  not  executed  ; 
and  tne  high  bailiff  shall,  at  all  reasonable  times,  give  to  a  suitor 
every  information  that  he  may  reasonably  require  as  to  the  execn* 
tion  or  non-execution  of  any  warrant,  which  has  been  iasued  at  hit 
instance. 

31.  Every  bailiff  levying  or  receiving  any  money  by  virtue  of  any 
process  issuing  out  of  the  court  of  which  he  is  bailiff,  shall,  within 
twenty-four  hours  from  the  receipt  thereof,  pay  over  the  same  to  the 
registrar  of  such  court,  and  shall  file  such  process  and  retain  the  same 
in  his  custody. 
9  &  10  Viet.  32.  Whenever  a  warrant  required  to  be  executed  in  a  foreign  dis- 
•nd^lM'.^  trict  has  not  been  executed  within  one  calendar  month  from  the  day 
of  its  delivery,  the  bailiff  of  the  foreign  court  shall,  on  the  day  after 
the  termination  of  such  month,  make  a  return  to  the  r^strar  of  the 
home  court  of  what  he  shall  have  done  under  such  warrant,  and  why 
it  has  not  been  executed,  and  when  the  same  warrant  has  not  been 
executed  during  the  time  it  is  in  force,  such  bailiff  shall  return  the 
same  to  the  registrar  of  the  home  court  within  twenty  •four  hours  from 
the  expiration  of  such  time,  and  shall  indorse  on  such  warrant  the 
reason  why  the  same  could  not  be  executed,  and  he  shall  sign  such 
indorsement,  but  the  bailiff  shall  return  such  warrant  to  the  home 
court  at  any  time,  although  unexecuted,  if  he  shall  be  directed  to  do 
so  by  the  registrar  of  the  home  court,  or  shall  give  such  information 
as  such  registrar  may  require  in  the  matter  of  the  warrant. 

Plaint 

9  Jc  10  Vict.       33.  Every  plaint  shall  be  entered  in  the  *'  Plaint  Book,"  before 

c.  »5,  ft.  m.     issuing  the  summons. 

34.  Where  the  plaintiff  is  unacquainted  with  the  defendant's  Chris- 
tian name,  the  defendant  may  be  described  by  his  surname,  or  by  hia 
surname  and  the  initial  of  his  Christian  name,  or  by  such  name  as  he 
is  generally  known  by,  and  the  defendant  may  be  so  described  in  the 
summons ;  and  in  the  event  of  the  plaintiff  or  defendant  not  appearing, 
the  proceedings  under  sects.  79  and  80of  9  &  10  Vict.  c.  95,  may  he 
taken  as  if  the  true  Christian  name  and  surname  had  been  stated  in 
the  summons,  and  all  subsequent  proceedings  thereon  may  be  taken  in 
conformity  with  such  description,  but  without  prejudice  to  any  amend- 
ment made  at  any  future  time  by  direction  of  the  judge. 

Particulars. 

»  dciu  VicL        35.  On  entering  the  plaint,  the  plaintiff  shall  in  all  cases,  where 
c.  »5,  I.  ^      ^g  ^^^  sought  to  be  recovered  shall  exceed  forty  shillings,  deliver  at 
t  .e  office  of  the  registrar  as  many  copies  of  a  statement  of  the  par- 
ticulars of  his  demand  or  cause  of  action  as  there  are  defendants,  and 
an  additional  copy  to  be  filed,  and  where  the  demand  exceeds  fifty 
9  Jc  10  Vict,   pounds,  but  the  plaintiff  desires  to  abandon  the  excess  or  to  admit  a 
c.  9a,  ft.  fix      set-off,  and  sues  in  a  county  court  for  the  residue,  the  abandonment 
a  li/V'^'  ^^  ^^  admission  of  the  setoff  shall  be  entered  on  the  particulars  before 
^      *  *>     ■    ^rvice ;  and  in  ail  cases  the  particnUra  shall  be  deemed  part  of  the 

summons, 
a  Ik  9  WilL  3,      36.  In  actions  for  penalties  to  secure  the  performance  of  covenants, 
<"•  11-  within  the  meaning  of  the  8  &  9  WUI.  3,  c  11,  the  plaintiff  shall  de- 

liver particulars  of  the  breaches  on  whidi  he  relies,  in  the  same  man- 
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ner  u  required  by  the  last  mle,  whiclit  wlien  deUvered,  shall  he  deemed 
part  of  the  summoiis ;  and  if  the  coiut  shall  be  of  opinion  that  the 
plaUitiff  is  entitled  to  recover,  judgment  shall  be  entered  for  the 
penalty,  where  the  penalty  does  not  exceed  the  amount  over  which 
the  court  has  jurisdiction ;  and  where  the  penalty  does  exceed  soch 
amount,  then  for  the  amount  over  which  Uie  court  has  jurisdiction, 
and  an  entry  shall  be  made  on  the  minutes,  of  the  damages  awarded  to 
the  plaintiff,  and  execution  may  issue  for  the  smount  of  such  dam^es ; 
and  in  case  of  subsequent  breaches,  the  plaintiff  may  enter  a  plaint 
and  sue  out  a  summons  in  the  nature  of  a  scire  facias  on  such  judg- 
ment, and  shall  deliTer  particulars  of  such  subsequent  breaches  in  the 
manner  before  mentioned,  and  which  shall  be  deemed  part  of  such 
summons.  • 

37.  If  the  amount  claimed  in  any  case  include  a  fraction  of  a  penny, 
such  fraction  shall  not  be  entered  in  the  books  of  the  court,  and  judg- 
ment  shall  not  be  given  for  such  firaction. 

* 

Plaint  Note. 

38.  At  the  time  of  entering  the  plaint,  the  registrar  shall  give  to  the  9  &  lo  Vict. 
plaintiff  or  his  attorney  or  agent  a  note  under  the  seal  of  the  court,  ^  ^*  '•  ^' 
according  to  the  form  in  the  schedule ;  and  no  money  shall  be  paid  Form,  3. 
out  of  court  to  the  plaintiff  or  hit  attorney  or  agent,  unless  on  pro- 
duction of  such  note,  provided  that  in  the  event  of  such  note  being 

lost  or  destroyed  no  money  shall  be  paid  to  any  person  unless  it  be 
proved  on  oath  to  the  satisfaction  of  the  registrar  that  the  person 
applying  is  the  plaintiff  or  his  agent  authorised  in  that  behalf. 

Summons  to  appear  to  a  Plaint. 

39.  The  summons  to  appear  to  a  plaint  shall  be  in  the  form  set  9  &  lo  viut. 
forth  in  the  schedule,  and  shall  be   dated  of  the  day  on  which  the  <^-^*'*  ^''* 
plaint  was  entered,  and  the  data  thereof  shall  be  the  commencement  of  ^^"^^  ^* 
the  suit. 

40.  Such  summons  may  be  returnable  either  at  the  next  court  after 
the  entry  of  the  plaint,  or  by  leave  of  the  court  or  registrar  at  any  sub- 
sequent court  to  be  held  within  three  calendar  months. 

41.  The  registrar  shall  not  issue  a  summons  under  sect.  15  of  19  &  soviet. 
19  &  20  Vict.  c.  108,  unless  he  is  satisfied  by  statement  on  oath  that  ^  ^^' "'  ^^' 
the  party  applying  has  a  cause  of  action,  and  that  the  whole  of  such 

cause  arose  within  the  home  district. 

42.  Where  a  summons  is  issued  by  leave  of  the  Judge  or  registrar, 
the  words  "  by  leave  of  the  court"  or  '*  by  leave  of  the  registrar/'  as 
the  case  may  be,  shall  be  written  oo  the  face  of  the  summons. 

43.  Where  a  summons  has  not  been  served,  successive  summonses  Successive 
may  be  issued  without  entering  a  new  plaint,  unless  the  non-setvioe  sumroonsa, 
has  been  caused  by  the  fact  of  the  defendant's  having  removed  from  the 
address  given  before  the  entry  of  the  plaint,  or  unless  the  plaintiff  shall 

have  given  a  wrong  or  insuflBcient  address,  but  if  the  buliff  shall 
ascertain  that  the  defendant  has  removed  to  some  other  place  within  the 
district  of  the  court,  he  shall  serve  the  summons  at  such  other  place, 
indorsing  on  the  copy  thereof  the  new  address;  and  the  successive 
summons  or  summonses  shall  bear  the  same  date  and  number  as  the 
summons  first  issued,  which  date  and  number  shall  be  written  in  red 
ink  in  the  *'  plaint  book,"  and  such  summonses  shall  be  a  continuance 
of  the  first  summons;  provided  that  no  successive  summons  shall  be 
issmd  on  a  plaint  wluch  has  been  entered  more  than  three  months. 

D 
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Senrice  of  Sammons  to  appear  to  a  Plaint. 
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44.  A  inmmoiM  to  appear  to  a  plaint,  where  it  is  to  be  senred  In  fbe 
lione  diitricti  ihoald,  in  order  to  entnre  iti  aerrice,  be  deUverad  to  the 
bailiff  at  least  tweWe  clear  dajs,  and  where  it  it  to  be  aenred  in  a 
foreign  district  fifteen  dear  days,  bat  it  shall,  fai  either  case,  be  senvd 
at  least  ten  clear  days,  before  the  return-day  thereof;  prorided  that  n 
sammons  may  be  issued  at  any  time  before  the  retam-day,  on  pn- 
doetion  by  the  plaintiff  to  the  registrar  of  an  affidayit  showing  that  the 
defendant  is  about  to  remove  out  of  the  ordinary  jurisdiction  of  the 
court ;  and  senrice  of  such  summons  at  any  time  before  the  retuin-duj 
may  be  deemed  good  senrice,  if,  at  the  hearing,  the  judge  is  satislled 
on  the  eridenoe  on  oath  before  him,  that  such  party  was  about  to 
remove  out  of  the  ordinary  jurisdiction  of  the  court,  but  in  eveiy  sudi 
case,  whether  such  proof  be  given  or  not,  the  judge  may,  in  his  dia- 
cretion,  and  on  such  terms  as  he  shall  think  fit,  a^iown  the  hearii^.    * 

45.  The  service  of  the  summons,  eicept  in  the  cases  hereinafter 
specially  provided  for,  shall  be  either  personal,  or  by  delivering  the 
ssme  to  some  person,  apparently  sixteen  yesrs  old,  at  the  hooae  or 
place  of  dwelling,  or  place  of  business,  of  the  defendant  {  but  no  pboe 
of  bosiuess  shall  be  deemed  the  place  of  business  of  the  detedant  nnleii 
be  shall  be  the  master  or  one  of  the  masters  thereof. 

46.  Where  a  defendant  is  living  or  serving  on  board  of  any  ship  or 
vessel,  it  shall  be  sufficient  service  to  deliver  the  summons  to  the 
person  on  board  who  is,  at  the  time  of  each  service,  apparently  in 
charge  of  such  ship  or  vessel. 

47.  "Where  a  defendant  is  residing  or  quartered  in  any  barraoks,  and 
serving  her  Majesty  ss  a  soldier  or  marine,  it  shall  be  sufficient  service 
to  deliver  the  summons  at  the  barracks  to  the  a4jutant  of  the  corps, 
or  to  any  officer  or  seijeant  of  the  company  or  troop  to  which  audi 
soldier  or  BBsrine  belonga. 

48.  Where  a  defendant  is  a  prisoner  in  a  gaol,  it  shall  be  sufficient 
service  to  deliver  the  summons  at  the  gaol  to  the  governor  or  any 
person  appearing  to  be  the  head  officer  in  charge  thereof. 

49.  Where  a  defendant  is  working  in  any  mine  or  other  works  under- 
ground, it  shall  be  sufficient  service  to  deliver  the  sammons,  at  the  mine 
or  vrorks,  to  the  engine-man,  banks-man,  or  other  person  apparently 
in  charge  of  the  mine  or  works. 

50.  Where  the  defendant  is  employed  and  dwells  in  any  lunatic  or 
other  public  asylum,  or  in  any  common  gaol  or  house  of  correction,  ft 
shall  be  suffident  service  to  deliver  the  sommons  to  the  gate-keeper 
or  lodge-keeper  of  the  asylum,  gaol,  or  house  of  correction. 

51.  Service  of  the  summons  may  be  effected  on  a  railway  oonpsny 
or  other  corporation  by  delivering  the  summons  to  a  secretary,  atation 
master,  or  derk  of  the  defendant,  at  any  station  or  office  of  the 
defendant  within  the  district  of  the  court  in  which  the  summons  is  to 
be  served. 

52.  Where  a  defendant  keeps  his  house  or  place  of  dwelling  or  place 
of  bndness  dosed,  in  order  to  prevent  a  bailiff  from  serving  the  sum- 
mons, it  shall  be  suffident  service  to  affix  such  sammons  on  the  door 
of  such  house  or  place  of  dwelling  or  place  of  business. 

53.  Where  a  bailiff  is  prevent^  by  the  violence  or  threats  of  the 
defendant,  or  of  any  other  person  or  persons  in  concert  with  him,  from 
perwnally  serving  such  summons,  it  sliall  be  sufficient  service  to  leave 
such  summons  ss  near  to  the  defendant  as  practicable. 

54.  Where  the  sommons  has  not  been  served  personally,  or  under' 
the  prorisions  of  the  last  four  rules,  and  the  defendant  does  not  appear, 
in  person  or  by  his  attorney  or  agent,  at  the  return-day,  the  cause 
may  proceed  ifthe  Judge  li  satisfied  on  the  efidenoe  on  oath  before  hioi. 


Mules  and  Orders.  75 

tliat  the  aerrioe  of  raoh  tommoiis  hu  oome  to  tbe  knowledge  of  the 
defendant  before  the  retuin-day,  bot  no  such  evidence  shall  be 
neceaeary  in  the  cases  apeciallj  mentioned  in  tbe  Ust  four  roles. 

55.  'Whenever  a  anmmona  has  been  served  in  one  of  the  modes 
hereinbefore  mentioned,  bnt  it  appears  that  it  baa  come  to  the  know« 
ledfe  of  the  defendant  less  than  ten  clear  days  before  tbe  return-day, 
the  canse  may,  at  the  discretion  of  the  judge,  proceed  or  be  adjonmed» 
whether  the  defendant  appears  or  not  at  the  hearing. 

56.  The  twelve  rules  preceding  this  rule  shall  not  apply  to  summonses  H*de»,  44 
isined  under  sect.  28  of  19  &  20  Vict.  c.  108,  or  under  *<  The  Sum-  Mb 
mary  Procedure  on  Bills  of  Exchange  Act,  1855." 

57.  Where  a  summons  shall  issue  under  sect.  18  of  19  &  20  Viet  Metropolitan 
c.  108,  the  same  shall  be  served  by  the  bailiff  of  the  dUtrict  within  which  <^tricu. 
tbe  defendant  shall  dwell  or  carry  on  business,  unless  the  judge  shall 

in  each  case  otherwise  specially  onler ;  provided  that  this  rule  shall  not 
interfere  with  the  general  power,  now  vested  in  the  bailiff  of  the  court 
from  which  the  summons  baa  issued,  to  serve  tbe  same  within  500 
yards  of  the  boundary  of  his  district. 

58.  The  above  rules  as  to  the  mode,  but  not  those  as  to  the  time,  of 
•aerviee  of  summonses  to  appear  to  a  plaint,  shall  apply  to  the  mode  of 
aenrice  of  all  summonses  whatsoever,  except  where  otherwise  directod 
by  statute  or  by  these  rules. 

59.  No  summons,  order,  or  other  process  or  notice,  shall  be  served 
on  Sunday,  Christmas  Day,  or  Good  Friday,  or  on  any  day  appointed 
by  royal  proclamation  for  a  public  fast,  humilietion,  or  thanksgiving ; 
but  such  days  shall  be  counted  in  the  computation  of  the  time  required 
by  these  rules  in  respect  of  such  service. 

Objection  to  Jurisdiction. 

^.  A  defendant  intending  to  avail  himself  of  the  power  given  by  19  ft  20  Vict. 
leet.  39  of  10  &  20  Vict.  c.  108,  to  object  to  an  action's  being  tried  in  c.  loe,  ■. ». 
the  county  court,  shall  give  notice  personally  or  by  post  of  such 
intention  to  the  regi»trar  and  to  the  plaintiff,  five  clear  days  before  the  y^,^^  jq. 
return-day  of  the  summons,  according  to  the  form  set  forth  in  the 
Schedule ;  and  shall  therein  name  the  parties  whom  he  proposes  to  be 
his  sureties,  or  state  therein  his  willingness  to  deposit  money  in  lieu  of 
giving  secnricy,  and  if  he  shall  fail  to  give  such  security  or  make  such 
deposit  before  the  return-day,  or  shall  hJX  to  give  such  notice  Kit  his 
intention  to  object  as  aforesaid,  he  shall  not  be  entitled  to  object  to 
the  action's  being  tried  in  the  county  court. 

Payment  in  Court  before  Judgment. 

61.  Where  the  defendant  is  desiroos  of  paying  money  into  court,  9  &  Jo  vict 
it  shall,  except  where  otherwise  expressly  prorided,  be  paid  five  clear  ^*  ^ '-  *^* 
days  before  the  return-day  of  the  summons,  with  court  fees  pro-  ujl'""*  ^' 
portionate  to  the  amount  pidd  in,  and  the  attorney's  coste  where  the 
amount  paid  in  exceeds  twenty  pounds ;  and  the  registrar  shsll  within 
twenty-four  hours  from  tbe  time  of  such  payment  send  to  the  plaintiff 

notice  thereof  by  post :  provided,  that  at  any  time  before  the  return- 
day  the  defendant  may  pay  money  into  court,  with  such  costs  as 
aforesaid,  and  the  registrar  shall  give  notice  thereof  to  tbe  plaintiff  as 
aforesaid;  but  where  money  is  so  paid  in  less  than  five  dear  days 
before  the  return-day,  it  shsll  be  lawful  for  the  court  to  order  the 
defendant  to  pay  aucb  costs  as  the  plaintiff  shall  have  incurred  in 
preparing  for  trial,  before  the  notice  of  such  payment  was  received  by 
faim,  or  in  attending  the  court. 

62.  If  the  plaintiff  elect  to  accept,  in  full  satiafretion  of  hie  daim,  9  h.  10  virt 
including  coste,  sodi  money  as  shall  have  been  paid  into  court  by  the  ^  ^'  '''^ 
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defendant,  and  ahall  send  to  the  icgiatjar  and  to  the  defendant  by  poet, 
or  leave  at  the  registrar's  office  and  at  the  defendant's  place  of  dweUing 
or  place  of  bnsineas,  a  written  notice,  stating  snch  acceptance,  within 
sodi  reasonable  time  before  the  return-day  as  the  time  of  payment  by 
the  defendant  has  permitted,  tbe  action  shall  abate,  and  the  plaintiff 
shall  not  be  liable  to  any  farther  eoata.  Bat  in  defiuilt  of  snch  notices 
from  the  plaintiff,  the  caoae  may  proceed. 

loBpectioii  of  Docnments. 

63.  Where  in  any  action,  the  plaintiff  or  defendant  is  desiroas  of 
inspecting  any  written  or  printed  document  or  instniment,  in  which  he 
has  an  interest,  and  to  the  production  of  whidi  he  is  entitied  for  the 
purposes  of  the  action,  and  whidi  shall  be  in  the  possession  or  power 
or  under  the  control  of  the  other  party,  snch  plaintiff  or  defendant  may, 
five  clear  days  before  the  day  of  hearing,  grre  notice  to  the  other  party, 
by  post  or  otherwise,  that  he  or  hia  attorney  desires  to  inspect  any 
such  document  or  instrument,  describing  the  same,  at  any  place  to  be 
appointed  by  the  other  party ;  and  if  audi  other  party  shall  neglect  or 
refuse  to  appoint  such  place,  or  to  allow  such  phdntiff  or  defendant  or 
his  attorney  to  inspect  sudi  document  or  instniment  within  three  days 
after  receiving  such  notice,  the  judge  may,  in  his  discretion,  on  the  day 
of  hearing,  adjourn  the  cause  and  make  such  order  as  to  costs  as  he 
diall  think  fit. 

Withdrawal  bj  Plaintiff. 

64.  If  the  plaintiff  be  desirous  of  not  proceeding  in  the  cause,  he 
may  give  notice  tiiereof  to  the  registrar  ana  to  the  ddfirodant  by  post ; 
and  after  the  receipt  of  such  notice,  the  defendant  shall  not  be  entitied 
to  any  farther  costs  than  those  incurred  up  to  the  reodpt  of  such  notice, 
unless  the  judge  shall  otherwise  order. 

Cause  sent  for  Trial  from  a  Superior  Court 

65.  Where  any  action,  under  sect.  26  of  19  &  20  Vict.  c.  108^  is 
ordered  to  be  tried  in  a  county  court,  the  registrar  of  the  county  court 
mentioned  iu  the  order  shall  enter  the  same  in  the  minute-book  of  the 
court  for  hearing  oo  the  day  appointed  by  the  judge  of  such  court,  and 
the  same  fee  shall  be  taken  for  tiie  hearing  thereof  as  if  a  plaint  in  the 
action  had  been  originally  entered  in  the  county  court 

Defences. 

66.  Where  the  defendant  intends  to  rely  on  a  set-off,  infancy,  cover- 
ture of  defendant,  statute  of  limitations,  or  discharge  of  defendant 
under  a  bankrupt  or  insolvent  act,  his  notice  shall  contain  the  particu- 
lars hereinafter  mentioned  with  reference  to  such  grounds  of  defence : 
provided,  that  in  case  of  non-compliance  with  those  rules  which  apply 
to  such  six  grounds  of  defence,  and  of  the  plaintiff's  not  consenting  at 
the  hearing  to  permit  the  defendant  to  avail  himself  of  such  defence, 
the  judge  may,  on  such  terms  as  he  shall  think  fit,  adjourn  the  hearing 
of  the  cause  to  enable  the  defendant  to  give  such  notice. 

67.  Where  a  defendant  intends  to  set  off  any  debt  or  demand 
alleged  to  be  due  to  him  by  the  plaintiff,  he  shall  give  notice  thereof  in 
writing  to  the  registrar  of  the  court,  and  deliver  to  him  a  statement  of 
the  particulars  of  such  set-off,  at  least  five  dear  days  before  the  return- 
day  of  the  summons. 
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•  68.  Wliere  a  defendant  intends  to  rdy  on  the  defence  of  inftnef,  be  o  *  lo  vict 
•hall  giTe  notice  thereof  in  writing  to  the  registrar  of  the  court,  at  least  c  95|  s.  78. 
five  clear  days  before  the  retom-day  of  the  summons,  setting  forth  in  Ann,  21. 
soch  notice  the  place  and  date  of  his  birth,  10  far  as  he  is  able. 

69.  Where  a  defendant  intends  to  rely  on  the  defence  of  covertore,  9ft  10  Vict. 
she  shall  giTC  notice  thereof  in  writing  to  the  registrar  of  the  court,  at  *^  ^*  *•  7*^- 
least  five  dear  days  before  the  retnm-day  of  the  summons,  letting  forth  ^'°^"**  ^^* 
in  such  notice,  so  ISur  as  ihe  is  able,  the  place  snd  date  of  marriage, 
together  with  the  christian  name  and  surname  of  her  husband* 

70.  Where  a  defendant  intends  to  rely  on  the  drfence  of  any  statute  9  &  10  Vfct. 
of  limitations,  he  sliall  give  notice  thereof  in  writing  to  tlie  registrsr  c  95,  s.  76L 
of  the  court,  at  least  l?e  desr  days  before  the  return-day  of  the  ^^^^t  21. 
summons. 

71.  Where  a  defendant  intends  to  rely  on  the  defence  of  b  disehsrge  9  fr  10  vict. 
under  any  statute  relating  to  bankrupts,  or  for  the  relief  of  iniolTent  c>95,t.76. 
debtors,  he  shsll  give  notice  thereof  in  writing  to  the  registrar  of  the  ^^^f^t  9i. 
court,  at  least  fire  desr  days  before  the  return-day  of  tiie  summoni, 

setting  forth  in  such  notice  the  date  of  his  certificate,  disdiargis,  or 
final  order,  and  the  court  by  which  such  certificate,  discharge,  or  final 
Older  was  granted  or  made. 

72.  In  dl  cases  mentioned  in  the  last  six  roles,  the  party  thereby 
required  to  give  the  notice  shall,  unless  otherwise  ezpreialy  <xNlered,  at 
least  fire  dear  days  before  the  day  of  hearing,  deU?er  to  the  registoar 
of  the  court  as  many  copies  thereof  as  there  are  opposite  parties,  and 
an  additional  copy  to  be  filed ;  and  the  registrar  shall,  within  twenty- 
four  hours  from  the  time  of  recdving  the  same,  transmit  by  post  one 
copy  of  such  notice  to  each  of  the  opposite  parties. 

73.  Where  the  defence  is  a  tender,  such  defence  shall  not  be  avail-^ 
able  unless,  before  or  at  the  hearing  of  the  cause,  the  defendant  pays 
into  court  (which  may  be  without  costs)  the  amount  alleged  to  have 
been  tendered. 

Eyidence. 

74.  Summonses  to  witnesses  may  be  issued  without  leave  of  the  9  *  10  Viet, 
court,  to  be  serred  dther  in  the  home  or  in  any  foreign  district  ^  ^'  *•  ^^ 

75.  It  shall  be  suffident  if  a  summons  to  a  witness  be  senred  a  yorma,  4,  S2. 
reasonable  time  before  the  actual  hearing. 

76.  Mniere  dther  party  proposes  to  give  a  judgment  of  a  superior 
court  or  sny  otiier  document,  whether  printed  or  written,  in  cTidenoe, 
he  may,  by  a  demand  in  writing  made  a  reasonable  time  before  the 
hearing,  reouire  the  other  party  to  admit  (saving  all  jusc  exceptions  to 
tlw  admisdbility  of  such  document  in  evidence)  the  document  to  be 
read  in  evidence  without  proof;  and  if  such  demand  be  not  msde  no 
costs  of  proving  such  document  shall  be  allowed,  unless  the  judge  shall 
otlierwise  order.  If  such  demand  be  not  complied  with,  and  the  judge 
think  it  reasonable  that  the  admisnon  should  have  been  made,  £e 
party  refosing  shall  bear  the  expense  of  proving  such  document  what- 
ever  nuy  be  the  event  of  the  cause. 

Jury. 

77.  Notice  of  demand  of  a  jury  shall  be  made  in  writing  to  the  9^  lovict 
registrar  of  the  court  three  dear  days  before  the  day  of  hearing,  and  the  c  95,  s.  tij. 
summonses  to  the  intended  jurors  shall  be  delivered  to  £e  bailiff  Pbnw,  34  to 
forthwith.  ^* 

76.  Where  notice  of  a  demand  of  a  jury  has  not  been  given  in  due  9^  10  Vict 
time,  or  if  at  the  hearinc  both  parties  desire  to  try  by  a  jury,  the  judge  e>  95,  s.  70. 
may,  on  such  terms  as  he  shall  think  fit,  adjoom  the  cause  in  order 
that  the  necessary  steps  for  sudi  trisl  may  be  taken,  and  the  trial  shsU 
tske  place  accordingly, 
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^  a J^^  Xlf^'       79-  Cases  of  interpleader  and  of  r^leiin  may,  at  the  instance  of 
c  »3.  g.  73.      ^^jj^j.     rty,  be  tried  by  a  jury. 

c.  ssIVt^*       .^^*  ^'^  number  of  jurymen  summoned  to  attend  at  a  court  for  flie 
trial  of  causes  shall  be  ten,  unless  the  judge  shall  otherwise  order. 

Adjournment  of  Cause. 

»  ^10  Vict.        81.  The  parties  to  any  cause,  at  any  time  before  the  cause  is  eaUed 
c.  9»,  t.  81.     Q„^  Qj^^^  yjy  consent  and  without  payment  of  any  bearing  flee,  postpone 
the  bearing  to  such  subsequent  court  as  the  judge  shall  direct. 

82.  Where  a  cause  is  adjourned,  no  order  of  adjournment  shall  be 
served  on  either  party,  unless  by  direction  of  the  judge. 

83.  When  anything  required  by  the  practice  of  the  court  to  be  done 
by  either  party,  before  or  during  the  hearing,  has  not  been  done,  tiie 
judge  may,  in  his  discretion,  and  on  such  terms  as  he  shaU  think  fit, 
adjourn  the  hearing  to  enable  the  party  to  comply  with  the  practice. 

Hearing. 

19  ft  80  Vict.      84.  Where  a  summons  has  inued  under  sect  28  of  19  &  20  Viet,  c 

]8^&  ig^'vict  ^^^'  ^  ^"^^  ^^®  ^^'  of  exchange  act,  1855,  and  judgment  is  allowed 

c  67.  to  go  by  default,  the  fee  to  be  taken  is  one  sliilling  in  the  pound. 

13  ft  14  Vict.      ^^*       '^  ^^^  return-day  of  a  summons,  or  at  any  adjournment  of 

C.6I.  s.  10.      the  court  at  which  it  is  returnable,  the  plaintiff  does  not  appear,  and 

J^ftn,  41.       the  defendant  does  appear  and  does  not  admit  the  plaintiff's  demand, 

the  judge  may,  in  his  discretion,  award  to  the  defendant  costa,  in  the 

same  manner,   and  to  the  same  amount,  as  to  counsel,  attorney, 

witnesses,  and  other  matters,  as  if  the  cause  had  been  tried,  hoc  no 

hearing  fee  shall  be  charged. 

jftftievict.      86.   No  attorney  shadl  be  allowed  to  appear  for  any  person  in  a 

c.  54,s.io.    county  court,  until  he  has  signed  a  roll  or  book  to  be  kept  by  the 

registrar  for  that  purpose,  but  no  fee  shall  be  payable  for  that  purpose, 

and  he  shall,  once  in  every  year,  if  required  by  the  registrar,  produce 

his  certificate  for  the  year  to  the  registrar,  who  ahall  note  the  fhct  on 

the  roll. 

87.  It  shall  not  be  necenary  for  either  party,  previous  to  the  bearing, 
to  give  notice  to  the  other,  or  to  the  court,  of  his  iotention  to  employ 
a  barrister  or  attorney  to  aot  as  his  advocate  at  the  hearing,  and  the 
allowance  of  costs  for  such  barrister  or  attorney  shall  not  be  affected  by 
such  want  of  notice. 
lA  6t  16  Vict      88.  The  provisions  of  1 5  &  16  Yiot  c.  54,  sect  10,  as  to  the  persona 
c.  M, «.  10.      ^jiQ  g|,3ii  1^  allowed  to  appear  for  any  party  in  any  proceeding  in  the 
county  courts,  shaU  apply  to  all  proceedings  in  insolvency  and  for  pro- 
tection, and  to  all  other  matters  wUch  may  come  before  the  court. 
FooHM,  do,  89.  Where  an  infant  defendant  appeara  at  the  hearing,  and  naaaea  a 

^^  person  willing  to  act  as  guardian,  and  who  then  aasentti  so  to  aot,  such 

person  shall  be  appointed  guardian  accordingly ;  but  if  the  deleodant 
do  not  name  a  guardian,  the  judge  may  appoint  any  person  in  court 
willing  to  become  guardian,  or  in  default  of  such  person  the  judge  shall 
appoint  the  registrar  of  the  court  to  be  guardian,  and  the  cause  shall 
proceed  thereupon  as  if  another  person  had  been  appointed  guardian, 
and  the  name  of  the  guardian  appointed  shaU  be  entered  in  the  form 
in  the  schedule,  and  no  responsiliiUty  shall  attach  to  the  peraen  so 
appointed  guardian  at  the  instance  of  the  court 
9  &  10  Vict  90,  Where  a  plaintiff  avails  himself  of  the  provisions  of  sect.  68  of 
c.  9),  1.68.  9  0(  10  Vict.  c.  95,  and  proceeds  against  only  one  or  more  of  several 
persons  jointly  answerabte,  the  defendant  or  defendants  sued  may  awil 
himself  or  themselves  of  any  set-off  or  other  defence  to  whtdi  he 
or  they  would  be  entitled  if  aU  the  persons  answerable  were  made 
defendants. 
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Amendment* 

91.  Wheraaperwmirtiherthantfaedeftadaiitappetnatthehetring,  i9dtfovict. 
and  admits  that  he  ia  the  penon  whom  the  plaintiff  intended  to  eharge,  ^  ^^'  *■  ^* 
Ilia  name  may  be  inbatitated  for  that  of  the  defendant,  if  the  plaintiff 
eonaente,  and  thereupon  the  cause  shall  proceed,  as  to  set  off  and  other 
mattera,  as  if  such  person  had  been  originally  named  in  the  summons, 

and  the  costs  of  the  person  originally  named  aa  defendant  ahall  be  in 
the  discretion  of  the  judge. 

92.  Where  a  party  sues  or  is  sued  in  a  lepieaeutative  character,  but 
at  the  hearing  it  appears  that  he  ought  to  ha?e  sued  or  been  sued  in 
hia  own  right,  the  judge  may,  at  the  instance  of  either  party  and  on 
such  terms  as  he  dialt  think  fit,  amend  the  proceedings  accordingly, 
and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters, 
aa  if  the  proper  description  of  the  party  had  been  given  in  the 
summons. 

93.  Where  a  party  sues  or  is  sued  in  his  own  right,  but  at  the  hearing 
it  appears  that  he  ought  to  have  sued  or  been  sued  in  a  representative 
character,  the  judge  may,  at  the  instance  of  either  party,  and  on  such 
terms  as  he  shall  think  fit,  amend  the  proceedings  accordingly,  and 
thereupon  the  cause  shaH  proceed,  as  to  set  off  and  other  matters,  as  if 
the  proper  description  of  the  party  had  been  given  in  the  summons* 

94.  Where  the  name  or  description  of  a  plaintiff  in  the  summons  ia 
insufficient  or  incorrect,  it  may  at  the  hearing  be  amended  at  the 
instance  of  either  party  by  order  of  the  judge,  on  such  terms  as  he  shall 
think  fit,  and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other 
matters,  as  if  the  name  or  description  bad  been  originally  such  as  it 
appears  after  the  amendment  has  been  made. 

95*  Where  the  name  or  description  of  a  defendant  in  the  summona 
is  insufficient  or  incorrect,  and  the  defendant  appears  and  objects  to  the 
description,  it  may  at  the  hearing  be  amended  at  the  instance  of  either 
party  by  order  of  the  judge,  on  such  terms  as  he  shall  think  fit,  and 
thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters,  aa 
if  the  name  or  deacriptian  had  been  originally  such  as  it  appears  after 
the  amendment  haa  been  made ;  but  if  no  objection  is  taken  to  the 
name  or  description  the  cause  may  proceed,  and  in  the  judgment,  and 
all  subsequent  proceedings  founded  thereon,  the  defenduit  may  be 
named  and  described  in  the  same  manner. 

96.  In  actions  by  or  apdnst  a  husband,  if  a  wife  be  improperly 
joined  or  omitted  as  a  party,  the  summons  may  at  the  hearing  be 
amended  at  the  instance  of  either  party  by  order  of  the  judge,  on  such 
terma  aa  he  shall  think  fit,  and  thereupon  the  cause  shall  proceed,  as  to 
set-off  and  other  matters,  as  if  the  proper  person  had  been  made  party 
to  the  suit. 

97.  Where  it  appeara  at  the  hearing  that  a  greater  number  of  pe^ 
sons  have  been  made  plaintiffa  than  by  law  required,  the  name  of 
the  person  improperly  joined  may,  at  the  instance  of  either  party,  be 
struck  out  by  order  of  the  judge  on  such  terms  as  he  shall  think  fit, 
and  thereupon  the  cause  shall  proceed,  as  to  set-off  and  other  matters, 
aa  if  the  proper  party  or  parties  had  alone  been  made  plaintiffs. 

98.  Where  it  appears  at  the  hearing  that  a  lest  number  of  persons 
have  been  made  plamiife  than  by  law  required,  the  name  of  the  omitted 
person  may,  at  tiie  instance  of  either  party,  be  added,  by  order  of  the 
judge,  on  such  terms  as  he  shdl  think  fit,  and  thereupon  the  cause 
shall  proceed,  aa  to  set-off  and  other  matters,  aa  if  the  proper  persona 
bad  been  originally  made  parties  s  and  if  such  person  shaU,  either  at 
the  hearing  or  at  some  adjournment  thereof,  personslly  or  by  writing, 
signed  by  him  or  his  agent,  consent  to  become  a  plaintiff  in  manner 
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aforesaid,  the  jodge  ihdl  then  pronomioe  judgment  u  if  tndi  penoa 
li«l  ongmaUy  been  made  a  plaintiff;  bat  if  soch  person  shaU  notwn- 
sent  to  become  a  plaintiff  in  manner  aforesaid,  either  at  the  hearinc 
^^  thca4joumment  thereof  judgment  of  nonsoit  ahaU  be  enteredL 

99.  Where  it  appors  at  the  hearing  that  w^greater  nnmber  of  persons 
have  been  made  drfendants  than  hj  Um  reqnired,  the  name  c^  the 
person  improp^ly  joined  maj,  at  the  instance  of  either  party,  be 
etrnck  out  by  order  of  the  judge,  on  such  terms  as  he  shaU  think  fit. 
and  thereupon  the  cause  shaU  proceed,  as  to  set-off  and  other  matters! 
M  if  the  proper  party  or  parties  had  alone  been  made  defondanteTud 
the  coi^  of  the  pmon  improperiy  joined  as  a  defendant  shaU  be  i^  the 
discretion  of  the  judge.  -^  «  •» 

100.  Where  two  or  more  persons  are  made  defendanU,  and  some  of 
them  hare  not  been  served,  the  name  or  names  of  the  defendant  or 
defendants  who  hare  not  been  seryed,  may,  at  the  instance  of  either 
1^,  be  struck  out  by  order  of  the  judge,  on  such  terms  as  he  shaU 
think  fit  j^  and  thereupon  the  canse  shaU  proceed,  as  to  setHiff  and 
otter  matten,  as  if  the  party  or  parties  whose  name  or  names  hare  not 
oeen  struck  out,  had  alone  been  made  defendant  or  defendants. 

Costs. 

I  M.V»  ^?^J*5i?!??  rf-n  in  each  case  direct  what  nnmber  of  witnesses 
we  to  be  allowed  on  taxation  of  costs,  between  party  and  party,  and 
^  allowance  for  attendance  shaU  in  no  case  exceed  the  hi^est  rate 

o^invu*     0'™«i!j^«no«n»entioned  in  the  scate  in  the  Schedule. 

c.  Vi^  iS       }^'  ^  ^*"  ^  witnesses,  whether  they  hare  been  examined  or 

85,  not,  may,  m  the  discretion  of  the  judge,  be  allowed,  though  ther  haTe 

not  been  summoned. 

103.  Money  paid  into  court  on  a  judgment  shall  be  appropriated 

"f*."*,*;**™^  ^  ^  «»'••  Md  afterwards  in  satisfaction  of  the 
ongmal  demand. 

?  *fli Vi?*        ^^:  i^°**"  ^  ^'•™n*«  ■««™rt  ^  goods,  whether  executed  or  un- 
c-  »»••«•     executed,  or  unproducthre,  shaU  be  allowed  against  the  defendant. 

unless  the  judge  shaU  otherwise  direct 
I  i^Vi^      }^'  ?^  of  warrents  of  commitment,  whetiier  executed  or  onexe- 
ciNi,  a.i<»   cuted,  ShaU  be  aUowed  against  the  defendant,  unless  the  judge  shall 

otherwise  direct.  ° 

?  M  ®JiS        }^^'  ^'^  Vonamaa  fee  shaU  be  payable  where  an  execution  is  paid 

c,»,..i(w.    OTt  atthe  time  of  the  levy;  but  if  the  oflioer  ShaU  nsoessarilyremSn 

m  possession  more  than  half  an  hour,  and  the  execution  shaU  be  paid 

out  on  the  day  of  levy,  the  possession  fee  for  that  day  shaU  be 

charged.  ' 

J  V^/iS*    .^  }?J^'  ^®  •PPnuiement  is  to  be  made  nntO  the  fifth  day  of  the  baOirs 
'.».t.iw.    holjng  possession  of  the  goods  under  an  execution,  unless  where  the 
goods  are  of  a  perishable  nature,  or  are  sold  at  the  request  of  the  party, 
before  the  expiration  of  four  days,  or  unless  the  goods  are  removed. 

Order. 

Kui«,  82.  108.  Orders  for  payment  of  money  or  costs,  or  both,  and  ordere  of 

adjournment,  when  directed  to  be  served,  shaU  in  aU  cases  be  prepared 
by  the  registrar  of  the  home  court,  and  deUvered  to  the  bafliff,  who 
shaU  send  them  by  post  or  otherwise  to  the  parties  on  whom  they  are 
respectively  directed  to  be  served :  provided  always,  that  it  shall  not  be 
necessary  for  the  party  in  whose  fevour  any  order  has  been  made  to 
prove,  previously  to  his  taking  proceedings  thereon,  that  it  was  posted 
or  reached  the  opposite  party. 

109.  Where  the  court  gives  leave  to  take  any  proceeding,  it  •^W 
not  be  neeessary  to  draw  op  any  order,  nor  shaU  any  order  be  drawi^ 
n    to  warrant  such  proceeding. 
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InstalmentBy  PaTxnent  bj. 

110.  When  an  order  u  made  for  the  payment  of  any  ram  of  money  19  ft  fiO  Vict. 
1»y  instalmenti,  iitch  instalmenta  shall  be  payable  at  rach  periodi  aa  «•  lO^,**^ 
the  judge  shall  order;  and  if  no  period  be  mentioned,  the  first  shall 
become  due  on  the  twenty-eighth  day  from  the  day  of  making  the  Fbrm,  45. 
order ;  and  every  successive  histalment  shall  become  due  at  a  Uke 

period  of  twenty-eight  days  from  the  day  of  the  previous  instalmenta 
Deooming  due;  and  such  instalments  shall  be  psid  into  court,  in  ao* 
oordance  with  sect.  45  of  19  &  20  Vict.  e.  108. 

111.  When  an  order  is  made  for  payment  by  instalments  or  other-  F<Drm,M. 
wise,  the  registrar  shall  give  notice  to  tiie  plaintiflT  by  post,  in  the  form 

set  forth  in  the  Schedule,  of  every  payment  made  ;  provided  that  rach 
notice  shall  not  be  given  where  the  instalment  does  not  exceed  ten 
shillings. 

Proceeding  on  a  Judgment  more  than  l§ix  Years  old. 

112.  No  warrant  against  the  goods,  or  jadgment-rammons,  shall, 
without  leave  of  the  judge,  issue  on  a  judgment  more  than  six  years 
old,  unless  some  payment  has  been  made  into  court  under  rach  judg- 
ment within  twelve  months  previously ;  but  no  notice  to  the  defendant, 
previous  to  applying  for  such  leave,  shall  be  necessary,  and  such 
leave  shall  be  expressed  on  the  warrant  or  summons  under  the  seal  of 
the  court. 

Warrants  of  Execution  against  the  Goods. 

113.  Warrants  of  execution  against  the  goods  shall  bear  date  on  the  9  h  10  Vict. 
day  on  which  they  are  issued,  and  shall  continue  in  force  for  twelve  ^^  "**  ^> 
calendar  montha  from  such  date,  and  no  longer. 

1 14.  Where  a  defendant  has  made  default  in  payment  of  the  whole  9  ft  10  Vict, 
amount  awarded  by  the  judgment,  or  of  an  instalment  thereof,  a  war-  c.  9s,  m.  94,, 
rant  of  execution,  without  leave  of  the  court,  may  issue  against  his 

goods;  and  such  execution  shall  be  for  the  whole  amount  of  the'^''^'^^ 
judgment  and  costs  then  remaining  unsatisfied,  unless  in  the  case  of 
insUlments,  the  judge  shall  otherwise  direct  at  the  time  of  giving 
judgment. 

115.  The  registrar  shall,  on  issuing  a  warrant  of  execution  against  9  ae  lOVict. 
the  goods,  indorse  on  rach  warrant  the  amount  to  be  levied,  distin-  c  95,  s.  94. 
guishing  the  amount  adjudged  to  be  paid,  and  the  amount  of  the  fee 

for  issuing  the  warrant ;  and  shall  prepare  and  deliver  to  the  bailiff 
with  the  warrant  a  notice  in  the  form  contained  in  the  schedule ;  and  Form,  25.. 
the  bailiff,  upon  levying,  shall  deliver  such  notice  to  the  party  against 
whom  the  execution  hit  issuedi  or  leave  the  same  at  the  plsice  where 
the  execution  is  levied. 

116.  Warrants  of  execution  against  the  goods  may  be  issued  con- 
currently into  one  or  more  districts,  provided  that  the  costs  of  moire 
than  one  warrant  shall  not  be  allowed  against  the  execution  debtor, 
unless  by  order  of  the  judge. 

Judgment-Summons. 

117.  A  jndgment-eummons  may  israe  at  any  time,  without  leave  of  9  &  10  Vict, 
the  court,  except  in  cases  provided  for  either  by  sect.  48  of  19  Ac  20  fg  Jf'^'  ^j^ 
Vii^t.  c.  108,  or  by  Rule  112,  and  shall  be  forthwith  delivered  by  the  c.  i08,st.48, 
registrar  to  the  bailiff,  and  shall  be  served  personally  not  less  than  five  61. 

clear  days  before  the  day  on  which  the  party  is  required  to  appear  to  Ruk,  us. 
such  summons,  unless  at  the  hearing  the  judge  is  satisfied  on  the  evi- 
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Fi)rm,  54.  denoe  on  oath  before  him,  that  such  party  was  about  to  remore  from 
his  dwelling  or  place  of  business,  or  was  keeping  out  of  way  to  avoid 
service,  in  either  of  which  cases  service  upon  the  party  at  any  time 
before  the  time  appointed  for  the  appearance  oi  such  party  ^lall  be 
sufficient. 

118.  Upon  the  issue  of  a  jadgment-snmmons  against  a  party,  the 
bailiff  shall  return  into  court  any  warrant  of  execution  against  the 
goods  of  such  party,  which  may  have  been  issued  upon  a  judgment  in 
the  cause. 

^'^^^\!S^'  lid*  Where  a  judgment- summons  is  heard  in  a  eourt  other  than 
that  in  which  judgment  was  obtained,  and  the  order  of  such  last-men- 
tioned court  is  altered  by  the  judge  of  the  court  in  which  the  judgment- 
summons  is  heard,  all  payments  under  such  order  shall  be  made  into» 
and  execution  thereupon  against  the  goods  shall  be  issued  by  the  court 
which  alters  the  order. 

120.  Where  a  certified  copy  of  a  judgment  is  obtained,  the  registrar 
shall  make  on  the  minute  of  the  judgment  a  memorandum  of  having 
given  such  certificate,  and  no  warrant  of  execution  against  the  goods  or 
judgment-summons  shall  issue  upon  such  judgment  from  the  court  in 
which  the  judgment  was  obtained,  unless  it  be  shown  to  the  satisfaction 
of  the  court  or  registrar,  that  no  order  has  been  made  against  the  exe- 
cution debtor  in  any  other  court. 

Commitment. 

(See  19  &  20  Vict.  c.  108,  s.  59.) 
(Form,  No.  55.) 

121.  When  a  defendant  does  not  dwell  or  carry  on  business  in  the 
district  of  the  court  to  which  he  has  been  summoned  to  appear  to  a 
plaint,  he  shall  not  be  liable  at  the  hearing  of  such  summons  to  be 

Fnrm.  46.       committed  under  sect.  101  of  9  &  10  Vict.  c.  95,  whether  he  appears 

to  such  summons  or  not. 
c  ft5^^  ^'        ^^^'  ^°  ^^^  °^  commitment  under  sections  99  or  101  of  the  9  &  10 
iVi. '  "^         V'ict.  c.  95,  the  amount  of  the  judgment,  and  all  costs  payable  by  the 
Fomu,  46, 55.  defendant,  shall  be  indorsed  on  the  warrant. 

123.  When  a  warrant  of  commitment  for  non-payment  of  money  is 
!)  &  10  Vict,  issued,  the  defendant  may,  at  any  time  before  his  body  is  delivered 
c.  03,  fi.  102.    {„(o  ({|g  custody  of  the  gaoler,  pay  to  the  bailiff  the  total  amount  in- 
dorsed on  the  warrant,  and  on  receiving  such  amount  the  bailiff  shall 
discharge  the  defendant,  and  shall  within  twenty-four  hours  after  re* 
ceiving  such  amount  pay  over  the  same  to  the  registrar, 
r  %^^^lu)         ^^^'  ^^  ^^  ^^^'^  ^^  commitment  for  non-payment  it  should  be 
fJh^  V        11*^6  part  of  the  order  of  commitment  that  on  production  of  a  oertifi- 
'  ''        cate  signed  by  the  registrar,  stating  that  payment  or  satisfaction  of  the 
sum  or  of  the  instalment  thereof  and  costs  remaining  due  at  the  time 
of  making  the  order  for  commitment,  together  with  aU  subsequent 
costs,  has  been  made,  the  defendant  shall  be  discharged  out  of  custody, 
without  further  leave  of  the  judge. 

125.  Warrants  of  commitment  against  the  same  party  may  be 
issued  concurrently  into  one  or  more  districts ;  provided  that  the  costi 
of  more  than  one  warrant  shall  not  be  allowed  against  such  party  unless 
by  order  of  the  judge. 

Transmission  of  Process  and  Proceeds  of  Warrants  to 

and  from  Foreign  Districts. 

9  A  10  Vict        126.  In  all  cases  of  warrants,  whether  against  the  goods  or  the 
c.  95,  s.  104.    person,  to  be  executed  in  a  foreign  district,  the  registrar  of  the  foreign 

court  shall  immediately  on  the  receipt  of  the  warrant,  enter  it  in  **  The 

Foreign  Executions  Re-issued  Book." 
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127.  Where,  bj  Tiitiie  of  any  warrant  tent  to  a  fordgii  district,  any  9  ft  lo  vwrt 
money  ihaU  have  been  received  by  the  bailiff  of  the  foreign  court,  each  ^^»  **  ^^ 
bailiff  shall,  within  twrnty-fonr  hours  from  the  receiving  (2  such  money, 
pay  over  the  same  to  tiie  registrar  of  the  foreign  court,  and  shaU, 
nnless  an  interpleader  summons  as  to  such  money  be  pending,  make  a 
return  in  writing  of  the  amount  received ;  and  in  the  case  of  a  levy 
having  been  made,  the  bailiff  shall  state  in  the  return  the  gross  amount 
prodiMsd  by  such  levy,  the  particulars  of  the  appraiser's  and  broker's  9  a  lo  vict. 
charges,  and  the  fees  allowed  for  keeping  possession,  and  pay  over  to  c*  9S,  •.  luo. 
the  registrar  of  tfae  foreign  court  the  amount  levied,  leas  such  charges 
and  fees ;  and  the  registrar  of  the  foreign  court  shall  certify  in  the 
said  return  the  amount  paid  into  court,  and  the  correctness  of  the  said 
charges,  and  shall  account  for  and  pay  over  such  amount  to  the  trea* 
surer  at  his  court  at  such  time  as  the  treasurer  shall  require ;  and  the 
high  bailiff  shall  therenpon  transmit  such  return  to  the  high  bailiff  of 
the  home  court,  as  directed  by  sect.  104  of  9  &  10  Vict  c.  95,  and 
such  latter  Iwihff  shall,  within  twenty  •four  hours  from  the  receipt  of  such 
return,  deliver  the  ssme  to  the  registrar  of  his  court,  who  shall  there- 
npon pay  out  of  any  money  in  his  hands,  to  the  plaintiff  in  the  cause, 
the  amount  certified  in  such  return  to  have  been  received  by  the  regis- 
trar of  the  foreign  court,  as  the  proceeds  of  the  execution,  and  shall 
enter  in  a  book  the  amount  so  certified  in  the  form  set  forth  in  the 
schedule,  and  the  registrar  of  the  home  court  shall  file  such  return,  and 
the  registrar  shall  be  allowed  by  the  treasurer  of  his  court,  at  his  audit, 
the  amount  so  paid. 

New  Trial. 


128.  An  application  for  a  new  trial,  or  to  set  aside  proceedings,  may  9fr  10  vict. 
be  made  and  determined  on  the  day  of  hearing,  if  both  parties  be  pre-  ^*  '^*  *-  ^ 
sent,  or  such  application  may  be  made  at  the  first  court  holden  next 

after  the  expiration  of  twelve  clear  days  from  such  day  of  hearing ; 
provided  the  intended  applicant  do,  seven  clear  days  before  the  holding 
of  such  court,  deliver  to  the  registrar  at  his  office,  and  also  give  to  the 
opposite  party  by  serving  the  same  personally  on  such  party,  or  by  Fbrm,  5B. 
leaving  the  same  at  his  place  of  abode  or  place  of  business,  a  notice  in 
writing,  signed  by  himself,  his  attorney  or  agent,  statins  that  such  an 
application  is  intended  to  be  made  at  such  court,  and  setting  forth 
shortly  the  grounds  of  such  intended  applicaUon ;  but  such  notice  shall 
not  operate  as  a  stay  of  proceedings  unless  the  judge  shaU  otherwise 
order,  and  if  any  money  paid  into  court  under  any  execution  or  order 
in  the  suit  shall  not  have  been  paid  out,  when  such  notice  in  vrriting 
shall  be  given  to  the  registrar,  the  registrar  shall  retain  the  same  to 
abide  the  event  of  such  application,  or  until  the  judge  shall  otherwise 
order ;  and  if  no  such  application  be  made,  the  money  shall,  if  required, 
be  paid  over  to  the  party  in  whose  fiivour  tbe  order  waa  made,  nnless 
the  judge  shall  otherwise  order ;  and  if  such  notice  be  not  given  in 
manner  aforeaaid,  or  such  application  be  not  made  at  the  court  men- 
tioned in  the  notice,  no  application  for  a  new  trial  or  to  aet  aside  pro- 
ceedings shall  be  subsequently  made,  unless  by  leave  of  the  judge,  and 
on  such  terms  as  he  shall  think  fit ;  provided  that  this  rulB  shall  not 
apply  to  cases  faUing  within  the  provision  of  sect  SO  of  9  &  10  Vict.  ^.I^.VbS!' 
c  95. 

129.  The  judge  may,  in  his  discretion,  make  it  a  condidon  of  granting 
a  new  trial,  that  it  shall  take  place  before  a  jury,  although  the  former 
trial  did  not  take  place  before  a  jury. 

Interpleader. 

130.  Where  any  claim  is  made  to  or  in  reneet  of  any  goods  or  Qftiovict. 
chattels  taken  in  execution  under  the  proceti  of  any  oonnty  court,  or  ^*^'  *'^^*^* 
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19  A  20  Vict,  in  TCfpeet  of  the  proceed!  or  yalae  thereof,  by  any  landlord  for  rent,  or 
c  108,  ■.  72.     by  any  perMm  not  being  the  party  against  whom  lueh  prooeM  has  iasned, 
and  summonaeB  have  Iwen  isaned  on  the  application  of  the  bailiff,  sndi 
summoniea  shall  be  lerred  in  such  time  and   mode  as  hereinbefore 
directed  for  a  summons  to  appear  to  a  plaint,   and  the  case  shall 
proceed  as  if  the  claimant  were  the  plaintiff,  and  the  eiecntion  crsditor 
the  defendant ;  and  the  daimant  uiall,  five  clear  days  before  the  day 
Formt,  60  to    on  which  the  summonses  are  returnable,  deliver  to  the  bailiff,  or  leaTO 
•fi.  at  the  oflSce  of  the  registrar  of  the  court,  a  particular  of  any  goods  or 

chattels  alleged  to  be  the  property  of  the  clsanuuit,  and  the  grounds  of 
his  claim,  or  in  case  of  a  ddm  for  rent  of  the  amount  thereof,  and  for 
what  period,  and  in  reapect  of  what  premises,  the  same  is  claimed  to 
be  due,  and  the  name,  address,  and  description  of  the  daimant  shall  be 
fully  set  forth  in  such  particular,  and  any  money  paid  into  court  under 
the  execution  shall  be  retained  by  the  registrar  until  the  daim  shall 
have  been  adjudicated  upon :  provided  that  by  consent,  an  interpleader 
claim  may  be  tried,  although  this  rule  has  not  been  complied  with. 

131.  Interpleader  summonses  shall  be  issued  by  the  registrar,  on  the 
application  of  the  bailiff,  without  leave  of  the  court 

132.  Interpleader  summonses  shall  be  issued  from  the  court  of  the 
district  in  which  the  levy  was  made,  and  the  execution  creditor  and 
daimant  shall  be  summoned  to  such  court. 

Fwrm,  64.  133.  Where  the  daim  to  any  goods  or  chattels  taken  in  execution, 

or  the  proceeds  or  value  thereof,  shall  be  deckled  against  the  claimant, 
the  costs  of  the  bailiff  allowed  by  the  judge  shall  be  retained  by  him 
out  of  the  amount  levied,  if  the  judge  shaU  so  order,  but  without  pre- 
judice to  the  right  of  the  execution  creditor  for  the  sum  so  retained. 

Securitj. 

19  &  so  Vict       134.  In  all  cases,  where  a  party  proposes  to  give  a  bond  by  way  of 
c.  106,  u.  7a  lecurity,  he  shall  serve,  by  poat,  or  otherwise,  on  the  opposite  party 

and  the  registrar,  at  his  office,  notice  of  the  proposed  sureties  in  the 
Ftrrn,  IX       form  set  forth  in  the  schedule,  and  the  registrar  shall  forthwith  give 

notice  to  both  parties  of  the  day  and  hour  on  which  he  proposes  that 

the  bond  shall  be  executed,  and  shall  state  in  the  notice  to  the  obligee 

that  should  he  have  any  valid  objection  to  make  to  the  sureties,  or 

either  of  them,  that  it  muat  then  he  made. 
9frm,  14.  135.  The  sureties  shall  make  an  affidavit  of  thdr  sufficiency  before 

the  registrar  in  the  form  in  the  schedule,  unless  the  opposite  party 

shall  dispense  with  such  affidavit. 
19  A  90  Vfct      136.  The  bond  shall  be  executed  in  the  presence  of  the  judge  or 
c  lUB.  s  56.     registrar,  or  some  other  of  the  persons  mentioned  in  sect.  58  of  19  &  20 

Vict.  c.  108 :  provided  dways,  that  if  it  be  executed  in  the  presence  of 

the  judge  or  registrar,  it  shall  not  be  necessary  for  it  to  be  attested. 
Ib.s.71.  137.  Where  a  party  makes  a  depoist  of  money  in  lieu  of  giving  a 

bond,  he  shall  forthwith  give  notice  to  the  opposite  party  by  post,  or 

otherwise,  of  such  deposit  having  been  made. 

138.  In  all  esses  where  the  security  is  by  bond,  the  bond  shsll  be 

deposited  with  the  registrar  until  the  cause  be  finally  disposed  of. 

Appeal. 

13  it  14  Vict  139.  Any  party  dissatisfied  with  the  determination  or  direction  of 
Wft  so  vicL  ^^  court  in  point  of  law,  or  upon  the  admission  or  rejection  of  evi- 
«.  106,  a.  66.  deuce,  may,  before  the  rising  of  the  court  on  the  day  on  which  judg- 
ment was  pronounced,  deliver  to  the  registrar  a  statement  in  writing, 
signed  by  him,  his  counsel  or  attorney,  containing  the  grounds  of  his 
dissatisfaction ;  and  in  the  event  of  no  such  statement  hting  delivered, 
the  auooesafol  party  may  proceed  on.  the  judgment  nnleaa  the  judge 
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shall  •thcrwiie  order ;  bat  ihe  judge  mij  direct  ]irooeediiigi  to  be 
tiken  qfi  the  jadgme&t,  notwitfasten&ig  rach  ftatement  has  been  deli- 
vered :  provided  that  the  party  lo  diasatiafled  may  appeal  on  grounds 
different  from  those  contained  in  sndi  statement,  and  although  he 
shall  not  have  deli?ered  any  such  statement. 

140.  The  ten  days  within  which  notice  of  appeal  may  be  given  shall 
be  reckoned  exclusive  of  the  dav  of  trial. 

141.  The  notice  of  appeal  shsU  be  in  writing,  and  shall  state  the 
grounds  on  which  the  party  appeals*  and  shall  be  signed  by  the  appeU 
lent,  his  attorney  or  agent;  and  such  notice  shall  be  sent  to  the  regis- 
trar as  well  as  to  the  suooessful  party,  by  poet  or  otherwise. 

142.  If,  before  the  notice  of  appeal  is  served  upon  the  registrar^ 
execation  shall  have  issued,  and  the  amount  of  the  judgment  and  costs 
of  exeention  shall  have  been  paid  into  the  hands  of  the  bailiff,  or  levied 
and  not  paid  over  to  the  snoeessful  party,  the  same  shall  remain  in 
court  to  abide  the  order  of  the  court. 

143.  If,  before  an  appealing  party  shall  'have  given  the  required 
security,  execution  shall  have  issued,  the  registrar  shall,  upon  the 
appealing  party's  giving  security,  forthwith  send  notice  thereof,  by  post 
or  otherwise,  to  the  bailiff,  and  proceedings  on  such  execution  shall 
forthwith  be  stayed. 

144.  At  the  time  of  giving  security,  the  appellant  shall  deliver  to 

the  registrar  a  statement  in  writing,  showing  to  which  of  the  courts  of  Armi  qf 
common  law  at  Westminster  he  proposes  to  appeal.  ^*^'  ^  ^' 

145.  All  cases  on  appeal  shall,  unless  the  judge  shall  otherwise  order,  is  ae  14  Vkt. 
be  presented  to  him  for  signatore,  at  the  court  holden  next  after  the  ^  ^*  *•  *^ 
expiration  of  twelve  clear  days  from  the  day  on  whidi  judgment  was  r^rm,  68. 
pronounced,  and  shall  then  be  signed  by  the  jodge,  and  be  sealed  with 

the  seal  of  the  court ;  and  when  signed  and  sealed,  one  copy  thereof 
shall  be  deposited  with  the  registrar,  and  another  sent,  by  post  or  other- 
wise, by  the  appellant,  to  the  successful  party,  within  three  clear  days 
next  after  the  time  of  signing  and  sealing  the  same ;  and  if  the 
appellant  do  not  comply  with  this  rule,  the  successful  party  may  pro- 
ceed on  the  judgment,  unless  the  judge  shall  otherwise  order. 

146.  The  appellant  shall,  wiUiin  three  clear  days  next  after  the 
case  is  signed  and  sealed,  transmit  two  copies  thereof,  by  post  or  other* 
wise,  in  conformity  with  the  provisions  of  sect.  15  of  13&14  Vict. 
c.  61 ;  and  notice  of  such  transmission  shall  forthwith  be  served  by  the 
appeliant  on  the  successful  party,  by  post  or  otherwise ;  in  defaolt 
whereof  the  successful  party  may  proceed  on  the  judgment,  and  shall, 
on  application  to  the  court,  be  entitled  to  such  costs  as  he  shall  have 
incurred  in  consequence  of  the  appellant's  proceedings ;  provided  that 
instead  of  proceeding  on  such  judgment,  the  respondent,  if  he  think  fit, 
may,  within  twenty-eight  clear  days  from  the  signing  of  the  ca8e,trana- 
mit  it  in  the  manner  prescribed,  and  give  the  like  notice  to  the  appellant 
of  such  transmission. 

147.  If,  after  the  case  has  been  transmitted,  the  appellant  do  not 
prosecute  his  appeal  with  doe  diligence,  according  to  the  practice  of  the 
court  of  appeal,  the  successful  party  may  apply  to  the  judge  for  leave 
to  proceed  on  the  judgment,  and  leave  for  that  purpose  may  be  granted 
accordingly,  if  the  jod^e  shall  think  fit ;  and  the  sucoesaful  party  shall 
also  be  entitled  to  such  costs  u  he  shall  have  incurred  in  consequence 
of  the  appellant's  proceedings;  which  costs  shall  be  added  to  the 
judgment. 

146.  When  the  court  of  appeal  has  pronounced  judgment,  either 
party  may  deposit  the  original  order  of  the  court  of  appeal,  or  an  office 
copy  thereof,  with  the  registrar  of  the  county  court,  and  within  forty- 
eight  hours  from  the  time  of  such  deposit  send  a  notice  thereof  to  the 
other  party,  by  post  or  otherwise. 

149,  A  new  trial,  in  pursuance  of  the  order  of  the  court  of  appeal| 
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■hall  be  entered  for  trial  at  the  coonty  eoort  which  shall  be  holden  next 
after  twelTe  clear  dayi  from  the  time  when  sach  order  or  o%ie  copy 
thereof  shall  hare  been  deposited  as  aforesaid,  unless  the  parties  agm 
that  it  shall  take  pbce  sooner,  or  the  judge  otherwise  order,  and  it 
shall  be  conducted  in  the  same  manner  as  any  new  trial  granted  by  the 
county  court  itself. 

150.  If  the  order  of  the  ooort  of  appeal  be,  that  judgment  shall  be 
entered  for  either  party,  then  such  judgment  shall  be  entered  accord- 
ingly,  and  the  sucoessfal  party  shall  he  at  liberty  to  proceed  on  such 
judgment  as  on  a  judgment  of  the  coonty  court. 

Abatement  of  Action. 

(See  19  &  20  Vict.  c.  108,  s.  62.) 

151.  Where  one  or  more  of  aeverai  plaintiffs  or  defendants  shall  die 
&^ore  judgment,  the  suit  shall  not  abate,  if  the  cause  of  action  snrriTe 
to  or  against  the  snr?img  parties  respectively. 

152.  Where  one  or  more  of  aeoeral  plaintiffs  or  defendants  shall  die 
after  judgment,  proceedings  thereon  may  be  taken  by  the  surrivors  or 
survivor,  or  against  the  surviTors  or  sunrivor,  without  leave  of  th« 
court. 

153.  Where  a  married  woman  is  sued  as  a  feme  sole,  and  she  obtains 
judgment  on  the  ground  of  coverture,  proceedings  may  be  taken  thereon, 
in  ttie  name  of  the  wife,  at  the  instance  of  the  husband,  without  leave  of 
the  court 

Proceedings  in  the  nature  of  a  Scire  Facias. 

Formt  75  to        154.  Execution  on  a  judgment  shall  not  issue  by  or  against  any 

'^  person  not  a  [wrty  to  the  suit,  without  a  plaint  and  summons  upon  the 

judgment,  the  proceedings  in  which  shall  be  the  same  as  in  ordinary 


155.  Where  a  judgment  has  been  given  for  or  against  a  person 
deceased,  his  executors  or  administrators  may  in  the  same  manner  sue 
or  be  sued  upon  the  judgment. 

156.  In  all  proceedings  in  the  nature  of  a  scire  feciss,  a  jury  may  be 
tummoned  in  the  same  manner  and  under  the  like  restrictions,  as  are 
provided  by  sects.  70,  71,  72,  and  73  of  9  &  10  Vict.  c.  95. 

Proceedings  by  and  against  Executors  and  Adminis- 

trators, 

9  A 10  Vict        157.  In  actions  by  executors  or  administrators^  if  the  plaintiff  fail, 
cy6,t.m.     the  costs  shall,  unless  the  court  shall  otherwise  order,  be  awarded  Uk 
favour  of  the  defendant,  and  shall  be  levied  de  bonis  propriia* 

158.  Where  an  executor  or  administrator,  plaintiff,  or  defendant 
shall  not  appear  on  the  day  of  hearing,  the  provisions  of  sects.  79  and 
80  of  9  &  10  Vict  c.  95,  and  of  sect.  10  of  13  &  14  Vict.  c.  61,  shall 
apply  respectively,  subject  to  the  rules  applicable  to  executors  or  ad- 
ministrators suing  or  sued. 
Form.  5,  159.  A  psrty  suing  an  executor  or  administrator  may  charge   in 

^^^  the  summons,  that   the   deftndant  has  had  assets,  and  has  wasted 

them. 

160.  In  all  cases  where  the  defendant  is  so  chai^ged  in  the  snramonsy 

if  tlie  court  shall  be  of  opinion  that  the  defendant  has  wasted  the 

assets,  the  judgment  shall  be,  that  the  debt  or  damage  and  costs  shall 

Farm,  79.        be  levied  de  bonie  teaiatorie,  ai,  SfC,  ei  at  non,  de  borne  propriis  .*  and 

the  non-payment  of  the  amount  of  the  demand  immediately  on  the 
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OMurt  findinf  raeh  deaand  to  be  oorreet,  and  that  the  defendcnt  it 
cbargeable  in  respect  of  aeiets,  sball  be  eondoaiTe  evidence  of  watting 
to  tbe  amount  with  which  he  it  to  chargeable* 

161.  Where  a  defendant  tned  at  an  executor  or  adminittrator  doea  Fktmu,  90, 
not  appear,  or  where  the  defendant  appearing  deniet  hit  repretentatlTe  ^^• 
eharacter,  or  alleges  a  release  to  himielf  of  the  demand,  whether  he 
iniittt  on  any  other  groand  of  defence  or  not,  if  the  judgment  of  the 

eourt  be  in  faTour  of  the  plaintiff,  the  judgment  thall  be  that  the 
amount  found  to  be  due  and  eottt  thall  be  levied  de  danU  tettaiorUf 
M,  ^c,  et  «i  non,  de  bonU  pmpriia. 

162.  Where  a  defendant  sued  as  an  executor  or  adminittrator  admitt  Fonii,  82. 
hit  repretentative  character,  and  only  deniet  the  demand,  if  the  plain- 
tiff prove  it,  the  judgment  thall  be  that  the  demand  and  oottt  thall 

be  levied  de  bonii  ieetaioriif  at,  ^e,  ei  H  fum»  at  to  the  eottt,  d§  bonU 
proprUi, 

163.  Where  tnch  defendant  admtta  hit  representative  character,  but  Fvrm,  83. 
denial  the  demand,  and  alleget  a  total  or  partial  adminiatrstion  of 
attett,  and  the  plaintiff  proTet  hit  demand,  and  the  defendant  proves  the 
administration  alleged,  the  judgment  thall  be  to  levy  the  coatt  of 
proving  the  demand  de  bonie  tegt&torist  $i,  ^fe.t  e^  H  new,  de  bomie 
propriie ;  and  at  to  the  whole  or  retidue  of  the  demand,  judgment  of 
aatett,  quando  aeciderint ;  and  the  plaintiff  thall  pay  the  defendant'a 

coatt  of  proving  the  adminittration  of  attett. 

164.  Where  such  defendant  admita  hit  repretentative  eharacter,  bnt  Form,  9i. 
denies  the  demand,  and  alleges  a  total  or  partial  adminittration  of 
assett,  and  the  plaintiff  proves  hit  demtnd,  but  the  defendant  doet  not 

prove  the  adminittration  alleged,  the  judgment  thall  be  to  levy  the 
amount  of  the  demand,  if  such  amount  of  aatett  it  thown  to  have  come 
to  the  handt  of  the  defendant,  or  audi  amount  at  it  thown  to  have 
come  to  them,  and  coatt,  de  bonis  teitaiorii,  «t,  ^e,,  et  at  non,  at  to 
the  eottt,  dtf  bottie  propriitf  and  at  to  the  retidue  of  the  demand,  if 
any,  judgment  of  astets,  qtumdo  aeciderini* 

165.  Where  such  defendant  admita  hit  repretentative  character  and  Form,  ss. 
the  plaintiff't  demand,  but  alleget  a  total  or  partial  adminittration  of 

the  attett,  and  proves  the  administration  alleged,  the  judgment  shall 
be  for  assets  quando  aceiderint,  and  the  plaintiff  thall  pay  the  defend, 
ant't  eottt  of  proving  the  adminittration  of  aatett. 

166.  Wliere  tuch  defendant  admitt  hit  repretentative  character  and  Fonii,8& 
the  plaintiff't  demand,  but  alleget  a  total  or  partial  adminittration  of 

the  attett,  bnt  doet  not  prove  the  adminittration  alleged,  and  haa  not 
etttblithed  any  other  ground  of  defence,  the  judgment  thall  be  to  levy 
the  amount  of  the  demand,  if  to  much  attett  it  thown  to  have  come  to 
the  handt  of  the  defendant,  or  tuch  amount  at  it  thown  to  have  come 
to  them,  and  coatt,  de  bonis  fesiatorist  ti,  SfCu  €i  si  non,  at  to  the 
eottt,  de  bonis  p'roprOs,  and  at  to  the  retidue  of  the  demand,  if  any, 
judgment  of  assets,  quando  aceiderint, 

167.  Where  judgment  hat  been  given  against  an  executor  or  ad- 
ministrator, that  the  amount  be  levied  upon  attett  of  the  deoeated 
quando  aeciderint,  the  plaintiff  or  hit  pertonal  repretentative  may 
itsue  a  tummont  in  the  form  tet  forth  in  the  tchednle,  and  if  it  thall 
appear  that  attett  have  come  to  the  handa  of  the  execntor  or  adminia-  Fanm,  87. 
trator  tince  the  judgment,  the  court  may  order  that  the  debt,  damaget,  ^ 

and  eottt  be  levied  de  bonis  tesiatoriSf  si,  Sre.,  si  si  non,  aa  to  the 
eottt,  de  bonis  propriis ;  provided  that  it  thall  be  competent  for  the 
party  applying  to  charge  in  the  tummont  that  the  executor  or  admi- 
nittrator has  watted  the  assets  of  the  testator  or  intestate,  in  the  aame  Awlw,  159, 
manner  as  in  Rule  159,  and  the  proviaion  of  Rule  160  ahall  apply  to  *^' 
such  inquiry ;  and  the  court  may,  if  it  appear  that  the  party  charged 
haa  waated  the  assets,  direct  a  levy  to  be  made  as  to  the  debt  and 
costs,  de  bonis  testaioris,  si,  Sfc.,  ei  si  non,  de  bonis  propriis. 
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168.  Where  t  defendant  admits  Us  repreientative  charmcter,  and 
flie  plaSntUTs  demand,  and  that  he  ia  chaq^eable  with  any  anm  in  re- 
apect  of  aaaeta,  he  ahall  pay  aoch  anm  into  oout,  anbject  to  the  rnlea 
relating  to  payment  into  oonrt  in  other  caaea. 

169.  In  actiona  againat  exeeotora  or  adminiatratora  for  which  pro- 
▼iaion  ia  not  hereinbefore  apedaliy  made,  if  the  defendant  fail  aa  to 
any  of  his  defenoea,  the  judgment  ahall  be  for  the  plaintiff  aa  to  hia 
eoata  of  diaproring  anch  defence,  and  anch  ootta  ahall  be  IcTied  de  homiM 
tettmlmii,  itf,  9(t.,  et  $i  won,  de  botdt  proprua. 

Notices. 

170.  Where  by  theae  rnlea  any  party  ia  required  to  gire  notice  ac- 
eording  to  a  form  mentioned  in  ttie  Schedule,  it  ahall  be  aufficient  if 
the  notice  given  oompliea  aabatantially  with  auch  form. 

171.  In  all  caaea  where  any  notice  or  thing  ia  required  by  theae 
rnlea  to  be  given  or  done  within  a  period  of  twenty-four  hours,  or 
within  a  period  of  forty*eight  hours,  no  part  of  Sunday,  Christmaa* 
day,  or  Good  Friday,  or  of  any  day  appointed  by  royal  proclamation 
for  a  public  fut,  humiliation,  or  thankagi^ios*  "^^  ^  included  in  the 
computation  of  such  period. 

19  ^|o  Vkt.       172.  All  letters  or  proceaa  aent  by  poet  by  the  offioeri  of  the  eonrts 
shall  be  prepaid. 


c.  1C8,  s. », 


Statute  of  Limitations. 

173.  Suooeasive  summonaea  may  be  issued  without  leate  of  the 
court,  for  the  purpose  of  prerenting  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  any  action  is  or  may  be 
limited,  and  the  f&rat  and  each  subsequent  summons  shall  be  in  force 
for  twelve  calendar  montha  from  the  time  of  issuing  the  ssme,  including 
the  day  of  such  issuing ;  and  auch  subsequent  summons  shall  be  issued 
before  the  expiration  of  the  previoua  summons,  and  entered  in  the 
plaint  book  of  the  oonrt :  provided,  that  on  entering  the  plaint  in  the 
first  instance,  the  usual  foe  ahall  be  paid;  but  for  such  subsequent 
summonses  no  forther  fee  shall  be  paid,  nor  shall  it  be  necessary  that 
any  attempt  be  made  to  aerve  the  first  summons  or  any  anoceasive 
Bummonaes,  unless  the  plaiotiiF  require  the  same ;  and  such  successive 
summonses  shall  be  a  continuance  of  the  action  on  and  from  the  day 
on  which  the  first  summons  waa  iaaned. 

174.  Where  a  summons  has  been  served  in  due  time  to  prevent  the 
operation  of  any  statute  of  limitations,  and  either  party  diea  after  such 
service,  and  after  the  lapse  of  the  period  within  which  it  is  provided 
that  an  action  may  be  brought,  proceedings  may  be  taken  by  or  agdnst 
the  surviving  party,  or  by  or  agaiost  the  persooal  representative  of  the 
deceased  party,  within  one  year  from  the  day  of  holding  the  court  at 
which  the  summons  reqoireid  the  defendant  to  appear. 

Arbitration. 

9  ft  10  Vict.  17^*  Where  a  plaint  is  entered,  the  judge  msy,  with  the  consent  of 
c  »9.  s.  77*  the  parttea,  aa  well  in  caaea  within  the  ordinary  joriadiction  of  the  court 
as  in  osses  of  agreement  under  sect.  23  of  19  &  20  Vict.  c.  108,  make 
an  order  for  a  reference,  under  the  provisions  of  sect  77  of  9  &  10  Vict. 
Form,  fM.  c.  95,  before,  upon,  or  after  the  retum-day  of  the  summons :  and  all 
the  provisions  in  the  lsst>  mentioned  act  contained  as  to  references  shall 
apply  to  a  reference  proceeding  under  such  an  order ;  proyided  that 
the  same  fcea  shall  be  paid  aa  would  have  been  payable  on  the  hearing 
of  the  cause* 
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Recovery  of  Tenements. 

176»  Where  a  daim  for  rent  for  meme  profits,  or  both,  is  added  to  a  19  &  so  Vieu 
|»laiiit  for  the  reoorery  of  posaesaioa  of  a  tenement,  and  the  additional  |J!^Jt^^^Q 
poundage  to  be  taken  on  the  amoont  or  amoonts  so  daimed  would,  with  ^*''^^''*  ^^*> 
the  poimdage  to  be  taken  on  the  rent  of  the  tenement,  exceed  the  poand- 
agewhich  ia  to  be  taken  on  adaim  for  twenty  poonds,  the  total  ponnd- 
age  to  be  taken  shall  be  estimated  on  twenty  poonda  only. 

Repleyin. 

177.  In  actions  of  replcTin  no  other  canse  of  action  shall  be  joined  9  &  10  Viet, 
in  the  summons.  c.  95,  s.  lift 

178.  On  entering  a  plaint  in  repleTin,  the  plaintiff  must  specify  and  9  ft  10  vice 
describe,  in  a  statement  of  particnlars,  the  cattle,  or  the  sereral  goods  &  9ft>t.  lift 
and  chattels  taken  under  the  distress,  and  of  the  taking  of  which  he 
complains. 

179.  All  actions  of  replerin  in  cases  of  distress  for  rent  in  arrear, 
or  for  damage  feasance,  shall  be  tried  in  a  summary  way  as  other  actions 
in  the  courts  holden  under  the  authority  of  the  act  of  the  9  &  10  Vict. 
c  96,  and  the  judgment  thereiQ,  in  ordinary  cases,  whether  for  plain- 
tiff or  defendant,  shall  be  according  to  the  forms  set  forth  in  the 
Schedule. 

180.  Where  the  distress  is  for  rent,  and  the  defendant  succeeds  in 
fhe  action,  if  the  defendant  require,  the  judge  shall,  if  the  cause  be 
tried  without  a  jury,  and  the  jury  shall,  if  the  cause  be  tried  with  a 
jury,  find  the  Talue  of  the  goods  distrained ;  and  if  the  Talue  be  leas 

thui  the  amount  of  rent  in  arrear,  judgment  shall  be  giren  for  the  J'brm,  99. 
amount  of  such  value ;  but  if  the  amount  of  the  rent  in  arrear  be  less 
than  the  value  so  found,  judgment  shall  be  given  for  the  amount  of 
such  rent,  and  may  be  enforced  in  the  same  manner  as  any  other 
judgment  cff  the  court. 

181.  Where  the  distress  is  for  damage  feasance,  and  the  defendant 
is  entitled  to  judgment  for  a  return,  if  the  plaintiff  require,  the  judge 
shall,  if  the  cause  be  tried  without  a  jury,  and  tlie  jury  shall,  if  the 

cause  be  tried  with  a  jury,  find  the  amount  of  damage  sustained  by  the  Form,  10a 
defendant,  and  judgment  shall  then  be  given  in  favour  of  the  defendant, 
in  the  alternative,  for  a  retam,  or  for  the  amount  of  the  damage  so 
found. 

Detinue. 

182.  The  judgment  in  detinue,  if  for  the  plaintiff,  shall  be  for  the  j^bniM,  101, 
value  of  the  goods  detained,  together  with  a  sum  to  be  stated  in  the  in* 
judgment  by  way  of  damages  for  the  detention  and  costs ;  but  it  may 

be  made  part  of  the  order  that  on  payment  of  damages  for  the  deten- 
tion and  costs,  and  return  of  the  goodaon  or  before  a  day  to  be  named, 
ntisfeetion  shall  be  entered. 

Confessions  under  13  &  14  Vict.  c.  61,  s.  8. 

183.  AUconflBSsions  under  sect.  8  of  13  &  14  Tict.  c.  61,  shall  be  id  ft  14  vict 
delivered  to  the  registrar  five  dear  days  befoie  the  return  day  of  the  ^  ^»  *•  ^ 
summons :  provided  that  at  any  time  before  the  cause  is  called  on,  the  S^»  ®  ^ 
defendant  may  confess  and  admit  the  dsim  according  to  the  form  set 

forth  in  the  schedule,  subject,  however,  to  an  order  by  the  judge  to 
pay  such  costs  as  the  pl^ntiff  has  incurred  in  consequence  of  the 
defendant's  not  having  ddivered  such  confession  as  hereinbefore 
required. 
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Consent  to  Judgments  under  13  &  14  Vict,  c*  61 ,  s.  9. 

13  A  14  Viet.      184.  In  aU  cases  of  consent  nnder  sect  9  of  13  &  14  Yict.  c.  61, 
«.  6lf  t.  9.       die  defendant  may  confess  the  amount  of  tiio  plaintiff's  oosta  basidec 
fj^>  ^      tiie  oonrt  fees,  and  the  jndgment  may  be  enterad  acoordUngly,  and  tine 
amoont  of  tlie  plaintiff's  costs  shall  be  stated  separately. 

Gases  under  19  &  20  Yict.  c.  108|  s.  23. 

19  A  80  Viet.  185.  "Where  the  parties,  in  parsuance  of  sect.  23  of  19  &  20  Viet. 
c  108,  s.  S&  e.  ]  08,  agree  to  try  any  action  in  a  county  court,  a  plaint  shall  be 
^^^'^t  2*         entered,  and  a  sammons  shall  be  issued  thereon,  as  in  other  cases,  and 

all  the  rules  and  practice  of  the  court  shall  be  adopted  in  such  caaei»  so 

ftur  as  the  same  are  applicable. 

Proceedings  under  the  Industrial  and  Provident  and 
Literary  and  Scientific  Institutions  and  the  Friendly 
Societies  Acts. 

FoniM,  108         186.  In  proceedings  in  the  county  courts  under  15  &  16  Yict  c  31» 

to  106.  Yj  ^  ig  Yict.  c.  112.  and  18  &  19  Vict.  c.  63,  a  plaint  shall  be  entered 

and  a  summons  shall  be  issued  thereon,  and  the  rules  and  practice  of 

such  courts  shsU  be  adopted  with  respect  to  such  proceedings,  so  ftir  as 

the  same  are  applicable. 

187.  Where  a  defendant  is  a  trustee,  member  of  the  general  com* 
mittee  of  msnagement,  treasurer  or  other  officer  of  an  institution  or 
society  established  under  any  act  mentioned  in  the  last  rule,  the 
summons  shall  be  served  in  the  mode,  if  any,  prescribed  by  the  act 
17  ft  J8  Vict,  under  which  any  such  institution  or  society  is  established  or  regulated, 
c.  u,  u  7.  snj  if  no  mode  of  service  be  thereby  prescribed,  then  at  the  ustui  place 
of  business  of  the  institution  or  society ;  and  if  there  be  no  such  plaos 
of  business,  then  according  to  the  ordinary  practice  of  the  court. 

Coses  under  the  Summary  Procedure  on  Bills  of 

Exchange  Act,  1855. 

ISA  19  Vict.  188.  A  separate  plaint  shall  be  entered  and  summons  issued  against 
C'Sr.  each  party  to  the  bill  or  note,  separately  liable,  whom  the  holder  seeks 

Vurm,  11.       ^  charge. 

189.  Where  a  defendant  applies  for  leave  to  defend,  he  shall  satisfy 

Fomu,  12,      the  judge,  or  in  his  absence  the  registrar,  by  affidavit,  that  good  grounds 

13, 14,  lA.       ^ig(  fof  granting  leave  to  defend  the  action,  and  shall  leave  with  the 

registrar  sach  affidavit,  together  with   a  copy  thereof,  and  shall,  if 

sequired  so  to  do  by  the  judge  or  registrar,  give  security  aecording  to 

the  provision  of  sect  2  of  18  and  19  Vict  c.  67. 

Fonm,  16.         190.  Where  leave  is  given  to  defend,  the  registnr  shall  appoint  the 

''  cause  to  be  heard  at  the  first  convenient  sitting  of  the  court  to  be  held 

alter  such  leave  is  granted,  and  shall  send  to  the  plaintiif  nodce 

thereof  according  to  the   form  set  forth  in  the  schedule,  togathei 

with  a  copy  of  the  affidavits  msde  by  the  defendant)  and  shall  also 

send  to  the  defendant  by  post  a  notiee  according  to  the  form  in  the 

schedule. 

191.  No  order  ob  a  judgment  by  defenlt  under  18  &  19  Vict  e»  67, 
need  be  drawn  up  or  served. 

192.  Any  .application,  nnder  sect  3,  of  18  &  19  Vict  c.  67t  to  sat 
aside  the  judgment,  shall  be  made  to  the  judge  of  the  court ;  but 
until  the  judge  can  bear  the  same,  execution  shall  be  stayed,  upon  the 
defendant's  giving  security  to  abide  the  decision  of  the  judge,  in  ao- 

Atfto,  14S,  €ord«nce  with  the  practice  in  cases  of  appeal  under  rulel  142  and 
143.  143. 
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The  Sacoession  Duty  Act,  1863. 

193.  In  prooeedfngi  in  the  countj  conrti  under  teet  50,  of  16  &  17  1«  &  17  vict. 
Vict.  c.  51,  a  plaint  ahall  be  entered,  and  a  gammons  shall  be  issued  ^^^  ••  ^ 
thereon,  and  the  ml^  and  practice  of  the  court  shaU  be  adopted  with 

respect  to  such  proceedings,  so  far  as  the  same  are  applicable. 

The  Metropolitan  Building  Act,  1865. 

194.  In  proceedings  in  the  county  courts  under  18  &  19  Vict,  is  A 19  Vict 
e.  122,  a  plaint  shall  be  entered,  and  a  summons  shall  he  issued  e*i^ 
thereon,  and  the  rules  and  practice  of  the  court  shall  be  adopted  with 

respect  to  such  proceedbgs,  so  fur  as  the  same  are  applicable. 

The  Absconding  Debtors 'Act,  1861. 

195.  Where  a  warrant  shall  have  been  granted  to  the  high  bailiff  of  14&15  Tlet. 
a  coon^court,  under  <*The  Absconding  Debtors  Act,  1851,''  soeh  «•  ^- 
high  bailiff  shall  not  be  required  to  execute  the  same  out  of  the  district 

of  the  court  for  which  he  shall  have  been  appointed  high  bailiff;  but  If  the 
person  against  whom  such  warrant  shall  have  been  granted  cannot  be 
found  within  the  district  of  the  court  by  tbe  judge  of  which  it  shall 
have  been  granted,  such  high  bailiff  shall  forthwith  transmit  such 
wanmnt  to  the  high  bailiff  of  any  other  county  court  within  the  district 
of  which  such  party  shall  then  be  or  be  believed  to  be,  and  thereupon 
euch  last-mentioned  high  bailiff  shall  be  authorised  and  required  tD 
execute  such  warrant,  and  otherwise  to  act  in  the  matter  in  sU  respects 
as  if  the  warrant  had  been  directed  to  him  by  the  judge  of  the  court 
of  which  he  is  the  high  bailiff. 

Forms. 

196.  In  proceedings  for  which  forms  are  not  provided  in  the 
sehedale,  the  regintrais  shall  frame  the  forms  required,  using  as  guides 
those  so  provid^. 

Insolvency. 

197.  If  any  imprisoned  debtor,  whose  petition  and  schedule  shall 
be  transmitted  for  bearing  to  a  county  court  from  the  court  for  relief 
of  insolvent  debtors,  shall  have  previously  petitioned,  under  the  pro- 
tection statutes,  any  court  of  insolvency,  whether  oouhty  court  or  in 
I^ndon,  and  the  matter  therein  be  still  pending,  whether  by  reason 
of  adjournment  rine  die,  or  otherwise,  no  adjudication  shall  be  made 
on  such  transmitted  petition  in  regard  to  sny  debt  or  debts  contracted 
prior  to  such  former  petition,  and  the  judge  of  the  county  court  shall 
ratify  such  matter  by  Indorsement  on  the  schedule  before  the  return 
thereof. 

198.  Tbe  rules  of  practice  and  orders  of  the  court  for  the  relief  of 
insolvent  debtors  in  London,  shall  be  the  rules  of  practice  and  orders 
in  insolvency  and  protection  cases  in  the  county  courts,  so  fisr  as  the 
same  a^e  applicable. 

199.  In  all  cases  where  a  petition  for  protection  from  process  ia 
filed  in  a  county  court,  the  registrar  of  the  court  shall  deliver  to  the 
petitioner  an  interim  order  for  protection,  signed  by  the  judge  of  tbe 
court,  which  order  may  be  signed  by  the  judge  at  the  sitting  of  such 
court,  or  elsewhere,  wherever  he  may  be. 
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SCHEDULE    OF   FORMS 


TO  TMB 


RULES  OF  PRACTICE 


or  TBI 


COUNTY  COURTS   OF  ENGLAND. 


Rule,  &;  I.  UndertaJtmg  by  next  FHend  o/T^fani  to  ke  reipomiblefor 

Defendant  $  Coiii, 

No. 

In  the  ooonty  oovrt  of  holdcm  at 

I,  the  undenigned  being  the  neit  friend  of  A.  B., 

who  is  an  infant,  and  who  is  desirona  of  entering  a  plaint  in  this  eonit 
aninst  C.  D.,  of,  &c.,  hereby  undertake  to  be  rtsponuble  for  the  eoats 
of  the  said  C.  D.,  of,  &o.,  in  such  canse,  and  that  if  the  said  A.  B.  ML 
to  pay  to  the  said  C.  D.,  when  and  in  snch  manner  as  the  oonrt  shall 
order,  all  soeh  costs  of  sndi  cause  as  the  court  shall  direct  him  to  pay 
to  the  said  C.  D.,  I  will  forthwith  pay  the  same  to  the  registrar  of  the 
court. 

Dated  thii  day  of  185    . 

(Signed) 


Rmie,  185.  2.  AgrttmmU  to  give  JurUdieiUm  to  a  Countp  Qmrt  wuUr 

Me/.  23  (/19  4*  20  Fie/,  e.  108. 

We  [or  the  respeetiye  attorneys  of]  A.  B.,  of,  &c.,  and  C.  D.,  of, 
&c.,  do  hereby  agree  that  the  county  court  of  holden  at 

shall  haTc  power  to  try  an  action  to  be  brought  by  A.  B.  against  C.  D. 
'<^'  under  the  proTlsions  of 

sect  23  of  19  &  20  Vict.  c.  108. 

Given  under  our  hands  this  day  of  185    • 

* 

A.  B.  [or  B.  F.,  Attorney  for  A.  B.] 
C.  D.  lor  O.  H.,  Att<Miiey  for  C.  D.j 
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3.  Plaini'NoU  on  Entering  Plaint, 
In  the  coimtj  court  of  holden  at 

(8«a.) 

No.  of  plaint. 

A.  B.»  plaintiff,  against  C.  D.»  defendant. 

Fees  paid. 
£,    1    9,  d. 


Aute,  38. 


The  aboTe  canae  was  entered  this  day,  and  will  be  tried  at 
on  the  day  o! 

at  o'clock  in  the  noon. 

Dated  this  day  of  185    . 

Registrar  of  the  Court. 

N,  B.^IV  YOn  OBTAIN  A  JUDGlfBNT  AGAINaT  THB  DbFBX- 
DANT,  ALL  MONIBB  ORDBRBD  TO  BB  PAID   THBRBUNDBR    MUST 

BB  PAID  INTO  Court,  and  must  not  be  rbcbivbd  bt  tou. 
{See  sect.  45  of  19  &  20  Vict.  c.  108.) 

Bring  this  note  when  you  come  to  the  court,  or  to  the  office,  for 
any  purpose  connected  with  this  cause.  On  the  day  of  hearing, 
bring  all  books,  &c.  necessary  to  prove  your  case. 

Money  will  be  paid^  out  of  court  only  on  production  of  this 
note,  and  upon  your  or  your  agent's  pbrsonal  attbndancb, 
as  the  book  must  be  signed  by  you  or  your  agent,  and  no  officer 
of  the  court  is  allowed  to  sign  it  as  your  agent. 

If  the  defendant  will  sign  a  statement  at  the  office  of  the  regis- 
trar, confessing  ihat  he  owes  you  the  money,  or  if  you  and  he  will 
sign  an  agreement  at  the  registrar's  office  as  to  the  amount  doe, 
and  will  consent  to  a  judgment  or,  &c.,  you  will  only  ha?e  to  pay 
half  the  usual  hearing  fee. 

If  the  debt  or  claim  exceed  five  pounds,  you  may  have  the  cause 
tried  'by  a  jury,  on  giving  notice  in  writing  at  the  registrar's  office 
three  dear  days  before  the  hearing,  and  on  payment  of  five  shil- 
lings for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents 
may  be  obtained  at  the  office. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  huert  the  Joy  on  which  the  office 
will  be  etosed],  when  the  office  will  be  closed  at  one. 


4.  Letter  to  be  sent  with  Summone  out  qfDUtrict. 

No.  of  plaint. 
In  the  county  court  of  holden  at 

Sir. 


»aiiovicu 

€.05.  a.  62. 
and  1»  dt  80 
V  icu  c.  iiiU, 
a.  16. 


I  hereby  request  that  you  will  serve  the  accompanying  summons  ^^^  ^^»  ^ 
immediatdy,  and  return  the  enclosed  copy  of  the  same  to  me»  with  the 
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affidavit  of  aemce  required  by  sect  62  of  9  &  10  Vict  c.  95.  The 
defendant  or  witness  is  stated  to  reside  at  [here  mtert  tke/mU  addreu 
pnem  tn  the  mmnuau,} 

Your  obedient  senrant, 

T  *v    u.  ,.  «  .,.«.   •  Registrar  of  the  Cowt 

To  the  High  BaUiff  of  the  Coanty  Court 

of  holdenat 


*^'  *'        ^T      *   ,  .  *•  ^««»WJM  to  appear  to  a  Plaini, 

No.  of  plaint 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
(Addreee,) 
(DeeeriptUm,) 
and 
C.  D.,  defendant, 
(Addreee,) 

wh^SJS*'  (•)  i^^*^^  "  ^7  leave  of  the  court,"  o^n>^ye  of  the  registrar.^ 

wuj.    Huh,        v*^ u      L 

48.  xou  are  hereby  anmmoned  to  appear  at  a  county  court,  to  be  holden 

•*  on  the  day  of 

at  the  hoxa  of  in  the  noon,  to  answer  the  plaintiir,  to 

a  claim,  the  particulars  of  which  are  hereunto  annexed.    |V*ere  ike 
•JMWwi/  fir  the  clam  doee  not  exceed  forty  ehiUinge,  ^fter  "  dann" 
etr^e  out  the  worde  "  the  particukrs  of  which  are  hereunto  ammed," 
ondetate  ehortfy  the  eubetaiice  of  the  claim  A 
DoUdm  day  of  ^ 

Registrar  of  the  Court. 

£.    «.    d* 

Debt  or  claim     .        -        •        - 

Costs  of  plaint   -        -        •        - 
(MIiiMrtthis  Attorney^  costo  (A)    -        -        . 

when  the  ■  i   ■  ■■ 

amount  Total  amount      -     £. 

claimed  ex«  **' 


801.,  I 

S?£i!S;Si     To  the  defendant 

taw^flSS^  JV:B.-If  tou  owa  tbi  monby  and  wiLt.  conbcnt  to  a  Judo- 
tllTf  demand.  mkwt,  you  will  save  half  the  Hbarimo  Fjbk. 

(See  back.) 

[7b  be  indoreed  on  the  Summone.1 

If  yon  eo^efi  the  plaintirs  claim,  (by  doing  which  you  win  laTe 

%         half  the  bearing  fee,)  you  should  sign  and  deliver  your  confession  to 

the  fi^istew  of  the  court  five  clear  days  before  the  day  of  hearing ;  but 

yon  may  deUver  your  confiession  at  any  time  before  the  cause  is  called 

on,  subject  to  the  payment  of  any  further  oosU  which  your  delar  mav 

have  caused  the  pUintiff  to  incur.  ^      ^ 

If  you  and  the  plamtiff  can  agree  as  to  the  amount  due  and  the 

mode  of  payment,  and  wiU,  before  the  cause  is  called  on  for  trial,  sign 

a  memorandum  of  such  sgreement  at  the  registrar's  office  or  before  an 

attorney,  you  will  save  half  the  hearing  fee. 

If  you  pay  the  debt  and  costs,  as  stated  in  the  summons,  live  dear 
days  before  the  hearing,  you  will  avoid  further  costs ;  but  you  may  pav 
the  same  at  any  time  befoie  the  cause  is  caUed  on  for  tri^,  aubject  to 
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the  payment  of  eny  ftnrtfier  eoefes  wUeh  your  ddayneylwTe  canied  the 
plaintiff  to  incur. 

If  yon  admit  a  part  only  of  the  ciaim»  yon  may,  by  paying  into  the 
registrar's  oflSoe  the  amount  so  admitted,  together  with  eosts  proper* 
tionate  to  the  amount  you  pay  in,  five  clear  days  before  the  day  of 
hearing,  aroid  farther  costs,  unless  the  pbintiff,  at  the  liearing,  shall 
prove  a  claim  against  you  exceeding  the  sum  so  paid. 

If  yon  intend  to  rely  on  a  skt-ovf,  imfanot,  cavvKfUfim,  a 
STATUTB  of  LIMITATIONS,  or  a  DisOHARGa  Under  a  BANK&UPT  or 
an  IN80LTBNT  act,  as  a  defence,  you  must  give  notice  of  such  speoial 
defeoee  to  the  registrar  five  clear  days  before  the  day  of  hearing ;  and 
such  notice  must  contain  the  particulars  required  by  the  rules  of  the 
court ;  and  you  must  deliver  to  the  registrar  as  many  copies  of  such 
notice  as  there  are  plaintiflb,  and  an  additional  copy  for  the  use  of  the 
court.  If  your  dbfkncb  be  a  sst-off,  you  must,  with  each  notice 
thereof,  deliver  to  the  registrar  a  statement  of  the  particulars  thereof. 
If  your  DEFKNCB  be  a  tbndb&,  you  must  pay  into  oowt,  before,  or  at 
the  hearing,  the  amount  tendered. 

If  the  debt  or  claim  exceed  five  pounds,  you  may  have  the  cause  tried 
by  a  jury,  on  giving  notice  in  writing  at  the  registrar's  office  three  clear 
days  before  the  hearing,  and  on  payment  of  five  shillings  for  the  use  of 
such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  will 
be  issued  upon  application  at  the  office  of  the  registrar  of  the  court. 

BoofB  of  attendimce  at  the  office  of  the  registrar  [plaeg  qf  <2^Sm] 
from  ten  till  ftmr,  «ieept  on  [htre  ituert  the  day  en  which  ih§  qfitt 
will  be  eloeed],  when  the  office  will  be  closed  at  one. 

JV.B. — Where  a  plaintiff  proposes  to  charge  in  the  summons  that 
the  defendant  has  had  assets  and  has  wasted  them,  commence  with  the 
above  form  of  summons,  but  naming  defendant  as  eiecutor  or  admi- 
*  njatfator  of  the  deceased,  and  adding, 

'*  And  the  plaintiff  alleges  that  you  the  defendant  have  money,  goods,  Hiil»,  iabl 
and  ehattels,  which  were  the  property  of  deceased  at  the 

time  of  his  death,  and  which  came  to  your  hands  as  executor  [or  ad* 
ministrator]  of  the  said  deceased, to  be  administered ;  and  if  you  have 
not,  that  you  have  withhoiden  and  wasted  the  same,  whereby  yo«  have 
become  liable  to  satisfy  the  plaintiff's  claim  and  his  costs  herdn  out  of 
your  own  goods." 

6.  Affldavii  of  Service  of  Summone  oui  of  the  DUtriei,  or  where  9  &  ]o  Vict 

ihe  BMif  ie  wunoUMfy  abeent.  e.  M,  •.  o. 

No.  IM$,  28, 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A. B., plaintiff, and  CD., defendant. 
I  one  of  the  bailiffs  of  the  county  court 

of  holden  at  make  oath  and  say,  that 

I  did,  on  the  day  of  18         duly  serve  the 

defendant  with  a  summons,  a  true  copy  whereof  Is  hereunto  annexed, 
marked  A,  at  by  delivering  the  same  personally 

to  the  defendant  [or  a$  the  cote  mey  4e.] 

Swoin  at  in  the  connty  of  1 

day  of  ^"^     one  thousand  eight  f  E.  P.,  Bailiff, 

hundred  and  fifty  before  me  J 

(indoree  the  ttmmmu  or  other  proceu  thut : — Thie  paper  meried 
"  A"  iff  ihe  paper  rtferred  to  in  the  annexed  effldenit*) 


06 

Rule,  SB. 


Appendix  to  Part  L 

7.  Noiiee  of  Nom-ttrviee  ^f  a  SwmmMu. 
No.  of  plaint. 

In  the  conntY  court  of  bolden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Take  notice,  That  the  sommona  in  thiacanaehaa  not  been  lenred, 
for  the  following  reaaon  :^- 

Dated  tfaia  day  of  185    • 

To  the  plaintiff. 

E.F.,  High  Bailiff. 


10  at  90  Vict, 
c.  106,  •.  SB. 


Claim 

Fee  for  plaint 

Aktomey*!  oottt 

Total    amount 
debt  and  ootu 


8.  Summom  to  obtain  Judgment  hy  DrfmUt  on  penomU  Service, 

No.  of  plaint. 

In  the  conntj  court  of  bolden  at 

(Seal.)  Between  A,B,,  plaintiff, 

(Addrai) 
{Deeeription,) 
and 
CD.,  defendant 
(Addren) 
(Deeer^tion) 
Take  notice,  That,  unleiB  at  least  aiz  clear  days  before  the  [day 
1^  appearance  totftmmowt]  you  return  to  the  registrar  of  this  court  at 
[place  of  office"]  the  notice  given  below,  dated  and  signed  by  yourself, 

or  your  attorney  or  your  agent,  you  will  not 
afterwards  be  allowed  to  make  any  defence  to  the 
claim  which  the  plaintiff  makes  on  you,  as  per 
maigin,  the  particulars  of  which  sre  hereunto  an-  * 
nexed ;  but  the  plaintiff  may,  without  giving  any 
proof  in  support  of  such  claim,  proceed  to  judg* 
ment  and  execution.  If  you  return  such  notice 
to  the  registrar  within  the  time  specified,  you 
must  appear  at  a  county  court  to  be  bolden  at 

on  the  day  of 

185    ,  at  the  hour  of  in  the 

noon,  to  answer  the  above  claim,  which  will  be 


".} 


9. 


heard  on  that  day. 
Dated  this 

To  the  defendant 


day  of 


185    . 
Registrar  of  the  Court 


Notice  of  Intention  to  defend. 
No.  of  plaint 

In  the  county  court  of  *  bolden  at 

M.fl.  ▼.  CD. 
I  intend  to  defend  this  cause. 
Dated  this  day  of  185    - 

(a)  Defiendant 

(•  To  be  filled  in  by  registnr  pievtoiM  to  ianieof  aimummi.) 

See  Back. 

(a)  Here  mtut  be  signed  the  name  of  defendant,  or  of  hJ«  attoney  or  agent,  aiut 
in  either  of  the  late  two  cam  the  words  "attorney  for,"  or  "agent  for,*  must  be 
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[7b  6<  indoned  on  ike  Summotu,'] 

If  yoQ  pay  the  debt  and  costs,  as  per  margin  on  the  other  side,  into 
the  registrar's  oiBce,  before  the  day  of  hearing,  and  without  returning 
the  notice  of  intention  to  defend,  yon  will  avoid  farther  costs. 

If  you  do  not  return  the  notice  of  intention  to  defend,  but  allow 
judgment  against  you  by  defsult,  yon  will  $av€  ha\f  the  hearing  feet 
and  the  order  upon  such  judgment  will  be  to  pay  the  debt  and  costs 
forthwith  [or,  by  iostalments,  to  be  epetified^  a$  in  pltAni^j^'e  written 
emuenf]. 

If  you  admit  a  part  only  of  the  claim,  you  must  return  the  notice  of 
intention  to  defend  within  the  specified  time ;  and  you  may,  by  paying 
into  the  registrar's  office  the  amount  so  admitted,  together  with  costs 
proportionate  to  the  amount  you  pay  in,  six  clear  days  before  the  day 
of  hearing,  avoid  further  costs,  unless  the  plaintiff  at  the  hearing  shaU 
prove  a  claim  against  you  exceeding  the  sum  so  paid. 

If  yon  intend  to  rely  on  a  8et-off,   infancy,   covhrturb,  a 

STATUTE  of  LIMITATIONS,  Or  S  DISCHARGB  UUdcr  a  BANKRUPT  Or  an 

INSOLVENT  act,  as  a  defence,  you  must,  in  addition  to  the  notice  of 
intention  to  defend,  give  to  the  registrar  notice  of  such  special  defence 
six  clear  days  before  the  day  of  hearing ;  and  such  last-mentioned 
notice  must  contain  the  particulars  required  by  the  rules  of  the  court ; 
and  you  must  deliver  to  the  registrar  as  many  copies  of  such  notice  as 
there  are  plaintiffs,  and  an  additional  copy  for  the  use  of  the  court. 
If  your  DEFENCE  be  a  sbt-off,  you.  must,  with  the  notice  thereof,  also 
deliver  to  the  registrar  a  statement  of  the  particulars  thereof.  If  your 
DBFRNCB  be  a  TBNDBR,  you  must  pay  into  court,  before  or  at  the 
hearing,  the  amount  tendered. 

If  you  give  such  notice  of  intention  to  defend  within  the  time  speci- 
fied you  maj  have  the  cause  tried  by  a  jury,  on  giving  notice  in  writing 
at  the  registrar's  office,  three  clear  days  before  the  hearing,  and  on 
payment  of  five  shillings  for  the  use  of  such  jury. 

Summonses  for  witnesses  and  for  the  production  of  documents  by 
them  will  be  issued  upon  application  at  the  office  of  the  registrar  of 
this  court. 

Hours  of  attendance  at  the  office  of  the  registrar  of  this  court  at 
\j^laee  of  office"]  from  ten  till  four,  except  on  [here  inter t  the  dof/ 
on  which  the  office  will  be  etoeed'},  when  the  office  will  be  closed 
at  one. 

This  summons  must  be  served  pertonally  on  the  defendant  twelve 
clear  days  before  the  day  sppointed  for  the  hearing. 

NoTB. — Thie  eummone  ehould  be  printed  on  a  half-theet  of  fooU- 
cep  p€^ert  so  ae  to  enable  the  *'  Notice  qf  intention  to  defend  **  to  be 
torn  off  for  trantmiteion  to  the  regietrar. 


9.  Cofifefif  under eect.  28  o/*  19  ^  20  Viet,  c.  108,  at  to  Time  and  »&  ^  vict. 

Mode  of  Payment,  «•  **'  •*  "• 
No. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 
I  {or,  the  attorney  of],  the  plaintiff,  do  consent  that  the  defendant 
do  pay  the  amount  claimed  in  this  action  to  the  registrar  of  the  court 

185     [pr^  by  instal- 
days,  the  first  instalment  to  be 

J* 

185    .' 
Plaintiff  [or,  's  Attorney  ]« 


on  the 
ments  of 
paid  on  the 

day  of 
for  every 
day  of 

Dated  this 

day  of 
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19  <k  20  Vict.  10.  Notice  of  Serviee  or  Nou'terviee  of  Summom,  and  of  Mention, 
c.  108, «.  2a.        or  not,  to  defend,  to  be  sent,  under  the  provieion  qf  eeet.  29  of 
19  &  20  Vict.  c.  108. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.»  plaintiff,  and  C.  D.,  defendant. 

Yon  are  hereby  informed,  that  the  defendant  has  [or  has  not]  been 
serred  with  the  aummonB  issued  in  thia  action  [when  Ae  hae  been 
aerved,  add,  and  that  he  has  (or  has  not)  given  notice  of  his  intention 
to  defend  the  action]. 

Dated  this  day  of  185    . 

ReKistrar  of  the  court. 
To  the  plaintiff. 


Rule,  188. 


^8^  19  Viet         j}^  8ummon§  under  **  The  Suwmary  Procedure  on  BiUe  qf 

Exchange  Act,  1855." 
No.  of  plaint 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
[Addreu,"] 
[Dacriptton,'\ 
and 
C.  D.,  defendant, 
[Addreee.l 
\I>e9cription.'\ 

You  are  hereby  warned  that,  unless  within  tweWe  days  after  the 
personal  senrice  of  this  summons  on  you,  inclusive  of  the  day  of  such 
senrice.  you  obtain  leave  from  the  judge  of  this  court,  or,  in  his 
absence,  from  the  registrar  of  this  court,  to  defend  this  action,  the 
plaintiff  may  proceed  to  judgment  and  execution. 

Dated  this  day  of  185    • 

Registrar  of  the  court 
To  the  defendant. 

N,  B, — This  summons  must  be  serred  personally  on  the  defen- 
dant within  six  calendar  months  from  the  date  thereof,  and  not 
afterwards. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
will  be  cloaed],  when  Uie  office  will  be  closed  at  one. 


Indoreement  to  be  made  <m  the  Summom  brfore  Service  thereof. 

The  plaintiff  claims  £  for  principal  and  interest  [or 

balance  of  principal  and  interest],  due  to  him  as  the  payee  [or  indorsee] 
of  a  bill  of  exchange  [or  promissory  note],  of  which  the  following  is  a 
copy  [here  copy  Ml  qf  exchange  or  promieeory  note,  and  all  indorte- 
menta  upon  it],  and  also  for  noting,  and  the  sum  of 

for  court  tjees  [and  costs  herein]  :  and  if  the  amount  thereof  be  paid  to 
the  registrar  of  the  court  four  days  from  the  senrice  hereof,  no  further 
proceedings  will  be  taken. 
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Leave  to  defend  ma?  be  obtained  upon  application  at  the  office  of  the 
registrar  of  this  conrt,  tupported  by  affidavit,  showing  that  there  is  a 
defence  to  the  action  on  the  merits,  or  disclosing  facts  showing  that 
it  is  reasonable  that  the  defendant  should  be  allowed  to  defeiMi  the 
action. 


Indortement  to  be  made  on  the  Summone  nfttr  Service* 

This  sammons  was  senred  by  personally  on 

[the  defendant  or  the  dffendante]  on  the  day 

of  18      . 


12.  Certificate ^f Depoeit.  ^,^^,yu,. 

In  the  county  court  of  holden  at  *^  ^^^'  *' '  *• 

(SesL)  138. 
Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  do  hereby  certify,  that  the  plaintiff  [or  defendant]  has  paid  into 
my  hands  the  sum  of  £  [or  here  etate  the  proceeding 

which  hat  rendered  the  depotit  neceeeary], 

Dstedthis  day  of  185     . 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  ojjfee'] 
from  ten  till  four,  eicept  on  [here  ineert  the  day  on  which  the  office 
uHll  be  closed],  when  the  office  will  be  closed  at  one. 


13.  Notice  of  Sureties 

In  the  county  court  of  holden  at  ^'«»'  i«  <• 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Take  notice,  that  the  sureties  whom  I  propose  as  my  security  in  the 
aboTC  cause  [here  etate  the  proceeding  which  hoe  rendered  the  sureties 
neceuary]  are  [here  state  the  full  names  and  additions  of  the  sureties, 
whether  housekeepers  or  freeholders,  and  their  residences  for  the  last 
six  months,  therein  mentioning  the  county  or  city,  places,  streets,  and 
numbers,  if  any]. 

Dated  this  day  of  185    . 

To  the 


14.  4ffidmt  of  Justification. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

I,        '  of  one  of  the  sureties  for  the  Avfe,  135. 

defendant,  make  oath  and  say,  that  I  am  a  housekeeper  [or  freeholder, 
as  the  case  may  be] ,  residing  [describing 

particularly  the  county  or  dty,  the  street  or  place,  and  the  number 
of  the  house,  tf  any"],  that  I  am  worth  property  to  the  amount  of 
£  [the  amount  required  by  the  practice  of  the 

cottrf]  over  and  above  what  will  pay  my  just  debts  [if  security  in  any 
other  action  or  for  any  other  purpose,  add,  and  every  other  sum  for 

k2 
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whidi  I  am  now  ■ecnrity],  that  I  am  not  bail  or  security  in  any  other 
action  or  proceeding,  or  for  any  other  person  [or  tfMecwrity  in  amy 
other  aetion  or  meiiom,  add,  eioept  for  C.  D.,  at  the  suit  of  £.  F.,  in 
the  coort  of  in  the  sum  of  £  ;  for  G.  H., 

at  the  suit  of  I.  K.,  in  the  coort  of  in  the  snm  of  £  ] 

[tpecifying  the  teveral  actions,  with  the  eourte  in  vhieh  they  are 
brought f  and  the  tumM  m  which  he  hat  become  hound]  ;  that  this  my 
property,  to  the  amount  of  the  said  snm  of  £  [and  if  security 

in  any  other  action,  Sec,  over  and  above  all  other  soma  for  which  I  am 
now  secority  as  aforesaid],  consists  of  [here  specify  the  nature  and  value 
of  the  property  in  respect  i^  which  the  foment  proposes  to  become 
bonasman  as  follows,  stock  in  trade,  in  my  business  of 
carried  on  by  me  at  of  the  valoe  of  £  , 

of  good  book  debts  owing  to  me  to  the  amount  of  £  ,  of 

furniture  in  my  house  at  of  the  Talue  of  £  , 

of  a  freehold  (or  leasehold)  farm  of  the  Talue  of  £  situate 

at  occupied  by  or  of  a  dwelling- 

house  of  the  value  of  £  situate  at  occuptni 

by  or  of  other  property,  partieularisiny  each 

description  ^property,  with  the  value  thereqf],  and  that  I  have  for 
the  last  six  months  resided  at  [describing  the  place 

qfsueh  residence,  or  if  he  has  had  more  than  one  residence  during  that 
period,  state  it  in  the  same  manner  as  above  directed,"] 

Sworn,  &C. 


18  k,  19  Vict  15.  Bond  under  Bills  qfBxchange  Act. 

C.07* 

Ruist,  1S4  to       Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,  and  CD., 
1.38  and  189.     ^f^  ^c.,  and  E.  F.,  of,  &c^  are  jointly  and  severally  held  and  firmly 
bound  to  6.  H.,  of,  &c.,  in  £  to  be  paid  to  the  said  O.  H., 

or  his  certain  attorney,  executors,  administrators,  or  assigns.  For 
which  payment  to  be  made  we  bind  ourselves,  and  each  and  every  of 
us,  in  the  wl&ole,  our  and  each  of  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  an  action  has  been  brought  in  the  county  court 

of  holden  at  wherein  the  above-named 

6.  H.  is  plaintiff,  and  the  above-bounden  A.  B.  is  defendant,  on  a 
certain  bill  of  exchange  [or  promissory  note]  under  "  The  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855  " 


tt 


And  whereas  leave  has  been  duly  given,  according  to  the  provisions 
of  the  said  act,  to  the  said  A.  B.  to  defend  the  said  action,  upon  his 
giving  security,  to  be  approved  by  the  registrar  of  the  court  aforesaid, 
for  the  amount  claimed  in  the  said  action  and  costs  of  trial  thereof ;  i 

and  whereas  the  above-named  C.  D.  and  B.  F.,  at  the  request  of  the  ' 

said  A.  B.,  have  agreed  to  enter  into  the  above-written  obligation  for  \ 

the  purposes  aforesaid,  and  the  security  intended  to  be  hereby  given  i 

has  oeen  approved  of  by  the  registrsr  of 

1  approve  of  the  said  county  coort,  as  sppears  by   his  allowance  in  the  margin 
^^^  ^^       hereof:  Now  the  condition  of  this  obligation  is  such,  that  if  the  above- 
Registrar,  bounden  A.  B.,  C.  D.,  and"  B.  F.,  any  or  either  of  them,  shall  pay 
t.s.)  *  unto  the  said  6.  H.,  bis  executors,   administrators,  or  assigns,  the 

amount  claimed  in  ibe  said  action,  and  the  costs  of  the  trial  thereof. 
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upon  judgment  being  given  for  the  pUdntiff,  tlien  this  obligation  ihall  ^^^^ 
be  Toid;  otherwiw  flhall  remain  in  fall  force.  2!!^' 

A.  B.  (l.8.) 
C.  D.  (l.8.) 
E.  F.       (ii.8.) 

Signed,  lealed,  and  deli?erBd  bj  the  abore  bonnden 
in  the  preaenee  of 

NoTB.— ^  a  deporit  of  money  be  made,  the  memorandum  thereqf  19  ft  so  vict 
ehould/olhw  the  termt  (tf  the  condiHon  qf  the  bond,  and  wUt  not  ^  ^^*  *•  7»» 
require  a  eiamp. 


16.  Notice  of  Leave  ahen  to  Drfend.  18  ft  19  Viet. 

c.  C7. 

No.  of  plidnt  AWf,  190. 

In  the  ooontj  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Take  notice,  that  the  defendant  has  obtained  leave  to  appear  at  a 
county  court  to  be  holden  at  on  the 

day  of  at  the  honr  of  in  the  noon,  to 

defend  this  action. 

Hie  defendant  haa  obtained  snch  leave  on  the  gronnd  wt  forth 
in  an  affidavit,  a  copy  of  which  is  hereunto  annesed  [and  has  paid 
to  me  the  sum  claimed  by  you^  to  abide  the  decision  of  the  court] 
[or  has  given  security  for  the  amount  claimed  by  you,  and  the  costs  of 
this  sotion].  • 

Dated  thia  day  of  186  . 

Registrar  of  the  court 
To  the  plaintiff. 

Hours  of  attendance  at  tiie  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [Acre  intert  the  dap  on  which  the  office 
wUl  be  eheedi,  when  &e  office  will  be  dosed  at  one. 


17.  Notice  to  the  Drfendant  qf  the  Day  on  which  Came  ietobe  heard  18  &  19  Vict 

flfpofi  Xieave  beina  gioen  to  Defend,  ^  ^' 

Rule,  19U. 

No.  of  plaint 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C  D.,  defendant 

Leave  having  been  given  to  the  defendant  to  defend  this  action,  he 
is  hereby  informed  that  it  will  be  tried  at  on  the 

day  of  at  the  hour  of  in  the  forenoon. 

Dated  this  day  of  185    . 

Registrar  of  the  court 
To  the  defendant 

s3 
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9  &  10  Vict.  IS*  Notice  of  Payment  into  Court  of  whole  Claim, 

c.  05,  s,  82. ' 

Rule,  61 .         No.  of  plaint 

In  the  oonnty  ooort  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  the  defendant  has  paid  into  court  the  fall  amount 
of  joor  demand  in  this  action,  together  with  your  costs  therein. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 
To  the  plaintiff. 

JV.  A-^Upon  your  applying  for  the  abo?e  amount,  it  will  be 
necessary  that  you  should  produce  the  plaint  note  given  to  you  on 
the  entry  of  the  plaint. 

Hours  of  attendance  at  the  office  of  the  registrar  Iplaee  of  qfiee"] 
from  ten  till  four,  except  on  [here  iruert  the  day  on  which  the  office 
will  be  closed]  f  when  the  office  will  be  closed  at  one. 


9  &  10  Vict.  19.  Notice  qf  Payment  qfPart  of  Claim  into  Court. 

c.  95.  ••  9i, 

Rtth,  61 .        No.  of  pUdnt 

In  the  county  court  of  holden  at 

(5caL) 

Between  A.  B.  plaintiff,  and  C.  D.,  defimdant. 

Take  notice,   that  the  defendant  has  paid  into  court  the  sum  of 
£  together  with  costs  proportionate  to  that  sum.    If 

yon  elect  to  accept  the  same  in  full  satisfaction  of  the  sum  claimed, 
and  send  to  the  registrar  of  this  court  and  to  the  defendant  a  written 
notice  forthwith  by  post,  or  by  leaving  the  same  at  the  registrar's 
office  and  at  the  defendant's  place  of  abode  or  business,  the  action  will 
be  discontinued,  and  you  will  be  liable  to  no  further  costs.  In  default 
of  sach  notice  the  actioh  may  proceed ;  and  if  you  do  not  appear  at 
the  hearing,  you  will  be  liable  to  pay  to  the  defendant  such  costs  as  he 
may  incur  for  appearing  at  the  hearing,  or  such  other  sum  of  money 
as  the  judge  may  order,  for  expenses  subsequent  to  the  payment  into 
court. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

To  the  plaintiff. 

NB.^-Vpon  your  applying  for  the  above  amount,  it  will  be 
necessary  that  you  should  produce  the  plaint-note  given  to  you  on 
the  entry  of  tlie  plaint. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  interi  the  day  on  which  the  office 
will  be  cloeedf]^  when  the  office  will  be  closed  at  one. 
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20.  Notice  of  Set-Uff.  j>  ^  ,y  yict. 

No.  c.d5,t.76. 

In  the  countj  conrt  of  bolden  at  ^^*'*  ^' 

Between  A.  B.,  plaintiff,  and  C  D.,  defendant. 

Take  notice,  that  I  intend,  at  the  hearing  of  thia  caaaet  to  claim  a 
aet-off  against  the  plaintiff's  demand,  the  particolara  of  which  set-off 
are  annexed  hereto. 

Dated  this  day  of  185    . 

The  defendant. 
To  the  registrar  of  the  court 

( The  registrar  ia  to  annex  to  thia  notice  the  particulars  of  eeUofft 
aa/umUhed  by  defendant,  aealed  wiih  the  aeal  qf  the  court.) 


21.  Notice  qf  Special  Drfence.  I  * »«  Vfct, 

No.  ***»  *•  '*»• 

(Seal.)  7^ 

In  the  conntj  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  I).,  defendant. 

Take  notice,  that  I  intend,  at  the  hearing  of  this  causOi  to  gire  in 
evidence  and  rely  upon  the  following  ground  of  defence. 

Dated  thia  day  of  185    . 

The  defendant 
To  the  registrar  of  the  court 


That  I  was  an  infant  within  the  age  of  twenty-one  years,  when  the  infimcy. 
supposed  claim  arose  [or  the  supposed  contract  or  agreement  was 
made],  and  that  I  was  bom,  as  I  behere,  at  in  the  county 

of  on  the  day  of 


That  I  am  now  [or,  That  I  was,  at  the  time  when  the  supposed  Coverture, 
claim  arose,  or^  the  supposed  contract  or  agreement  was  made],  the 
wire  of  of  .    And  that  I  wis 

married  to  him  at  in  the  county  of  on 

the  day  of  and  that  he  resides  at 

in  the  county  of 


That  the  daim  for  which  I  am  summoned  is  barred  by  a  statute  of  Stetuteof 
Umitations.  Limitationi. 

'J'hat  I  am  a  oertifioated  bankrupt,  and  obtained  myoertifiGate  from  Bankruptcy, 
the  Court  [or  diatrict  court]  of  Banlcmptcy  on  the 

day  of 

That  I  waa  duly  discharged,  under  an  Act  for  the  Relief  of  Insolvent  Imolvency. 
Debtors  [or  obtained  a  final  order  under  the  Protection  Acts,  5  &  6 
Vict  c  116,  and  7  &  8  Viet  c.  96],  on  the  day  of 

>t  the  ooart  of  held  at 

s4 
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9  &  10  Vict.  22.  SummofMto  WitnetM. 

c.  96,  u.  85,    ^^ 

RuittiA.  In  the  county  court  of  holdenat 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Yon  are  hereby  required  to  attend  at  [tht  amri-kouw  in  J, 

on  the  day  of  185    ,atthehonr 

of  in  the  noon,  to  give  evidence  in  the  abo?e  cause 

on  behalf  of  the  [pkaniif  or  drfeudantf  a$  ike  esfe  may  be],  and  then 
and  there  to  have  and  produce  [etate  any  particular  doeumente  re- 
quired], and  all  other  books,  papers,  writings,  and  other  documents 
relating  to  the  said  action  which  may  be  in  your  custody,  possession  or 
power.  In  default  of  your  attendance,  you  will  be  liable  to  a  penalty 
of  ten  pounds,  under  9  &  10  Vict.  c.  95. 

Dated  this  day  of  185    • 

Registrar  of  the  court 


9  &  10  Vict.  23.  Order  faUny  a  WUneee  for  NaH^aitendance, 

c.  95,  s.  86. 

No. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  CD.,  defendant. 

Whereas  of  was  duly  summoned  to 

appear  as  a  witness  in  this  cause  at  a  court  this  day  holden.  and  at  the 
time  of  being  so  summoned  payment  [or  a  tender  of  payment]  of  his 
expenses  was  made,  according  to  the  scsle  of  allowance  settled  by  the 
rules  of  practice  of  the  county  courts ;  and  whereas  he  has  neglected, 
without  sufficient  cause  shown,  to  appear  at  the  court  [or  to  produce] 
[kere  detcribe  what  he  woe  required  by  tucA  eummona  to  produce]  :  or 
^Whereas  being  this  day  present  in  court,  and  being 

required  by  the  court  to  gi?e  eridence  in  this  cause,  refused  to  be  sworn, 
without  alleging  as  a  ground  for  such  refusal  that  he  had  any  con* 
scientious  scruples  with  respect  to  taking  an  oath,  [or  after  being  duly 
sworn  ,refused  to  giro  CTidenoe]  [or  to  produce,  here  deecribe  what  he 
wae  required  and  bound  to  produce]  :  it  is  hereby  ordered  that  the  said 
shall  forthwith  [or  on  the  day  of  ] 

pay  to  the  registrar  of  this  court  a  fine  of  £  for  such  neglect 

[or  refusal]. 

OiTcn  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  f^  offite] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
will  be  cloeed]f  when  die  office  will  be  dosed  at  one. 

*  WhfVe  wltneii  to  promt  In  oonrt*  cominspcB  haux  hen. 
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24.  Warrant  qfSxecutioH  again$t  tke  Goodi  qfa  WUneufor       9  &  lo  vjct. 

aPin€.  ^M,i».88. 

No.  of  warrant 

In  the  oonnty  court  of  holden  at 

(SeaL) 

Between  A.  fi.,  plaintifT,  and  C.  D.,  defendant. 

Whereas  waa  duly  mmmoned  to  appear  at  a  witness 

in  this  cause  at  a  court  holden  at  on  the  day 

of  and  at  the  time  of  being  so  snmmoned  payment  [or,  a 

tender  of  payment]  of  his  expenses  was  made,  according  to  the  scale 
of  allowance  settled  by  the  rules  of  practice  of  the  county  courts ;  and 
whereas  he  neglected,  without  sufficient  cause  shown,  to  appear  at  such 
court  [or,  to  produce]  [her§  detcribe  what  At  wot  required  and  bound 
to  produce']  :  or*  Whereas  being  present  in  court  on 

the  day  of  185     ,  and  being  required  by  the 

court  to  give  eridence,  refused  to  be  sworn  without  alleging  as  a  ground 
for  such  refusal  that  he  had  any  conscientions  scruples  with  respect  to 
taking  an  oath  [pr^  after  being  duly  sworn*  refused  to  give  eTidence,  or 
to  prodace,  &c.],  it  was  thereupon  ordered  by  the  court  that  he  should 
forthwith  [or  on  the  day  of  ]  pay  to  the 

registrar  of  this  court  a  fine  of  £.  for  such  neglect  [or 

reftisal] ;  and  whereas  the  said  sum  has  not  been  paid  according  to  the 
said  order,  and  the  judge  of  this  court  has  ordered  it  to  be  levied  as 
hereinafter  mentioned,  these  are  therefore  to  require  and  order  you 
forthwith  to  make  and  levy  by  distress  and  sale  of  the  goods  aod  chat- 
tela  of  the  said  wheresocTer  they  may  be  found,  within 

the  district  of  this  court  (excepting  the  wearing  apparel  and  bedding  of 
him  or  his  famUy,  and  the  tools  and  implements  of  his  trade,  if  any, 
to  the  value  of  five  pounds),  the  sum  stated  at  the  foot  of  this  warrant, 
bein|f  the  amount  of  sach  fine  and  the  costs  of  this  execution,  and  also 
to  seise  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  belonging 
to  him  which  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to  the 
rexi^itrar  of  this  court,  and  make  return  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  this  court,  this  day  of 

185    . 

By  the  court, 

Hegistrar  of  the  court. 

To  the  high  bailiff  of  the  said  court,  and  others  the  bailiffs  thereof. 

d. 
Amount  of  fine  ------- 

Poundage  for  issuing  this  warrant        ... 

Total    -    -    - 


£.         9, 


Notice, — The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  said  witness. 

Application  was  made  to  the  registrar  for  this  warrant  at  W *«»  Vict, 

minutes  past  the  hour  of  in  the  noon  of  the  day  ^'  "*»  »•  ^ 

of  185    . 

*  Where  wltneie  wae  present  fai  court,  rommence  form  hera 
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i{u/«.  115.  25.  NoHct  to  be  mU  with  all  WarranU  of  Bxeeution  mgoMt 

the  Goods, 
No.  of  Warrant. 

In  the  county  conrt  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  the  warrant  of  execution  against  your  goods  on 
the  judgmeot  obtained  against  you  in  this  action  is  for  the  following 
amount : 

d. 
Amount  for  which  judgment  was  obtained 
Since  paid  by  you  into  court 

Remaining  due  on  judgment 

Poundage  for  inuing  this  warrant 

Total  amount  to  be  IcTied    .    -    -  j 


I 


The  costs  of  keeping  possession  of  rach  of  your  goods  as  may  be 
seized  is  sixpknck  in  the  pound  on  the  yalus  or  such  goods. 

If  you  pay  the  amount  to  be  levied  within  half  an  hour  of  the  entry 
of  the  bailiff,  you  will  not  be  required  to  pay  to  him  any  further  sum 
than  the  amount  directed  to  be  leTied,  as  stated  above. 

Your  goods  are  not  to  be  sold  until  after  the  end  of  five  days  next 
following  the  day  on  which  they  were  seized,  unless  they  be  of  a 
perishable  nature,  or  at  your  request. 

If  your  goods  are  sold,  the  following  fees  are  chargeable  for  the* 
appraisement  and  sale,  and  no  others : — 

For  the  appraisement,  sixpence  in  the  pound  on  the  value  of  the 
goods  appraised,  over  and  above  the  stamp  duty. 

For  the  sate,  including  advertisements,  catalogues,  sale,  and  com- 
mission, and  deliv|ry  of  the  goods,  one  shilling  in  the  pound 

ON  THE  NET  PRODUCE  OV  THE  SALE. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office'] 
from  ten  till  four,  except  on  [here  intert  the  day  on  which  (he  office 
tcilt  be  cJoted],  when  the  office  will  be  closed  at  one. 


19  A  M  Virt.     26.  Affidavit  to  obtain  a  Warrant  under  sect,  31  (/ 19  &  20  Vict, 
c.l06,s.31.  c.  108. 

No.  of  plaint.  « 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I  of  the  plaintiff  [or,  defendant] 

make  oath  and  say,  that  the  above  cause  is  appointed  to  be  tried  at 
this  court  on  the  day  of  185     ,  nnd  that 

£.  P.,  now  a  prisoner  confined  in  [state  the  /imon],  will  be  a  material 
witness  for  me  upon  the  said  trial.  And  1  further  say,  that  1  am  ad- 
vised and  verily  believe  that  I  cannot  safely  proceed  to  the  trial  of  the 
said  cause  without  the  testimony  of  the  said  E.  F.    And  I  do  hereby 
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make  appHcatioii  to  the  judge  of  this  court  for  a  warrant,  in  order  that 
the  said  E.  F.  may  be  brought  before  this  court  to  be  examined  as  a 
witness  on  my  behalf. 

Sworn  at  -  in  the  county^ 

of  the  day  I 

of  one  thousand  eight  hnn-  > 

dred  and  fifty  ,  I 

before  me,  i 


27.  Warrant  to  bring  up  a  Priaoner  to  give  Evidenet  under  net,  31  l^,^^  Vict. 

(/ 19  ^  20  Viet,  c.  108.  ^'  ^^'  *  ^'• 

No.  of  plaint 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

To  [pjfieer  in  wkote  euttodg  thepriitmer  if] 

Whereas  the  plaintiff  [art  defendant]  hath  made  application  to  me, 
-by  affidavit,  for  a  warrant  to  bring  up  before  this  court  E.  F.,  who  it 
is  said  is  detained  as  a  prisoner  in  your  custody,  in  order  that  the  said 
E.  F.  may  be  examined  as  a  witness  on  belialf  of  the  said  plaintiff  [or, 
defendant]  in  a  certain  cause  depending  in  this  court  between  the  said 
A.  B.,  plaintiff,  and  C  D.,  defendant :  You  are  therefore  hereby  re- 
quired to  bring  the  said  E.  F.  before  this  court  at  [eottr^-Aoi»e]  on 
(he  day  of  185    ,  at  o'clock 

in  the  noon,  then  and  there  to  be  examined  as  a  witness  on 

behalf  of  the  said  plaintiff  [or,  defendant]  ;  and  immediately  after  the 
said  E.  F.  shall  haTC  given  his  testimony  before  this  court,  that  you 
safely  conduct  him  the  said  £.  F.  to  the  prison  from  which  he  shall  have 
been  brought  under  this  warrant 

Given  under  the  seal  of  the  court,  the  day  of 

185     . 

Judge  of  the  court. 


28.  Order  for  ekanging  the  Venue  under  either  eeet,  20  or  22  of     jg^  so  Vict 

19  A*  20  Viet,  e,  108.  c  io6,  *%.», 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  venue  in  the  above  cause  be  clianged,  and  that 
the  cause  be  sent  for  hearing  to  the  county  court  of  holden 

at 

Given  under  the  seal  of  this  court,  this  day  uf 

185     . 

By  the  court, 

Registrar  of  the  court. 

To  the  plaintiff  and  defendant 

B  6 


108  Appendix  to  Part  I. 

19  5r  so  Vict.       29.  Notice  ty  Camrt  to  which  m  Actitm  hoi  bem  ocmt,  of  the 
c.,oe...«  ^  Day  ^  Hearing. 

No. 

In  the  county  comt  of  holden  tt 

(ScdO 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  the  abore  came  has  been  aent  for  hearing  to  this 
cout,  and  that  it  is  appointed  to  be  heard  in  this  court  on  the 
day  of  185    ,  at  the  hour  of  in 

the  noon. 

Given  under  the  seal  of  this  court,  this  day  of 

185    . 

Registrar  of  the  court 
To  the  plaintiff  and  defendant 

Hoars  of  attendance  at  the  office  of  the  registrar  [pioee  ofojhef] 
from  ten  till  four,  except  on  Ihere  inetrt  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 


19  ft  80  Viet        30.  Notice  qf  Objection  under  eect.  39  ^  19  4*  20  Vict,  e.  108. 
c.  lue,  1.  an. 

No. 


Ault»Oft. 


In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that,  under  the  pnmsions  of  sect.  39  of  19  &  20  Vict 
c.  108,  I  object  to  thu  action  being  tried  in  the  oounty  court ;  and 
I  propose  as  my  sureties  [here  state  the  fidl  names  and  additions^ 
tiuB  snretiee,  whether  housekeepers  orfreeholderst  and  their  residences 
for  the  tast  six  months,  therein  mentioning  the  county  or  city,  places, 
streets,  and  numbers,  if  any]  [or,  and  I  propose  to  deposit  a  sum  of 
money  in  lieu  of  giving  sureties]. 

Defendant 

Dated  this  day  of  185    . 

To  the  registrar  of  the  said  court. 


19  ft  SO  Viet.  ^^'  ^^"^  ^^^  '^^  39  q/*  19  4"  20  Viet,  c.  108. 

c  itti  ■  9a. 

A  miin  fuffl-  Know  all  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D. 

ekntco  cot«r  of,  &c.,  and  E.  F.  of,  &c.,  are  jointly  and  sererally  held  and  firmly 

the  amount  bound  to  G.  H.  of,  &e.,  in  £                                        to  )>e  paid  to  the 

oMUof'^  Mid  G.  H.,  or  bis  certain  attorney,  executors,  administrators,  or 

in  lupoior  assigns.    For  which  payment  to  be  made  we  bind  ourselTes  and  each 

Midiiiffhi  £  ■"**  *^"*^  ^^  "''  ^^  ****  whole,  our  and  each  of  our  hein,  executors, 
whole  Iw/.     ""^^  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Fhr  notiee  ^      Sealed  With  our  sesls,  and  dated  this  day  of 

iKftftiMond    one  thousand  eight  hundred  and 

iH»/tMo9tkm,        Whereas  an  action  has  been  brought  in  the  county  couft 

Mff^Farnu,  IS  ©f  holden  at  wherein  the  above-named 

G.  H.  is  plaintiff,  and  the  sbove-bounden  A.  B.  is  defendant : 

And  whereas  the  said  A.  B.  has  given  due  notice  to  the  said  G.  H. 
of  his  the  said  A.  B.'8  objection  to  the  said  action  being  tried  in  the 


14. 
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•aid  court,  at  provided  by  MOt  39  of  19  &  20  Yict.  o.  108 :  And 
whereas  it  ia  by  the  same  section  of  the  said  statute  provided,  that  the 
party  who  shall  object  shall  give  secnrity,  to  be  approved  by  the  regis- 
trar of  the  court  aforesaid,  for  the  amoant  claimed,  and  costs  of  trial 
in  one  of  the  soperior  courts  of  common  law :  and  whereas  the  above- 
named  C.  D.  and  E.  F.,  at  the  request  of  the  said  A.  B.,  have  agreed 
to  enter  into  the  above-written  obligation  for  the  purposes  aforesaid, 
and  the  security  intended  to  be  hereby  given  has  been  approved  of 
by  I  approve 

the  registrar  of  the  said  county  court,  as  appears  by  his  ^^^»^'^' 
allowance  in  the  margin  hereof:  Now  the  condition  of  this  obligation       'Reglttrar. 
is  such,  that  if  the  above-bounden  A.  B.,  C.  D.,  and  E.  F.,  any  or  C*'-) 
either  of  them,  shall  pay  unto  the  said  O.  H.,  his  executors,  adminis-  TkU  band 
trators,  or  assigns,  the  costs  of  the  trial  in  one  of  the  superior  courts  rtq^brea  a 
of  common  law,  and  the  amount  for  which  a  verdict  may  pass  against  ''"'V* 
the  said  A.  B.,  then  this  obligation  shall  be  void,  otherwise  shall  remain 
in  full  force. 

A.  B.  (l.  8.) 
C.  O.  (l.  8.) 
£•  F«         (ju.  8*} 

Signed,  sealed,  and  delivered  by  the  above  bounden 
in  the  presence  of 

NoTR. — (jf  a  deporit  of  moneff  be  maJe,  the  memorandum  thereof  19^  ao  Vict 
ehouid  follow  the  terme  qf  the  eondUiom  </  the  bond,  tmd  will  not  ^  ^^'  '*  ^^' 
require  a  stamp. 


32.  Cofuenf  that  Court  ehatt  decide  in  an  Action  where  Title  hoe     19  fr  so  vict. 

incidentalfy  come  in  queetion,  ^'  ^^'  '*  '^ 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

We  [or,  the  respective  attorneys  of],  the  plaintiff  and  defendant,  do 
hereby,  under  the  proTisions  of  sect.  25  of  19  &  20  Vict  c.  108,  con. 
sent  that  this  action  shall  be  decided  by  the  judge  of  this  court. 

Given  under  our  hands  this  day  of  185    . 

Plaintiff  [or,  's  Attorney]. 
Defendant  [or,  's  Attorney]. 


33.  Notice  to  be  tent  to  both  Partiet  under  tect.  26  q/*  19  Jt  20  Vtct 

19  &  20  Vict,  C.I  08.  «^-  »^«'  *•  2«. 

In  the  county  court  of  holden  at 

(Seal.) 

Whereas,  under  the  provision  of  sect.  26  of  19  &  20  Vict.  c.  108, 
an  action  commenced  in  the  court  of  [name  qf  mperior  court"], 
wherein  A.  B.  of,  &c.,  is  plaintiff,  and  C.  D.  of,  &c.,  is  defendant, 
has  been  ordered  by  [name  ofjudge  qftuperior  court]  to  be  tried  in 
this  court : 
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Take  notice,  that  the  said  action  will  be  heard  in  this  court  on 
the  day  of  at  the  hoar  of  in 

the  noon. 

Given  under  the  seal  of  the  court,  this  day  of  185  . 

Registrar  of  the  court. 
To  plaintiff  and  defendant. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  inaert  the  day  on  which  the  office 
wili  be  closed]^  when  the  office  will  be  closed  at  one. 


^V^^'St  34.  HeaUtrar's  Notice  of  Jury. 

CDS,  ..70.     j^Q^  y  -^       ^ 

In  the  county  court  of  holden  at 

(Seal ) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Take  notice,  that  tl  is  cause  will  be  tried  by  a  jury,  the 
having  demanded  a  jury  therein. 

Dated  this  day  of  185    . 

Registrar  of  the  court 
«  To  the  pUintiff  [or,  defendant]. 


*'«***  ^l*S*  35.  Summoru  to  Juron, 

c.  95,  a.  72. 

Rvte,  80.  ^^  ^^6  county  court  of  holden  at 

(Seal.) 

You  are  hereby  summoned  to  appear  and  serve  as  a  juror  in  this 
court,  at  the  on  the  day  cf  185     , 

at  the  hour  of  in  the  noon,  upon  the  trial  of  the  cause 

or  causes  to  be  then  and  there  tried  by  jury,  and  in  default  of  attend- 
ance you  will  be  liable  to  a  penalty  of  five  pounds,  under  sect.  72  of 
9  &  10  Vict.  c.  95. 

Given  under  the  seal  of  the  court,  this  day  of  185    • 

Registrar  of  the  court. 
To 

of 


»•&  10  Vict  36    Order  fining  a  Juror  for  Non-attendance. 

c.  95  ft,  72^ 

In  the  county  court  of  holdra  at 

(Seal.) 

Whereas  was  duly  summoned  to  appear  and  serve 

this  day  as  a  juror  in  this  court,  upon  the  trial  of  the  cause  or  causes 
to  be  tried  by  jury  at  this  court ;  and  whereas  he  has  neglected,  with- 
out sufficient  cause  i^hown,  to  appear  and  serve  as  a  juror  at  this  court : 
it  is  hereby  ordered,  that  he  shall  forthwith  [or,  on  the  day 

of  j  pay  to  the  registrar  of  this  court  a  fine  of  £ 

for  such  neglect. 

Given  under  the  seal  of  the  court,  this  day  of 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
wilt  be  doted],  when  the  office  will  be  closed  at  one. 
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Ill 


S7.  Warrant  qf  Bsecuiion  againti  iht  Goodt  of  a  Juror 

/oraFhu, 

No.  of  warrant. 


9  &  10  Vict, 
c.  95,  s.  87. 


In  the  county  court  of 
(SeaL) 


holden  at 


Whereas  was  duly  summoned  to  appear  and  serve 

•8  a  juror  at  a  court  holden  on  the  day  of 

upon  the  trial  of  any  cause  or  causes  to  he  then  and  there  tried  hy 
jury :  and  whereas  he  neglected,  without  sufficient  cause  shown*  then 
to  appear  and  serve  as  a  juror  at  such  court,  it  was  thereupon  ordered 
by  the  court  that  he  should  forthwith  [or  on  the  day  of  ] 

pay  to  the  registrar  of  this  court  a  fine  of  £  for  such 

neglect:  and  whereas  the  said  sum  has  not  been  paid  according  to  the 
said  order,  and  the  judge  of  this  court  has  ordered  it  to  be  levied  as 
hereinafter  mentioned :  these  are  therefore  to  require  and  order  you 
forthwith  to  make  and  levy,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  wheresoever  they  may  be  found 

within  the  district  of  this  court  (excepting  the  wearing  apparel  and 
bedding  of  him  or  his  family,  and  the  tools  and  implements  of  his 
trade,  if  any,  to  the  value  of  five  pounds)  the  sum  stated  at  the  foot  of 
this  warrant,  being  the  amount  of  such  fine,  and  the  costs  of  this 
execution,  and  also  to  seise  and  take  any  money  or  bank  notes  (whether 
of  the  Bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  specialties,  or  securities  for 
money,  belonging  to  him,  which  may  there  be  found,  or  such  part  or 
80  much  thereof  as  may  be  sufficient  to  satitsfy  this  execution,  and  the 
costs  of  making  and  executing  the  same,  and  to  pay  what  you  shall 
have  so  levied  to  the  registrar  of  this  court,  and  make  return  of  what 
yoo  have  done  under  this  warrant  immediately  upon  the  elecution 
thereof. 


Given  under  the  seal  of  the  court,  this 

By  the  court, 


To  the  high  bailiff  of  the  court,  and 
others  the  bailiffs  thereof. 


day  of 


18 


Registrar  of  the  court 


Amount  of  fine 


Poundage  for  issuing  this  warrant  - 

Total  -    - 


£. 


«. 


d. 


Notice.— The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  said  juror. 


Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  in  the  noon  of  the  day  of 


19  ft  80  Vict. 
185     .c.loe,s.40. 
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9  &  10  Vict.  38.  Order  to  adjourn  Proceedin^i, 

c.  95.  a.  81.      ^ 

Rule,  82.  ^^' 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiflT,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  trial  of  this  action  be  adjourned  until  the 
day  of  185    ,  at  o'clock  in  the  noon. 

GlTcn  under  the  seal  of  the  court,  this  day  of  185    . 

By  the  court, 

Registrar  of  the  court. 


Rule,  89. 


Rule,  89.  39.  Order  appointing  Guardian  named  by  Infant  Drfendani. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendanL 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 
infant,  appears  here  in  court,  and  names  of  to  act  as 

his  guardian,  who  now  assents  to  act  as  such  guardian,  I  do  therefore 
hereby  appoint  him  to  be  guardian  of  the  defendant  in  this  cause. 

Giren  under  the  seal  of  the  court,  this  day  of  185    . 

Judgef^c  the  court 


40.  Order  appointing  Guardian  of  Infant  Defendant  where 
J)tfendant  doee  not  name  a  Guardian. 

'■  In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  now,  at  the  hearing  of  this  cause,  the  defendant,  being  an 
infant,  appears  here  in  court,  and  does  not  name  a  guardian,  I  do 
therefore  hereby  appoint  to  be  guardian  of  the 

defendant  in  this  cause. 

Given  under  the  seal  of  the  court,  this  day  of  185    . 

Judge  of  the  court. 


13  &  14  Vict.  ^1*  Order  for  Coete  to  Drfendant  where  Plaint^f  doee  not 

c.  HI, ».  lu  appear. 

Rule,  85.  No. 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B..  plaintiff,  and  C.  D.,  defendant. 

Whereas  the  plaintiff  has  not  appeared,  either  by  himself,  his  attorney 
or  agent,  at  the  court  holden  this  day,  being  the  day  appointed  for  the 
uial  of  this  cause,  and  the  defendant  has  appeared  in  person  [or  by  his 
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attorney  or  agent],  and  haa  not  admitted  the  demand,  it  ia  awarded 
that  the  phuntiff  do  pay  the  som  of  £  for  the  defendant's 

coats,  and  it  ii  ordered  that  the  plaintiff  do  pay  the  same  to  the  registrar 
of  this  conrt  on  the  day  of  185    . 

OiTcn  under  the  seal  of  the  court,  thia  day  of  185    • 

By  the  court. 

Registrar  of  the  Court. 

Hours  of  attendance  at  the  office  of  the  registrar  [;?/iice  of  office] 
from  ten  till  four,  except  on  [hero  huert  the  day  on  which  the  office 
will  he  eloeed],  when  the  office  will  he  dosed  at  one. 


42.  Agreement  tmder  Sect.  69  q^  19  ^  20  Ftef.  e.  108.  19  dc  20  Vict. 
In  the  county  court  of                           holden  at                             ci08,i.a9. 

Between  A.  B ,  plaintiff,  and  C.  D.,  defendant. 

We  [or  the  respective  attorneys  or  agents  of]  the  aboTC-named 
plaintiff  and  defendant,  do  hereby,  under  the  provision  of  sect  69  of 
19  &  20  Vict.  o.  108,  agree  that  the  decision  of  the  judge  of  this  conrt 
in  this  action  shall  be  finaL 

Given  under  our  hands,  this  day  of 

Plaintiff  [or  's  Attorney]. 
Defendant  [or 's  Attorney]. 

43.  Judgment  againei  Drfendani/or  Payment  qfCoile,  9  ft  10  Vict 
No.  c*  9ft*  ••  82. 

In  the  county  court  of  holden  at  Am/«,  61. 

(Sell.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  the  plaintiff's  application  at  a  court  holden  this  day, 
it  is  adjudged  that  the  plaintiff  do  recover  against  the  defendant  the 
sum  of  £  for  costs  incurred  by  the  plaintiff  in  pre- 

paring for  trial  [or  in  attending  court]  before  the  notice  of  payment 
of  money  into  court  was  received  by  him,  such  money  havbug  been 
so  paid  in  less  than  tvo  clear  days  before  the  return-day  of  the 
summons. 

And  it  is  ordered,  that  the  defendant  do  pay  the  same  to  the 
registrar  of  this  court  on  the  day  of  185     • 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  Court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  eloeed],  when  the  office  will  be  closed  at  one. 


44.  Judgment  for  D^endant,  or  of  Nontuit.  9  ^  j^  yi^^ 

No.  c.95tf.  79.' 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  this  cause,  at  a  court  holden  this  day,  it  is  adjudged 
that  judgment  be  entered  for  the  defendant  [or  that  judgment  of  non- 
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gait  be  entered],  and  that  the  plaintiff  do  pay  the  sum  of  £ 

for  the  defendant's  costs:  And  it  is  ordered,  that  the  plaintiff  do  pay 

the  same  to  the  registrar  of  this  coort  on  the  day  of 

Given  under  the  seal  of  the  ooort,  this  day  of 

185     . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [piaee  qfqfieel 
from  ten  till  four,  except  on  [here  uueri  the  dap  on  which  the  office 
will  be  elated]^  when  the  office  will  be  closed  at  one. 


9  &  10  Vict.    - 

c.  95.  U.  79,      No. 


45.  Judgment  for  Plaintijl^, 

holdeo  at 


Acknowledgment  of 
Payment  into  Court. 


£.  ».  d. 


Received  by 


In  the  county  court  of 

(SeaL) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  is  this  day  adjudged  that  the  plaintiff  do  recover 
against  the  defendant  the  sum  of  £  for  debt 

[or  damages] ,  and  £  for  costs,  amounting 

together  to  the  sum  of  £ 

And  it  is  ordered,  that  the  defendant  do  pay  the  same 
to  the  registrar  of  the  court  on  the         day  of 
[or  by  instalments  of  for  erery  days ; 

the  first  instalment  to  be  pud  on  the  day  of 

' 18        ]. 

[In  case  default  be  made  in  payment  of  any  one  of  such  instalments, 
and  execution  issue,  it  shall  be  for  the  whole  of  the  above  amount  then 
remaining  due.] 


18 


Given  under  the  seal  of  the  court,  this 


day  of 


By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
will  be  cloted]f  when  the  office  will  be  closed  at  one. 

7*Atf  form  will,  by  etriking  out  the  words  within  brackets,  or  the 
words  on  the  day  of  in  line  5,  apply  to 

judgment  of  payment,  whether  for  payment  forthwith  of  the  whole 
claim  or  by  instalments,  and  to  Judgments  under  13  4*  14  Vict,  c.61, 
s,  9,  and  also  to  Judgments  in  replevin,  where  the  Judgment  is  for  the 
plaintiff^. 


9  ft  10  Vict. 
C  95, 1. 101. 

Rule,  182. 


46.  Warrant  of  Commitment  on  Hearing  qf  Plaint, 

No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

To  the  high  bailiff  and  others  the  bailiffs  of  the  said  court,  and  all 
peace  officers  within  the  jurisdiction  of  the  said  court,  and  to  the 
governor  or  keeper  of  [the  prison  used  by  the  court]. 

Whereas  at  a  court  holden  at  on  the 

day  of  185    ,  the  plaintiff  obtuned  a  judgment  agaiost 
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the  defendant  for  the  sam  of  £  for  deht  [or  damages], 

and  for  costs,  and  thereupon  it  was  ordered  that  the 

defendant  shoald  paj  the  same  to  the  registrar : 

And  whereas  the  defendant  having  personally  appeared  to  the 
summons  in  this  action,  and  heing  present  in  ooort,  was  then  and  there 
examined  touching  bis  estate  and  effects,  and  the  circumstances  under 
which  he  contracted  the  said  deht  [or  incurred  the  said  damages  or 
liability],  and  as  to  the  means  and  eipeetation  he  then  had,  and  as  to 
the  means  he  still  had,  of  discharging  the  said  debt  [or  damages],  and 
as  to  the  dispoeal  he  had  made  of  any  property : 

And  whereas  this  court  upon  such  examination  ordered  that  the 
defendant  should  be  committed  to  prison  for  days,  for 

[state  the  ground  of  eommitial] : 

These  are,  therefore,  to  require  yon,  the  said  high  bailiff,  bailiffs, 
and  others,  to  take  the  drfendant,  and  to  deliver  him  to  the  governor 
or  keeper  of  the  above-named  prison,  and  you  the  said  governor  or 
keeper  to  receive  the  defendant  and  him  safely  to  keep  in  the  said 
prison  for  days  from  the  arrest  under  this  warrant,  or 

until  he  shall  be  sooner  discharged  by  due  course  of  law. 


Given  under  the  seal  of  the  court,  this 
185     . 


day  of 


By  the  court, 

Registrar  of  the  court. 


Amount  adjudged  to  be  paid   -        -        - 
Poundage  for  issuing  this  warrant    - 

Total  amount  due 


£. 


«. 


N,B.—Thia  warrant  remains  in  force  one  year  from  the  date  thereof. 


47.  Certificate  qf  the  Retult  qf  the  Hearing  qf  a  Caute  under  eeet,  ig  &  20  Vfct. 

26  0/  19  ^  20  R<rf.  c.  108.  c.  Kje, «.  26L 

(Seal.) 


In  the  county  court  of 


holden  at 


I  hereby  certify,  that  an  action  commenced  in  the  court  of  [fuiiii«  qf 
auperior  eourtit  wherein  A.  B.  is  plaintiff,  and  C  L>.  is  defendant, 
which,  under  sect.  26  of  19  &  20  Vict.  c.  108,  was  ordered  by  [name 
qf  Judge  qf  superior  court]  to  be  tried  in  this  court,  has  been  heard 
accordingly  in  this  court  on  this  day,  and  that  the  result  was  as 
follows : 

(State  the  finding  on  the  several  issues  joined  in  the  actiout  or  that 
the  plaintiff  was  nonsuited.) 


Dated  this 


day  of 


185    • 
Registrar  of  the  court. 
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9  &  10  Vict.  48.  Order  to  ttupmd  Order  qf  Judgment. 

c.  95,  s.  105.         No. 

In  the  county  court  of  holdeo  At 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  is  ordered,  that  an  order  of  this  coart,  in  this  action,  bearing  date 
the  day  of  185    ,  be  suspended  until  the 

day  of  185    . 

Given  under  the  seal  of  the  court,  this  day  of 

185     .  „     , 

By  the  court, 

Registrar  of  the  court. 

19  &  90  Vict       49.  Order  for  CoeU  of  ike  Day  under  eeei.  40  q/*  19  A*  20  Viet, 

C  108. 1. 40.  C.  108. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  a  rule  [or  summons]  has  been  granted  by  [tMiiM  of  mperior 
court  or  Judge'] ,  requiring  cause  to  be  shown  why  a  writ  of  certiorari 
[or  prohibition]  should  not  issue  in  this  cause,  and  no  order  has  been 
made  by  such  court  [or  judge]  respecting  the  costs  in  this  court :  And 
whereas  a  copy  of  such  rule  [or  summons]  has  not  been  serred  on  the 
plaintiff  [or  defendant]  [or  on  the  registrar],  according  to  sect.  40  of 
19  &  20  Vict.  c.  108 :  And  whereas  the  plaintiff  [or  defendant]  has  on 
this  day  appeared  at  this  court  to  prosecute  [or  defend]  this  cause :  It 
is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sum  of 
£  for  the  plaintiff's  [or  defendant's]  costs  of  the  day,  and 

it  is  ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  same  to  the 
registrar  of  the  court  on  the  day  of  185    • 

Given  under  the  seal  of  the  court,  this  day  of 

185    • 

By  the  court. 

Registrar  of  the  court. 


Hours  of  attendance  at  the  office  of  the  registrar  [pUee  qf  ojffSee^f 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
wilt  be  cloeed],  when  the  office  will  be  closed  at  one. 


19  dc  90  Vict.       50.  Order  for  CoeU  qf  the  Day  under  eeet.  41  q/*  19  4*  20  Vict, 
c.  ice,  t.  41.  ^^  jQg 

No. 
In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 
Whereas  a  writ  of  certiorari  [or  prohibition!  has  been  granted  in 
this  cause  by  [lumie  tf  auperior  court  or  Juaye'],  on  the  ex-parte 
application  of  the  defendant  [or  plaintiff],  who  has  not  lodged  it  with 
the  registrar  of  the  court  [or  has  not  given  notice  to  the  plaintiff  (or 
defendant)  that  it  has  issued]  two  dear  days  before  this  day,  being  the 
day  fixed  for  hearing  this  cause:  And  whereas  the  said  [superior  court 
or  judge]  has  made  no  order  respecting  the  costs  of  the  cause  in  this 
court:  And  whereas  the  plaintiff  [or  defendant]  has  on  this  day 
appeared  at  this  court  to  prosecute  [or  defend]  this  cause :    It  is 
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ordered,  that  the  defendant  [or  plaintiff]  do  pay  the  sam  of  £ 

for  the  plaintirs  [or  defendant's]  costs  of  the  day ;  and  it  iTordered 

that  the  defend«it  [or  plaintiff  ]  do  pay  the  «une  ti  the  reiA,{^K 
court  on  the  day  of  I85 

Given  under  the  teal  of  the  court,  this  day  of  185 

By  the  court, 

I^gistrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  re^strar  T place  of  omee^ 
from  ten  till  four,  except  on  [hereinMert  the  day  on  M>hieh  the'^ee 
wtU  he  eheed],  when  the  office  will  be  closed  at  one.  "^ 
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51.  Notice  to  Plaintifqf  Payment  of  Inetalmeni.  „  ,   , 

rto.  Rule,  II 

In  the  county  court  of  holden  at 

(Seal.) 

1  hereby  give  you  notice,  that  A.  B.,  the  defendant,  has  paid  into 
coort  the  sum  of  under  the  judgment  obtained  by  you 

against  him.  ^  ' 

Dated  this  day  of  185 

To  the  pWntiff.  ^^'"^  »'  ""•  «""*• 

JV.^.— Upon  your  applying  for  the  above  amount,  it  will  be 
necessary  that  you  should  prodace  the  plaint-note  given  to  you  on 
the  entry  of  the  plaint 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  o^ee] 
from  ten  till  four,  except  on  {here  ineert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 


52.  Warrant  of  Execution  againet  the  Goods  of  Defendant, 

9*  10  Viet. 
No.  of  plaint.  ^g^'  «*  »»* 

No.  of  warrant. 


In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  on  the  day  of  185    the  plaintiff 

obtained  a  judgment  in  this  court  against  the  defendant  for  the  sum  of 
£  for  debt  [or  damages]  and  costs ;  and  it  was 

thereupon  ordered  by  the  court  that  the  defendant  should  pay  the  same 
to  the  registrar  on  the  day  of  [or  by 

instalments  of  for  every  days] ;  and  whereas 

default  has  been  made  in  payment  according  to  the  said  order :  these 
are.  therefore,  to  require  and  order  you  forthwith  to  make  and  levy  by 
distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  whereso- 
ever they  may  be  found,  within  the  district  of  this  court  (except  the 
wearing  apparel  and  bedding  of  him  or  his  family,  and  the  tools  and 
implements  of  his  trade,  if  any.  to  the  value  of  five  pounds),  the  sum 
stated  at  the  foot  of  this  warrant,  being  the  amount  doe  to  the  plain- 
tiff under  the  said  order,  including  the  costs  of  this  execution ;  and 
also  to  seise  and  take  any  money  or  bank  notes  (whether  of  the  Bank 
of  England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 


Ruie,U4. 
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promissory  notes,  bonds,  specialties  or  securities  for  money  of  the  de« 
fendant  which  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and 
executing  the  same,  and  to  pay  what  yon  shall  have  so  levied  to  the 
registrar  of  this  court,  and  make  return  of  what  you  have  done  under 
this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this 
day  of  185     . 

By  the  court. 

Registrar  of  the  court 

To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


Amount  for  which  judgment  was  obtained    - 


Paid  into  court 


Remaining  due 
Poundage  for  issuing  this  warrant 


Total  amount  to  be  levied    -    - 


£,         9. 


d. 


Notice — The  goods  and  chattels  are  not  to  be  told  until  after 
the  end  of  five  days  next  foUowinir  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perbhable  nature,  or  at  the  request  of 
the  defendant.  ^ 

19  &  so  Vict.      'Application  was  made  to  the  registrar  for  this  warrant  at 
c.  108, 1. 46.     minutes  past  the  hour  of  in  the  noon  of  the 

day  of  185    . 

This  form  wiii  also  apply  to  a  varrant  of  execution  upon  ajudg- 
meni  under  13  ^  14  Vict.  e.  61,  e,  9;  and  by  leaving  out  the  worie 
•*  and  whereas  d^ault  has  been  made  in  payment  according  to  the 
said  order,**  to  a  warrant  qf  execution  under  the  Bills  of  Exchange 
Act.  ^ 


9  &  10  Vict. 
C.95,  S.94. 


53.  Warrant  qf  Execution  against  the  Goods  of  Plaintiff. 


No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of 


bolden  at 


(Seal.) 

Between  A.  B.,  phOntiff,  and  C.  D.,  defendant 

Whereas  at  a  court  holden  at  on  the  day 

!^  *  J  *  ^^^  .  i'  'I"  ordered  by  the  court,  that  judgment  should 
be  entered  for  the  defendant  [or  that  judgment  of  nonsuit  be  entered], 
uid  that  the  plaintiff  should  pay  to  the  registrar  of  the  court,  on  or 

♦K    ^r^     .,        ^   ^*r'*^  the  sum  of  for 

the  defendant  s  costs  of  suit : 

And  whereas  default  has  been  made  in  payment  according  to  the  sud 
order :  these  are  therefore  to  require  and  order  you  forthwith  to  make 
and  levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  plaintiff, 
wheresover  they  may  be  found  within  the  district  of  this  court  (ex- 
cepting the  wearing  apparel  and  bedding  of  him  or  his  famUy,  and  the 
tools  and  implemeoU  of  his  trade,  if  any,  to  the  value  of  five  pounds). 
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the  ram  stated  at  the  foot  of  this  warrant,  being  the  amonnt  dae  to  the 
defendant  under  the  said  jndgment,  including  the  costs  of  this  execu- 
tion ;  and  also  to  seise  and  take  any  money  or  banic  notes  (whether  of 
the  Bank  of  Engknd  or  of  any  other  hank\  and  any  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  securities  for  money 
of  the  plaintiff  which  may  there  be  found,  or  sucki  part  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  registrar  of  the  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of 

185     . 

By  the  court. 

Registrar  of  the  court. 
To  the  high  bailifT  of  the  said  coart| 
and  otl^n  the  bailiffs  thereof. 


Costs  adjudged  -        -        -        .        - 
Paidintocoort  -        -        .        .        - 

Remaining  due    -        •        - 
Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied 


£.        #. 


iVb/icf . — ^The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  said  plaintiff. 


Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  of  in  the  noon  of  the 

of  185    . 


day 


19 &  soviet, 
c.  I(«,  I.  46. 


54.  Judgmeni'Summoni, 

In  the  liitle  of  court  iuuing  mmmoiw]. 
(Seal.) 

No.  of  plaint. 

No  of  judgment-summons. 

Between  A.  B. ,  plaintiff, 
(Addrtu) 
{Description.) 
and 
C.  D.  defendant, 

{^Pretent  addreti.) 

{Description^  and,  if  knoton,  place  ^f 
employment,) 

Whereas  the  plaintiff  obtained  a  judgment  \pr  if  no  judgment  hoe 
been  obtained,  or  ifafreeh  order  hat  been  obtained  upon  a  judgment, 
ail  order]  against  you,  the  above-named  defendant,  in  the  county  court 
of  holden  at  on  the  day  of 

185    ,  for  the  payment  of  £  for  debt  [or  damages],  and 

£  for  costs,  upon  which  judgment  [or  order],  and  the  sub- 

sequent process  issued  thereon,  the  sum  of  £  is  now  due : 


19  &  so  Vict. 
C  1U8,  s.  48. 

Ati2f,  117. 
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yoo  are  thfrefore  hereby  snmmoned  to  appear  personally  in  this  court 
at  [place  where  court  hoiden},  on  the  day  of 

185     ,  at  the  hour  of  in  the  noon,  to  be  examined 

by  the  ooart  touching  your  estate  and  effects,  and  the  drcomstancea 
under  which  yon  contracted  the  said  debt  [or  incurred  the  said  da- 
mages], and  as  to  the  means  and  expectation  you  then  had,  and  as  to 
the  means  yon  still  hafe,  of  discharging  the  said  debt  [or  damages], 
and  as  to  the  disposal  you  may  have  made  of  any  property.  And  take 
notice,  that  if  you  disobey  this  summons  the  court  may  commit  you  to 
prison. 


Dated  this 


day  of 


185    . 
Registrar  of  the  court. 


Amount  of  judfpnent  or  order       .        .        .        . 
Paid  into  court  ------- 

Amount  now  due         ...... 

Costs  of  warrant  against  the  goods  (if  any)    - 
Costs  of  this  summons         .        .        .        -        . 

Total    -    .    . 


£. 


ff. 


Hours  of  attendance  at  the  office  of  the  registrar  [place  ^f  <#ef  ] 
from  ten  till  four,  except  on  [here  huert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  dosed  at  one. 

When  iitued  under  19  8r  20  Vict,  c.  108,  t.  48,  or  under  Rule  112, 
ineert  **  Issued  by  leave  of  the  judge. " 


19*  ao  Vict. 

c.  106.  •.48. 
Rule,  188. 


55.  Warrant  of  Commitment, 

In  the  [title  of  court  ordering  committal], 

(Seal.) 

No.  of  plaint. 

No.  of  judgment-summons. 

No.  of  warrant. 

Between  A.  B.,  plaintiff,  and  CD.,  defendant. 

To  the  hifrh  bailiff  and  others  the  bailiffs  of  the  said  court,  and  all 
peace  officers  within  the  jurisdiction  of  the  said  court,  and  to  the 
gOTcmor  or  keeper  of  the  [prison  uted  by  the  court], 

'  Whereas  the  plaintiff  obtained  a  judgment  [or  order]  against  the 
defendant  in  the  county  court  of  holden  at  on 

the  day  of  185       for  the  payment  of  £ 

for  debt  [or  damages]  and  costs,  upon  which  judgment  [or  order],  and 
the  subsequent  process  issued  thereon,  the  sum  of  £  was  at 

the  date  of  the  issuing  of  the  summons  hereinaffcer  mentioned  and  still 
is  due: 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly 
issued  out  of  this  court,  by  which  the  defendant  was  required  to  appear 
at  this  court  on  the  day  of  185     ,  to 

answer  such  questions  as  might  be  put  to  him  pursuant  to  section  98 
of  the  statute  9  8c  10  Victoria,  chapter  95,  in  relation  to  such  debt  [or 
damages],  which  summons  was  proved  to  this  court  to  have  been 
personally  and  duly  served  on  the  defendant : 
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And  whereas  this  court,  at  the  hearing  of  the  said  sunmons,  ordered 
that  the  defendant  shoald  be  committed  to  prison  for  days, 

Sqt  [om  the  can  may  be'\  not  appearing  parsaant  to  such  summons,  or 
alleging  a  sufficient  excuse  for  not  so  appearing 

[or  for  refusing  to  be  sworn] ; 

[or  for  refusing  to  answer  such  questions  as  aforesaid  to  the  satSi- 
fsction  of  the  judge]  ; 

[or  for  contracting  the  said  debt  under  false  pretences,  or  hj  means 
of  fraud  or  breach  of  trust,  or  without  reasonable  expectation  of  beiQg 
able  to  pay  the  same] ; 

[or  for  making  a  gift  or  transfer  of  part  of  his  property,  with  intent 
to  defraud  his  creditors]  ; 

[or  for  having  charged,  or  removed,  or  concealed  part  of  his  pro- 
party,  with  intent  to  defraud  his  creditors] ; 

[or  for  not  having  satisfied  the  said  judgment  and  costs,  having  had 
sufficient  means  and  ability  so  to  do :    . 

These  are,  thei-efore,  to  require  you,  the  said  high  bailiff,  bailiffs, 
and  others,  to  take  the  defendant  and  to  deliver  him  to  the  governor  or 
keeper  of  the  [priion  tued  by  ihit  comW],  and  you  the  said  governor  or 
keeper  to  receive  the  defendant,  and  him  safely  keep  in  the  said  prison 
for  days  from  the  arrest  under  this  warrant,  or  until  he  shall 

be  sooner  discharged  by  due  course  of  law. 

Dated  this  [tiMer^  date  qf  order"]  day  of  185    . 

£.  F.|  Registrar  of  the  court. 


Amount  of  judgment  or  order 
Paid  into  court  -       .       •       • 


Amount  remaining  doe        -  '     - 

Cost  of  judgment-summons  and  its  hearing  - 

Poundage  for  issuing  this  warrant 


Total    .    -    - 


£. 


a,     d. 


This  warrant  remaine  in  force  one  year  from  the  date  thereof. 

This  fprm  to  be  applicable  to  all  judgments  recovered  at  the  hearing, 
or  by  default,  or  by  consent,  and  to  ail  orders  within  the  jurisdiction 
of  the  court. 


56.— Ord«r /or  Payment  by  Inetalmente  on  a  Judgment- Summons,    9  &  lO  VkL 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  the  pkdntiff  obtained  a  judgment  of  this  court  [or  of  the 
county  court  of  holden  at  ]  against  the 

defendant  for  the  sum  of  £  for  his  debt  [or  damages] 

and  costs,  upon  which  judgment  and  the  subaequent  process  issued 
thereon  the  sum  of  £  is  stiil  due: 

And  whereas  a  summons  was,  at  the  instance  of  the  plaintiff,  duly 
issued  out  of  this  court,  by  which  the  defendant  was  required  to  appear 
personally  at  this  court  this  day  to  answer  such  questions  as  migLt  be 

9 
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Acknowledgment  of 
Payment  into  Court. 

Date.  \£.  «.|  A;  Received  by 


put  to  him  pursuant  to  sect  98  of  9  &  10  Vict  e.  95,  in  relation  to 
auch  debt  [or  damages]  : 

It  is  ordered,  that  the  defendant  do  pay  the  amount  still 
due  on  the  said  judgment,  and  the  cost  of  the  said  sum- 
mons and  its  hearing,  as  stated  at  the  foot  of  this  order,  to 
the  registrar  of  this  court,  by  instalments  of  £ 
for  every  days  ;  the  first  payment  to  be  made 

on  the  day  of  185     . 

In  case  default  be  made  in  payment  of  any  one  of 
such  instalments,  and  execution  issue,  it  shall  be  for  the 
I  whole  of  the  aboTC  amount  then  remaining  due. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  coart. 

Registrar  of  the  court 

£.    »,    d. 

Amount  remsining  due      ..---. 
Costs  of  judgment-summons  and  its  hearing 

£^ 


Hours  of  attendance  at  the  office  of  the  registrar  [plaee  of  office] 
from  ten  till  four,  except  on  [here  ineeri  the  dap  on  which  the  office 
wilt  be  closed],  when  the  office  will  be  closed  at  one. 


♦J&  10  Vict, 

c  05,  s.  no. 

Rule,  124. 


(a)  Bit  leav- 
ing out  the 
wordM  within 
brackets,  thie 
certifieate 
wUlapfJif  to 
a  eommital 
/tr  contend. 


67. — Certificate  for  the  Discharge  qfa  Drfendantfrom  Custody. 

In  the  county  court  of  •   holden  at 

(Seal.) 

Between  A.  B.,  plaintifT,  and  C.  D.,  defendant. 

I  hereby  certify,  that  the  defendant,  who  was  committed  to  your 
custody  by  virtue  of  a  warrant  of  commitment  under  the  seal  of  this 
court,  bearing  date  the  day  of  185    , 

[  {a)  has  paid  and  satisfied  the  sum  of  money  for  the  nonpayment  whereof 
be  was  so  committed,  together  with  all  costs  due  and  payable  by  him 
in  respect  thereof ;  and  that  the  defendant]  may,  in  respect  of  such 
warrant,  be  forthwith  discharged  out  of  your  custody. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  leave  of  the  judge  of  the  court, 

Registrar  of  the  court 
To  the  governor  or  keeper  of 


^""^^  ^28.  58.— Orifar /or  a  New  TVial, 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  judgment  in  this  case,  and  all  subsequent  pro- 
ceedings thereon,  be  set  aside,  and  a  new  trial  had  between  the  parties 
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on  \att  out  th§  temu  or  ctmdiiionu,  if  any,  on  wkhh  the  ordtr  is 

Gif  en  nnder  the  seal  of  the  coort,  this  daj  of 

185    . 

By  theoonit, 

Regiitnr  of  the  conrt* 

59.  Order  to  reecind  a  former  Order*  0jkio  Vict. 

No.  e.  95.  «.  i«o. 

In  the  county  court  of  bolden  at 

(Seal.) 

Between  A.  B.,* plaintiff,  and  C.  D.,  defendant. 

It  is  ordered,  that  the  order  of  this  court  in  thin  action,  bearing  date 
the  day  of  be  rescinded. 

Gif  en  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  eouit. 

60.  Interpleader  SummoMs  to  Execution  Creditor.  gfe  \o  vict 

^.  c.  9A,  s.  lift. 

No. 

Jiulf  130. 

In  the  county  court  of  bolden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  [here  intert  the  name,  addreee,  and  deecription  qfeiaim' 
ant,  90  far  ae  it  then  inotcn']  hath  made  a  claim  to  [certain  goods  and 
chattels  (or  moniM,  See  )  taken  in  execution  under  process  issuing  out 
of  this  court,  st  your  instance]  [or  certain  rent  alleged  to  be  due  to 
him]  : 

You  are  therefore  hereby  summoned  to  sppear  at  a  court  to  be  bolden 
at  on  the  day  of  at 

the  hour  of  in  the  noon,  when  the  said  claim  will  be    ^ 

adjudicated  upon,  and  such  order  made  thereupon  as  to  the  jodge  shall 
seem  fit. 

Gif  en  under  the  seal  of  the  court,  this  day  of  185    . 

Begistrar  of  the  court. 
To  the  plaintiff. 

Note, — The  claimant  is  called  upon  to  give  the  particulars  of 
his  clsim,  which  you  may  inspect,  on  application  at  the  office  of 
the  registrar  of  this  court,  four  days  before  the  day  of  hearing. 

•  Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office'] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
wilt  be  ctoeed],  when  Uie  office  will  be  dosed  at  one. 


61.  Interpleader  Stnnmone  to  a  Claimant  eetting  up  a  claim  to  the  9^vi()  vict. 

Goode  or  the  Proeeede  thercf^,  ^  >»> '  ^^^ 

No.  'i"'*.  ^^' 

In  the  county  court  of  bolden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant, 

[Name,  addreu,  and  deecription  ofelaimanti,  yon  are  hereby  sum- 
moned to  appear  at  a  court  to  be  bolden  at  on  the 

f2 
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day  of  165    ,  at  the  hour  of  in  the  dooq 

to  support  a  claim  made  by  yoa  to  certain  goods  and  chatteU  [or 
moMseff,  ^c]  taken  in  execation  nnder  prooeii  isaned  in  this  action  at 
the  instance  of  [tht  execution  creditor \^  and  in  defanlt  of  yonr  then 
establishing  such  claim  the  said  goods  and  chsttels  will  then  be  sold 
[or  the  emd  moniea,  ^e.  paid  over]  according  to  the  exigency  of  the 
aaid  process ;  and  take  notice,  that  yon  are  hereby  required,  five  days 
before  the  said  day,  to  deliyer  to  the  officer  in  charge  of  the  said  pro« 
cess,  or  leave  at  my  office,  particulars  of  the  goods  and  chattels  which 
[or  the  proceeda  whereof]  are  claimed  by  yon,  and  of  the  grounds  of 
your  claim  ;  and  in  such  particulars  yon  shall  set  forth  fnlly  yonr 
name,  address,  and  description ;  and  take  notice,  that  in  the  event  of 
your  not  giving  such  particulars  as  aforesaid  your  claim  will  not  be 
heard  by  the  court. 

Given  under  the  seal  of  the  court,  this 

day  of  185    , 

Registrar  of  the  oonrt. 
To 

of 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  ineert  the  day  on  which  the  office 
wilt  be  cloied]f  when  the  office  will  be  closed  at  one. 


9  dr  10  Viet.    62.  Interpleader  Summont  to  a  Claimant  aetting  up  a  Claim  to  Rent 
c.  i<5,  s.  118.       fy^  respect  qf  the  Premieee  upon  which  the  Execution  wai  levied. 

Rule,  130.         _ 

No. 
In  the  county  court  of  bolden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

[Name,  addreae,  and  deicription  of  claimant],  you  are  hereby  sum- 
moned to  appear  at  a  court  to  be  holden  at  on  the 
day  of  185  ,  at  the  hour  of  in  the  noon,  to 
support  a  claim  made  by  you  to  certain  rent  alleged  by  you  to  be  due 
to  you  in  respect  of  and  issuing  out  of  certain  premises  upon  which 
certain  goods  and  chattels  were  taken  in  execution  under  process  of 
this  court  in  this  action  at  the  instance  of  [the  execution  creditor]  ; 
and  in  default  of  your  then  establishing  such  claim  the  said  goods  and 
chattels  will  then  be  sold,  and  the  proceeds  thereof  paid  over  accord- 
ing  to  the  exigency  of  the  said  process  [or,  \ftuch  goode  and  chatteh 
ehall  have  been  then  eold,  then  the  proceeds  of  such  sale  will  be  paid 
over  according  to  the  exigency  of  the  said  process]  ;  and  take  notice, 
that  you  are  hereby  required,  five  days  before  the  said  day,  to  deliver 
to  the  officer  in  charge  of  the  said  process,  or  leave  at  my  office,  parti- 
culars of  the  amount  of  the  rent  claimed  by  you,  and  of  the  period  for 
which  and  of  the  premises  in  respect  of  which  you  claim  such  rent,  and 
of  the  grounds  of  your  daim ;  and  in  such  particulars  you  shall  set 
forth  fully  your  name,  address,  and  description ;  and  take  notice,  that 
in  the  event  of  your  not  giving  such  particulars  your  claim  will  not  be 
heard  by  the  court. 

Given  under  the  seal  of  the  court,  this 

day  of  185     . 

Registrar  of  the  coort. 
To 

of 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  t^n  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  doted],  when  the  office  will  be  doted  af  one. 
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63.   Ordsr  on  on  hUerphtder  Suwmom  wkere  ike  Claim  it  not  oat w  vict. 

ettttblUkod.  f-».  "•  "«• 

No. 

In  the  oonntj  court  of  holden  at 

(Seal.) 

Between  A.  B.»  plaintiff,  and  C.  D.,  defendant 

E.  F.,  claimant. 

It  ia  this  day  adjudged,  touching  the  claim  of  E.  F.  to 

certain  goods  and  chattels  [or  moniei,  ^c]  taken  in  execution  in  this 
action  [or  to  certain  rent  alleged  to  be  due  to  him],  that  the  said 
goods  and  chattels   [or  monietf  Sfc,  or  pari   ihereof,  to  yrit^  Sec  RtOe,  133. 
$ptciifying  /A«m,]  are  the  property  of  the  execution  debtor],  [or  that 
there  is  no  rent  due  to  the  said  E.  F.] 

And  it  is  ordered,  that  the  costs  of  this  proceeding,  amounting 
to  be  pmd  by  the  said  E.  F.  to  the  registrar  of  this 

court  on  or  before  the  day  of  for  the  use  of 

the  execution  creditor. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [placo  qfojfiet] 
from  ten  till  four,  except  on  [here  intert  the  day  on  wMeh  the  office 
wiU  be  closed]  f  when  the  office  will  be  closed  at  one. 


64.  Order  on  an  hUerpUader  Sumtnume  where  the  Claim  it       ^^'^T,^ 

eetabliehed.  c95...iia 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  pUdntiff,  and  C.  D.,  defendant 

E.  F.,  claimant 

It  is  this  day  adjudged,  touching  the  claim  of  E.  F.  to 

certain  goods  and  chattels  [or  moniee,  Sfc"]  taken  in  execution  In  this 
action  [or  to  certain  rent  alleged  to  be  due  to  Mm],  that  the  said 
goods  and  chatteb  [or  moniee,  ^c,  or  pari  thereof,  to  wii,  tpecifying 
them],  are  his  property  [or  that  rent  to  the  amount  of  £ 
is  due  to  him]. 

And  it  is  ordered,  that  the  said  [execution  creditor']  do  pay  to  the 
registrar  of  this  court,  for  the  use  of  the  said  E.  F.,£ 
for  costs,  on  or  before  the  day  of 

Given  under  the  seal  of  the  court,  tbii  day  of  185    . 

By  the  court, 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  rf  office'] 
from  ten  till  four,  except  [here  insert  the  day  on  which  the  office  will 
be  doted],  when  the  office  wiU  be  closed  at  one. 

f3 
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fi  ^  10  Vict  65.  WarrmU  ofErteulUm  againtt  ike  Goods  qf  CUamoMi, 

Folio  in  ledger. 
No.  of  plaint. 
No.  of  warrant. 

In  the  coonty  court  of  bolden  at 

(S«l.) 

Between  A.  B.,  pUdntiiT,  and  C.  D.,  defendant. 

£.  F.,  claimant. 
Whereas  at  a  court  holden  at  on 

the  day  of  18        , 

the  plaintiff,  by  the  jadgment  of  the  said  coorty  recovered  against  the 
defendant  the  snm  of  for  debt  [or  damages]  and  for  costs : 

and  whereas  the  defendant,  by  an  order  of  the  court,  was  ordered  to 
pay  the  same  to  the  registrar  of  the  court :  and  whereas  default  hav- 
ing been  made  in  payment  according  to  tlie  said  order,  an  execution 
issued  against  the  goods  of  the  defendant,  under  which  certain  goods 
and  chattels  were  seized,  in  respect  of  which  £.  F.,  of,  &c,  made 
claim,  and  which  daim  was  heard  and  decided  upon  at  a  court  held 
at  on  the  day  of  18 

and  it  was  adjudged  that  the  goods  so  seized  under  the  said  execution 
were  the  property  of  the  defendant  [or  that  certain  rent  alleged  by 
the  said  E.  P.,  of,  &c  ,  to-be  due  to  him  was  not  so  due]  :  And  it  was 
ordered  that  the  costs  of  that  proceeding,  amounting  to  the  sum  of 
£  should  be  paid  by  the  claimant,  to  the  registrar 

of  the  said  court,  on  or  before  the  day  of 

18  :  and  whereas  default  has  been  made  in  payment  according  to 
the  said  last  mentioned  order:  These  are  therefore  to  require  and 
order  you  forthwith  to  make  and  levy  by  distress  and  ssle  of  the 
goods  and  chattels  of  the  said  claimant  wheresoever  they  may  be 
found  within  the  district  of  this  court  (excepting  the  wearing  spparel 
and  bedding  of  the  said  claimant  or  his  family,  and  the  tools  and 
implements  of  his  trade,  if  any,  to  the  value  of  five  pounds),  the  sum 
stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff 
under  the  said  order,  including  the  costs  of  this  execution,  and  also 
to  seize  and  take  any  money  or  bank  notes  (whether  of  the  Bank  of 
England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  of  the 
claimant  which  may  there  be  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution,  and  the  costs  of  making 
and  executing  the  same,  and  to  pay  what  you  shall  have  so  levied  to 
the  registrar  of  the  court,  and  malce  return  of  what  you  have  done 
under  this  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of  185    . 

By  the  court 
To  the  high  bailiff  of  the  said  rourt,  and 
othen  the  bailiffs  thereof. 

Registrar  of  the  court 

£.    9.    d. 
Costs  a4jndged    -        •        •        -        . 

Poundage  for  issuing  this  wsrrant 


Total  amount  to  be  levied    -    -  j£. 


NoncB.— The  goods  and  chattels  are  not  to  be  sold  until  after  the 
end  of  five  days  next  following  the  day  on  which  they  wera  seised, 
unless  they  be  of  a  perishable  nature,  or  at  the  request  of  the  said 
claimant 
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Application  was  made  to  the  registrar  for  this  warrant  at  19  &  »  vict. 

minutes  past  the  hour  of  in  the  noon  of  the  day  ^*  ^^*  ^*  ^ 

of  185    . 


66.  Bond  where  a  Plaintiff  it  Appellant, 

Know  an  men  by  these  presents,  that  we,  A.  B.  of,  &c.,  and  C.  D.  A  vam  suffl. 
of,  &c  and  E.  F.  of,  &c,  are  joinlly  and  seferally  held  and  firmly  i^\^  "^^^ 
bound  to  G.  H.  of,  &C.,  in  £  ,  to  be  paid  to  the  said  appeal,  lay 

G.  H.,  or  his  certain  attorney,  executors,  administrators,  or  assigns,  so/.,  being 
For  which  payment  to  be  made  we  bind  ourselves,  and  each  and  every  eMitoated*^ 
of  us,  in  the  whole,  our  and  each  of  our  heirs,  executors,  and  adminis-  amount, 
trators,  jointly  and  seTeraily,  firmly  by  these  presents.  tw  notice  o/ 

Sealed  with  our  seals,  and  dated  this  day  of  one  ^ffioavlt'of 

thousand  eight  hundred  and  .  Justijioatum, 

Whereas  an  action  is  now  depending  in  the  county  court  '^  "^  ^*' 

of  holden  at  wherein  the  above  bounden 

A.  B.  is  plaintiff  and  the  above-named  G.  H.  is  defendant :    And 
whereas  the  said  action  came  on  to  be  tried  in  the  said  court  on  the 
day  of  when  a  judgment  was  given  for  the 

said  G.  H. : 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  such  judgment, 
gave  due  notice  to  the  said  G.  H.  of  his  the  said  A.  B.'s  intention  to 
appeal  from  the  same  to  her  Majesty's  court  of  at 

Westminster,  according  to  the  statute  in  such  case  made  and  provided  : 
And  whereas  it  is  thereby  provided,  that  the  party  who  shall  appeal  as 
aforesaid  shall  give  security,  to  be  approved  by  the  registrar  of  the 
court  aforesaid,  for  the  costs  of  the  appeal,  whatever  be'  the  event 
thereof:  And  whereas  the  above-named  C.  D.  and  E.  F.,at  the  request 
of  the  said  A.  B.,  have  agreed  to  enter  into  the  above>written  obligation 
for  the  purposes  aforesaid,  and  the  security  intended  to  be  hereby  given 
has  been  approved  of  by  the  registrar     i  approve 

of  the  said  county  court,  as  appears  by  his  allowance  in  the  margin  of  thuboDd. 
hereof:  Now  the  condition  of  this  obligation  is  such,  that  if  the  above-     ^'aeffistnr. 
bounden  A.  B.,  C.  D.,  and  £.  P.,  any  or  either  of  them,  shall  pay  unto  (l-s.) 
the  said  G.  H.,  his  executors,  administrators,  or  assigns,  the  costs  of  thu  bond 
the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then  this  obli-  requires  a 
gation  shall  be  void,  otherwise  shall  remain  in  full  force.  '^^^' 


A.  B. 

(l.  a) 

CD. 

(l.  s.) 

E.F. 

(l.  a.) 

Signed,  sealed,  and  delivered  by  the  above  bounden 
in  the  presence  of 

Note^ — If  a  deposit  of  money  be  made,  the  memorandum  thereof  19  jt  soviet. 
should  follow  the  terms  of  the  condition  of  the  bond,  and  will  not  c.  ioe.s.7i- 
require  a  stamp. 


67.  Bond  where  Drfendant  ii  Appellant, 

Know  all  men  by  these  presents,  that  we,  A.  D.  of,  &c.,  and  C.  D.  A  sam  suffl 
of,  &c  ,  and  E.  F.  of,  &c.,  are  jointly  and  severally  held  and  firmly  bound  ^e"it)^*T 
to  G.  H.  of,  &C.,  in  £  to  be  paid  to  the  said  G.  H.,  or  anfeai.^y 

his  certain  attorney,  executors,  administrators,  or  assigns.    For  which  ^'^  twing 
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double  the  payment  to  be  made  we  bind  onnelTei,  and  each  and  ererj  of  va,  in 
ammmr'and  ^^  whole,  OUT  and  each  of  oar  heirs,  execators,  and  adminiatraton, 
aiK>  double     jointlj  and  aeTerally,  firmly  by  these  presents. 

of  Judgment.       Sealed  with  onr  seals,  and  dated  this  day  of 

one  thonsand  eight  hmidred  and 

Whereas  an  action  is  now  depending  in  the  coanty  coort 

of  holden  at  wherein  the  above-named  O.  H. 

is  plaintiff,  and  the  above-bonnden  A..  B.  is  defendant :  And  whereas  the 
said  action  came  on  to  be  tried  in  the  said  conrt  on  the  day 

of  lasty  when  a  judgment  was  given  for  the  said  G.  H.  in 

the  som  of  £ 

And  whereas  the  said  A.  B.,  being  dissatisfied  with  snch  jndgmentt 
gave  doe  notice  to  the  said  6.  H.  of  his  the  said  A.  B/s  intention  to 
TM»  bimd       appeal  from  the  same  to  her  Majesty's  court  of  at 

require$  a  Westminster,  according  to  the  statute  in  such  case  made  and  provided : 
$tomp.  ^j^^  whereas  it  is  thereby  provided,  that  the  party  who  shall  appeal  as 

aforesaid  shall  give  aecnrity,  to  be  approved  by  the  registrar  of  the  ooort 
aforesaid  for  the  costs  of  the  appeal,  whatever  be  the  event  thereof,  and 
also  for  the  amount  of  the  judgment  if  such  party  be  the  defendant,  and 
the  appeal  be  dismissed :  And  whereas  the  above-named  C.  D.  and  E.  F., 
at  the  request  of  the  said  Au  B.,  have  agreed  to  enter  into  the  above- 
written  obligation,  for  the  purposes  aforesaid,  and  the  security  intended 
to  be  hereby  given  has  been  approved  of  by 
I  approve  the  registrar  of  the  said  coanty  coort, 

of^thit  bond.   ^  appears  by  his  allowance  in  the  margin  hereof:  now  the  oonditioa 
R^trar.  of  this  obligation  is  such,  that  if  the  above-bounden  A.  B.,  C.  D.,  and 
(L.S.)  £.  F.^  any  or  either  of  them,  shall  pay  unto  the  said  G.  H.  his  execu- 

tors, administrators,  or  assigns,  the  costs  of  the  said  appeal,  as  the  said 
conrt  of  appeal  shall  order  (and  shall  also,  in  case  the  said  appeal  shall 
be  dismissed,  pay  to  the  said  G.  H.,  his  executors,  administratorSy  or 
la)  To  be        assigns,  the  said  sum  of  £  [amount  of  the  judgment  (a)  ], 

mnittod,  if  then  this  obligation  shall  be  yoid,  otherwise  shall  remain  in  full  foroe. 

amount  pre*  .    ^               ,         ^ 

vlously  paid  A.  B.              (l.  8.) 

intooottrt.  C.  D. 

E.  P. 

Signed,  sealed,  and  deUvered  by  the  above-boimden 
in  the  presence  of 


(L.8.> 


19Jb  20  VJct       NoTS.— //a  depotit  of  mtmey  h€  made,  the  memorandum  th^eof 
c.  lUB.  t.  71.    gj^i^  j^iif^  ij^  1^,^  ^  fj^  condition  qf  the  bond,  and  wiU  not 

require  a  etamp. 


««'•»>**•  68.  Caee  on  Appeal. 

In  the  eoonty  eonrt  of  holden  at 

(Seal.) 
On  appeal  to  the  court  of 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

This  is  an  action  [here  etate  the  came  qf  action  and  the  facte,'] 
The  question  for  the  opinion  of  the  court  of  Is— 

Firet.    {Here  etaie  the  gueetionfor  the  opinion  qf  the  court.] 

[Signature  of  judge}. 
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69.  Admiuwn  rf  Claim  or  pari  qf  Claim  undir  aeci.  8  qf  l^^  ^^  J^<^ 

(A.)  i3*i4W/.c.6i.  ^^:J;';^ 

No.  of  plaint. 
In  the  oounty  oonrt  of  holden  at 

Between  A.  B.,  plaintUT,  and  C.  D.,  defendant. 

I,  the  defendant,  do  hereby  oonfeia  and  admit  that  the  ram  of  £ 
the  amount  claimed  [or  the  sum  of  being  part  of  the 

amount  claimed  by  the  plaintiff  in  thia  action]  is  due  to  him  from  me 
[and  that  I  will  pay  the  same  by  instalments  of  ]. 

Dated  this  day  of  185    . 

Defendant. 

Signed  in  the  presence  of 

Thi9 paper  marked  A.  is  ike  eiaiemeui  referred  io  in  ike  mmesed 
affldavii. 


70.  AjfftdmiqfSignaivre  io  Admieeiom,  teetf.  8  o/ 13  4*  14  Fief. e. 61.  J3^  H  viet 

No.  of  plaint.  Kuteiiaa 

lu  the  county  court  of  holden  at 

Between  A.  B.,  pluntiff,  and  C  D.,  defendant. 

I  of  gentleman,  an  attorney 

of  her  Majesty's  court  of  at  Westminster,  make  oath  and 

say,  that  I  was  present  on  the  day  of  one 

thousand  eight  hundred  and  fifty  ,  and  did  see  the  above- 

named  defendant  sign  the  statement  hereunto  annexed,  marked  with 
the  letter  A.,  and  that  the  name  set  to  the  said  statement  is  in  the 
handwriting  of  the  defendant,  and  that  the  name  set  to  the  said  state- 
ment as  the  witness  attesting  the  same  ia  in  my  handwriting. 

Sworn  at  in  the  county  of  i 

this  { 

day  of  one  thousand  eight  | 

hundred  end  fifty  ,  before  me,        J 


71.  Noiiee  io  Piainiif  qf  Admieeion  of  Claim,  under  teei.  S  of      is^  14  vict. 

13  8f  14  Viei.  e.  61.  '•  «*•  ••  «• 

No.  of  Plaint. 

(Seal.) 

In  the  county  court  of  holden  at 

Between  A.B.,  phiintiff,  and  C.  D.,  defendant. 

I  do  hereby  giye  you  notice,  that  the  defendant  has  filed  a  statement  Ruit,  183. 
confisssing  and  admitting  the  amount  claimed  by  yon  [and  proposing  to 
pay  the  same  by  instalments  of  ],  and  that  it  will  not  be 

necessary  for  yon  to  attend  on  the  day  of  hearing  [unless  you  object  to 
receive  the  same  by  instalments  as  proposed],  but  judgment  will  not 
be  entered  unless  you  shall  pay  to  the  registrar  on  or  before  such  day  19  ft  so  Vict. 
the  sum  of  bcnng  the  fee  for  the  judgment,  or  «•  *«*•  ••  ?«• 

shall  remit  the  said  sum  to  the  registrar   by  post-office   order  or 
orherwise. 

Dated  this  day  of  18    . 

Begistrar  of  the  Court 

To  the  Plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  [phee  qf  qfiee} 
from  ten  till  four,  except  on  [here  itueri  ihe  day  on  wkieh  the  offite 
will  be  doted},  when  the  office  will  be  closed  at  one. 
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13  &  14  Vict   72.  Notice  to  Plamiiff,  under  teet.  8,  of  the  13  Sf  14  Viet.  c.  61,  of 
*"•  ^*'  ■•  *■  -^rfwwioB  o/Pflr/  <jA^  Claim. 

Ko.  of  plaint. 

In  the  county  court  of  holdeo  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Rule,  183.  1  do  hereby  give  you  notice,  that  the  defendant  has  filed  a  ftate- 

ment  confessing  and  admitting  £  ,  part  of  the  amount 

claimed   by  you   [and  proposing  to  pay  the  same  by  instahnenU 
of  ]. 

If  yon  consent  to  accept  the  amount  so  admitted  [and  to  the  mode 

of  payment  by  instalments  as  proposed],  it  will  not  be  necessary  for 

you  to  attend  on  the  day  of  hearing ;  but  judgment  will  not  be  entered 

c!*i03^  Ja^*  unless  you  shall  pay  to  the  registrar  on  or  before  such  day  the  sum 

'    ' '  of  being  the  fee  for  the  judgment,  or  shall  remit  the  said 

sum  to  the  registrar  by  post-office  order  or  otherwise. 

If,  however,  you  do  not  consent  to  accept  the  sum  so  admitted,  in 
satisfaction  of  your  claim,  you  must  be  prepared  to  prove  the  same. 
Dated  this  day  of  18      . 

Registrar  of  the  court. 
To  the  plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  till  four,  except  on  [here  intert  the  day  on  which  the  office 
will  be  cloied]t  when  the  office  will  be  closed  at  one. 


13  Jt  14  Vict.  73.  AdmiuUm  under  sect.  9  o/ 13  ^  14  Vict,  e,  61. 

cGl,  8.9.  #114. 

No.  of  plaint. 

In  the.  county  court  of  holden  at 

Betmeen  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Rule,  184.  W'e,  the  plaintiff  and  defendant,  do  hereby  agree  that  the  amount  of 

the  debt  or  demand  due  from  the  defendant  to  the  plaintiff  is  £ 
and  that  the  same,  with  £  for  the  plaintiff's  costs,  and 

£  the  court  fees,  shall  be  paid  to  the  registrar  of  the 

court  at  his  office,  in  manner  following,  tIz. 

Dated  this  day  of  185     . 

Signatures  of  plaintiff 
and  defendant. 


} 


Signed  in  the  presence  of 

This  paper  marked  A.  ii  the  etatement  referred  to  in  the  annexed 

Affidavit, 


3  A  14  Vict.      74.  Affidavit  of  Signature  under  eect.  9  qflZ  ^  14  Vict.  c.  61. : '] 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I                         of  gentleman,  an  attorney  of  her 

Migesty's  court  of  at  Westminster,  make  oath  and  say, 

that  I  was  present  on  the  day  of                   one  thousand 

eight  hundred  and  fifty  ,  and  did  see  the  plaintiff  and  defendant 
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respectirely  feign  the  itatement  hereonto  annexed,  marked  with  the 
letter  A.,  and  tiiat  the  name  set  to  the  said  statement 

is  in  the  handwriting  of  the  plfintiir,  and  that  the  name 

set  to  the  said  statement  is  in  the  handwriting  of  the  defendant, 
and  that  the  name  set  to  the  said  statement  as 

the  witness  attesting  the  same  is  in  my  handwriting. 

Sworn  at  in  the  connty  of ' 

this  ^ 

day  of  one  thousand  eight 

hundred  and  fifty  ,  before  me, 


75.  Sumnunu  in  Nature  qfa  Scire  Fadaa  where  any  Change  of      Ruie»  1:4. 

Plamiiff. 
No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal) 

Between  E.  F.  plaintiff, 
(Addreet,) 
{Deecripiion,) 
and 
C.  v.,  defendant, 
(Addreet.) 
(Deeeripiion,) 

Whereas  A.  B.,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  against  you 

for  the  sum  of  £  for  debt  and  costs,  which  judgment  now 

remains  unsatisfied  :  And  whereas  the  said  A.  B.  has  since  died  [or 
elate  cireumetaneee  requiring  revival  0/ Judgment],  and  the  said 
plaintiff  is  his  executor  [or  elate  repreeentative  eharaeter,']  jou  are 
hereby  summoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  185     ,  at  the  hour  of 

in  the  noon,  to  shew  cause  why  judgment  should  not  be  en- 

tered up  at  the  suit  of  the  plaintiff  on  the  judgment  so  obtained  against 
you,  and  why  execution  should  not  issue  thereon. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

£.    t,    d. 
Due  on  judgment  ....  :      ; 

To  the  defendant. 

N,B, — ^Where  the  judgment  in  the  original  cause  was  for  the 
defendant,  the  aboTC  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  oiBce  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  insert  the  tUiy  on  which  the  office 
will  be  eloeed,]  when  the  oflSce  will  be  closed  at  one. 
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13  Sc  14  Vict   72.  Notice  to  Plainiif,  under  teet.  8.  of  the  13  Sf  14  Vict.  c.  61,  of 
*"•  ^*'  ■•  *■  -4rfwif«o«  of  Part  of  Claim. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  CD.,  defendant. 
Iiuiit,  183.  1  do  hereby  give  you  notice,  that  the  defendant  has  filed  a  state* 

ment  confessing  and  admitting  £  ,  part  of  the  amount 

claimed   by  you   [and  proposing  to  pay  the  same  by  instalments 
of  ]. 

If  you  consent  to  accept  the  amount  so  admitted  [and  to  the  mode 
of  payment  by  instalments  as  proposed] ,  it  will  not  be  necessary  for 
you  to  attend  on  the  day  of  hearing ;  but  judgment  will  not  be  entered 
cio;i^  78^^  unless  you  shall  pay  to  the  registrar  on  or  before  such  day  the  sum 
of  being  the  fee  for  the  judgment,  or  shall  remit  the  said 

sum  to  the  registrar  by  post-office  order  or  otherwise. 

If,  however,  you  do  not  consent  to  accept  the  sum  so  admitted,  in 
satisfaction  of  your  daim,  you  must  be  prepared  to  prove  the  same. 
Dated  this  day  of  18      . 

Registrar  of  the  court. 
To  the  plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office^ 
from  ten  till  four,  except  on  [here  ifuert  the  day  on  which  the  office 
wiU  he  clo$ed]t  when  the  office  will  be  closed  at  one. 


13  di  14  Vict.  73.  Admittion  under  eect.  9  q/*  13  4*  14  Vict.  c.  61. 

No.  of  plaint. 

In  the.  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Rule,  184.  \v^e,  the  plaintiff  and  defendant,  do  hereby  agree  that  the  amount  of 

the  debt  or  demand  due  from  the  defendant  to  the  plaintiff  is  £ 
and  that  the  same,  with  £  for  the  plaintiff's  costs,  and 

£  the  court  fees,  shall  be  paid  to  the  registrar  of  the 

court  at  his  office,  in  manner  following,  viz. 

Dated  this  day  of  185     . 

Signatures  of  plaintiff 
and  defendant. 


} 


Signed  in  the  presence  of 

ThU  paper  marked  A.  ie  the  etatement  rtferred  to  in  the  annexed 

Affidavit. 


3h  14  Vict.      74.  Affidavit  of  Signature  under  sect.  9  qflZ  if  14  Vict.  c.  61.1  J 

iiufe.184.       No.  of  plaint 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

I                         of  gentleman,  an  attorney  of  her 

Majesty's  court  of  at  Westminster,  make  oath  and  say, 

that  I  was  present  on  the  day  of                   one  thousand 

eight  hundred  and  fiity  ,  and  did  see  the  plaintiff  and  defendant 
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reipectiyely  sign  the  statement  hereunto  annexed,  marked  with  the 
letter  A.,  and  Uiat  the  name  set  to  the  taid  statement 

is  in  the  handwriting^  of  the  plffintiiT,  and  that  the  name 

set  to  the  said  statement  is  in  the  handwriting  of  the  defendant, 
and  that  the  name  set  to  the  said  statement  as 

the  witness  attesting  the  same  is  in  my  handwriting. 

Sworn  at  in  the  county  of ' 
this 

day  of  one  thousand  eight 

hundred  and  fifty  ,  before  me, 


75.  iS^mmotit  m  Nature  qfa  Scire  Faeiae  where  any  Change  of      Ruk»  1:4. 

Plainiiff. 
No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal) 

Between  E.  F.  plaintiff, 
{Addreu,) 
{De9cription») 
and 
C.  D.,  defendant, 
(AddreMi.) 
(Deeeription.) 

Whereas  A.  B.,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  jadnnent  against  you 

for  the  sum  of  £  for  debt  and  costs,  which  judgment  now 

remains  unsatisfied  :  And  whereas  the  said  A.  B.  has  since  died  [^or 
ttaie  eiremnutaneee  requiring  revival  0/  judgmeni"],  and  the  said 
plaintiff  is  his  executor  [or  eiate  repreeentative  character,']  jou  are 
hereby  summoned  to  appear  at  a  court  to  be  holden  at 
on  the  day  of  185     ,  at  the  hour  of 

in  the  noon,  to  shew  cause  why  judgment  should  not  be  en- 

tered up  at  the  suit  of  the  plaintiff  on  the  judgment  so  obtained  against 
jou,  and  why  execution  should  not  issue  thereon. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 


Due  on  judgment 
To  the  defendant. 


£.    #.    d. 


N,B» — ^Where  the  judgment  in  the  original  cause  was  for  the 
defendant,  the  aboTC  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  oiBce  of  the  registrar  [place  of  qfiee"] 
from  ten  till  four,  except  on  [here  imert  the  day  on  which  the  office 
wilt  be  eloeedf]  when  the  office  will  be  closed  at  one. 
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Hu>,}u.  75^  Stmmtmiimlfatwrt  of  Scire  Faeiat  when  amy  Chmyei^ 

D^emdaU, 
No.  of  pUnt. 

In  the  comity  eovt  of  boldeo  at 

(Seal) 

Detweea  A.  B.,  plaintiff, 
(  Addreu.) 
(Deecriptum.) 
and 
£•  F.,  defendant, 
{Address.) 
(Descripiion.) 
WbercM  the  plaintiff^  at  a  eouit  holden  at  on  tiie 

day  of  185    » obtained  a  jngment  agaiiiit  C*  B. 

of  [name,  address,  and deeeripUom  of  C.  D,'\,  for  the  sam  of  £ 
for  and  ootta,  which  judmnent  now  remaina  nniatiaficd :  And 

whereaa  the  taid  C.  D.  haa  once  died  [or  state  eamse  o/revivai  hemg 
necessoTf],  and  yoa  are  hia  execator  [or  state  other  representatipe 
charMter],  yon  are  hereby  mmmoned  to  appear  at  a  court  to  be  holden 
at  on  the  day  of  185    ,  at  the 

hour  of  in  the  noon,  to  ahew  canse  why  judgment 

ahoold  not  be  entered  np  againft  yon,  at  the  init  of  ihe  plaintiff,  on  the 
jndgment  ao  obtained,  and  why  eucntion  ihonld  not  iaaoe  thereon. 

Dated  this  day  of  185    . 

Regiatrar  of  the  conrt. 
To  the  defendant. 

£.    s.    d. 
Dne  on  judgment         ....         :      .. 

JST.B.— Where  the  judgment  in  the  original  cauae  was  for  the  defen- 
dant, the  above  form  moat  be  altered  accordingly. 

Honn  of  attendance  at  the  office  of  the  registrar  [place  of  ^^Eee] 
from  ten  till  four,  except  on  [here  insert  the  dap  on  which  the  office 
will  be  closed],  when  the  office  will  be  doted  at  one. 


H'*te,  iH,  77,  Judpmeni  on  Scire  Facias  Snmmons  on  Change  pf  PUdntif. 

No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  E.  F.,  plaintiff,  and  C.  D.,  defendant. 

Whereaa  A.  B.,  at  a  court  holden  at  on  the 

day  of  185    ,  obtafaied  a  judgment  against  the 

defendant  fbr  payment  of  £  for  and  costs,  and 

which  said  judgment  now  remains  nnsatisiled :  And  whereaa  the  said 
A.  B.  haa  since  died  [or  state  circwnstances  reqtnring  revival  qfjudg^ 
meni],  and  the  plaintiff  is  his  executor  [or  state  other  representative 
character']  ;  it  is  ordered  that  the  said  plaintiff  be  at  liberty  to  issue 
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ezeentlon  on  the  said  judgment  agamst  the  said  defendant  [and  for  the 
snm  of  j^  *  for  farther  costs]. 

Given  nnder  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  eoart. 
£.   «.    d. 
Dae  on  judgment    -       •       .      -       - 

N.B.^-When  the  judgment  in  the  original  cause  was  for  the  defen- 
dant, the  above  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  offiet] 
from  ten  till  four,  except  on  Ikere  intert  the  day  on  which  the  office 
will  he  cloeed],  when  the  office  will  be  closed  at  one. 

•  Hen  insert  the  ittin,  if  any,  allowed  to  the  plaintiff  ae  ooeti  by  the  Judge. 


78.  Judgment  on  Scire  Facias  on  Change  qf  Dtfendant.  RtOt,  164. 

Mo.  of  plaint. 

In  ihe  county  court  of  holden  at 

(SeaL) 

Between  A.  B.,  plaintiff,  and  E.  F.,  defendant. 

Whereas  the  plaintiff,  at  a  court  holden  at  on  the 

day  of  185    ,  obtained  a  judgment  against  C.  D.  for  the 

sum  of  £  for  and  costs,  and  which  judgment  now 

remains  unsatisfied :  And  whereas  the  said  C.  D.  has  tince  died  [or 
etate  other  circumstaneee  requiring  revival  qfjudgmenf],  and  Uie  de- 
fendant is  his  executor  [or  etale  other  repreeentative  character}. 

[Conclude  according  to  the  rules  and  forms  as  to  executors  and 
the  defence  made^l 

Given  under  the  seal  of  the  eonrt,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court. 

£.   «.    d. 

Due  on  judgment    .-•--:: 

JST.B.— Where  the  judgment  in  the  original  canse  was  for  the  defen- 
dant, the  above  form  must  be  altered  accordingly. 

Hours  of  attendance  at  the  office  of  the  registrar  [plaice  qf  office"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  cloeed],  when  ^e  office  wHl  be  closed  at  one. 


79.  Judgment  agamst  an  Bxecuior  who  has  wasted  Assets,  Rvi€,  100. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 
Xtetween  A.  B.,  pkintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearinir  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
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for  and  £  for  costs ;  and  it  is  ordered  tliat  the 

defendant  do  pay  the  same  to  the  registrar  of  this  conrt,  on  or  before 
the  day  of 

^  It  is  also  adjudged  that  the  defendant,  being  the  ezecntor  [or  admi- 
nistrator] of  the  said  deceased,  has  made  away  with,  wasted,  and  pat 
to  his  own  use  divers  goods  and  chattels  (or  monies,  as  the  case  map 
be)  to  the  amount  of  the  said  sam,  which  were  the  property  of  the  said 
deceased,  and  lArhich  came  to  the  hands  of  the  defendant  as  execator 
[or  administrator]  as  aforesaid,  to  be  administered : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  default  in 
the  payment  of  the  said  sum,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  eiecutor  [or  administra-' 
tor]  if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  has  not,  then  that  the  said  sums  shall  be  levied  of  the 
proper  goods  and  chattels  of  the  defendant. 

Given  under  the  seal  of  the  court,  this  day  of 

185     . 

By  the  court, 

Registrar  of  the  ooart. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office'] 
from  ten  till  four,  except  on  [here  ineeri  the  day  on  which  ike  office 
will  be  cloeed],  when  the  office  will  be  closed  at  one. 


Aiiie,  161.       SO.  Judgment  againtt  an  Executor  who  has  denied  hie  representative 

Character, 
No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs  ;  and  it  is  ordered,  that  the 

defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or  before 
the  day  of  185    : 

And  the  defendant  havmg  denied  that  he  is  executor  [or  administra- 
tor] of  the  said  deceased,  it  appears  to  the  court  that 
he  is  executor  [or  administrator]  of  the  said  deceased : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  default  in 
the  payment  of  the  said  sums,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  executor  [or  administra- 
tor] ,  if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  has  not,  then  that  the  said  sums  shall  be  levied  of  the 
proper  goods  and  chattels  of  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  chsed],  when  the  office  will  be  dosed  at  one. 
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81.  Judgment  againgt  om  Executor  who  has  pleaded  a  Releaee  of  the  Ruu,  m. 

Claim  to  hmeelf. 

No. 

In  the  county  court  of  faolden  at 

(Seal) 

Between  A.  B.»  plaintiff,  and  C.  D..  executor  [or  adminiatrator] 
of  deceased,  defendant. 

Upon  hearing  this  cauie,  at  a  court  this  daj  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs  ;  and  it  is  ordered,  that  the 

defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or  before 
the  day  of  185    : 

And  the  defendant  having  alleged  that  the  plaintiff's  claim  had 
been  released  to  him,  it  appears  to  the  court  that  he  haa  failed  to 
prove  such  release : 

Wherefore  it  is  ordered,  that  if  the  defendant  shall  make  defonlt  in 
the  payment  of  the  said  sums,  the  same  shall  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  which  were  of  the  said  deceased,  and 
which  came  to  the  hands  of  the  defendant  as  executor  [or  administra- 
tor], if  the  defendant  haa  so  much  thereof  in  his  hands  to  be  adminis- 
tered ;  and  if  he  has  not,  then  that  the  said  sums  shall  be  levied  of  the 
proper  goods  and  chattels  of  the  defendant. 

Given  under  the  seal  of  the  court  this  day  of  185    . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office'] 
from  ten  till  four,  except  on  [here  intert  the  day  on  which  the  office 
will  be  cloeed]y  when  the  office  will  be  closed  at  one. 


82.  Judgment  against  Executor  or  Adminittrator  who  admits  hit     Rule,  iGi. 
repreeeutatite  Character,  and  denies  the  Demand, 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs  ;  and  it  is  ordered,  that 

the  defendant  do  pay  the  aame  to  the  registrar  of  this  court,  on  or 
before  the  day  of  185    : 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  the  plaintiff  having  proved  the 
same,  it  is  farther  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sums,  the  same  shall  be  levied  as  follows :  the 
sum  of  £  (the  debt  or  damage  and  cotte)  of  the  goods 

and  chattels  which  were  of  the  said  deceased,  and  which  came  to  the 
hands  of  the  defendant  as  executor  [or  administrator] ,  if  the  defen- 
dant has  80  much  thereof  in  his  hands  to  be  administered ;  and  if  he 
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has  not,  then  that  the  sam  of  £  (the  eottt)  be  levied  upon 

the  proper  goods  of  the  defendant. 

Giren  under  the  seal  of  the  court  thii  day  of  185     . 

By  the  conrt. 

Registrar  of  the  court. 

Honrs  of  attendance  at  the  oflSce  of  the  registrar  [place  ofoflSee'] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  cheed],  when  the  office  will  be  closed  at  one. 


Ruit,  163L       83.  Judgment  againet  Executor  or  Administrator  where  he  admits 

his  representative  Character ^  hut  denies  the  Demand,  and  alleges 
total  or  partial  Administration  of  Assets,  and  the  PUnniiff 
proves  his  Demand,  and  the  Drfendani  proves  Administration. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  ezecator  [or  admiuistntor] 
of  deceased,  defendant. 

Upon  hearing  this  canse  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs :  and  it  is  ordered,  that 

the  defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or 
before  the  day  of  185    : 

And  the  defendant  ha^g  admitted  his  representative  character, 
but  denied  the  plaintiff's  demand,  and  having  also  alleged  a  total 
[or  partial]  administration  of  the  goods  of  the  said  deceased,  which 
came  to  the  hands  of  the  defendant  as  executor  [or  administrator]  to 
be  administered,  it  appears  to  the  court  that  the  plaintiff  has  proved 
to  Uie  court  his  demand,  and  also  that  the  defendant  has  proved  the 
administration  alleged : 

Wherefore  it  is  ordered,  that  in  default  of  such  psyment  the  sum 
of  £  being  the  costs  incurred  by  the  plaintiff  in  proving 

his  demand,  shall  be  levied  on  the  goods  and  chattels  which  were  of 
the  said  deceased,  and  which  came  to  the  hands  of  the  defendant  as 
executor  [or  administrator],  if  the  defendant  has  so  much  thereof  in  his 
hands ;  and  if  he  hes  not,  then  that  it  shall  be  levied  of  the  proper 
goods  and  chattels  of  the  defendant,  and  as  to  the  sum  of  £ 
the  plaintiff's  demand,  that  it  be  levied  of  the  goods  and  chattels  of 
the  said  deceased  which  hereafter  shall  come  to  the  haniis  of  the 
defendant  as  executor  [or  administrator]  as  aforesaid  to  be  «iiwi?n««- 
tered: 

And  it  is  further  ordered,  that  the  plaintiff  do  pay  to  the  registrar 
of  the  court,  on  or  before  the  day  of  185 

the  sum  of  £  being  the  costs  incurred  by  the  defendant 

in  proving  the  administration  allied. 

Given  under  the  seal  of  the  court,  this  day  of  185    . 

By  the  court, 

Registnr  of  the  court. 

N.B,^lt  the  defendant  is  shewn  to  have  some  assets,  the 
judgment  must  be  for  that  amount  de  bonis  testatoris,  and  for 
the  residue  quando  acdderint. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  efoffice'\ 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed],  when  the  office  will  be  closed  at  one. 
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84.  Jndffmmi  agahut  Exteutor  or  Administrator  where  the  De^  A«fef  l<^ 
fendant  admits  hie  representative  Character,   but  denies  the 
Demand,  and  alleges  total  or  partial  Administration  of  Assets, 
and  the  Plainiiff  proves  his  demandf  and  the  Dtfendant  does 
not  prove  the  Administration, 

No. 

In  the  county  oonrt  of  holden  at 

(SetL) 

Between  A.  B.,  plaintiff,  and  CD.*  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing^  this  eanse  at  a  court  this  daj  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  and  £  for  costs ;  and  it  is  ordered,  that 

the  defendant  do  pay  the  same  to  the  registrar  of  this  court,  on  or 
before  the  day  of  185    : 

And  the  defendant  having  admitted  his  representative  character,  but 
denied  the  plaintiff's  demand,  and  having  also  alleged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the 
hands  of  the  defendant  as  executor  [or  administrator]  to  be  admi- 
nistered, it  appears  to  the  court  that  the  plaintiff  has  proved  to  the 
court  his  demand,  and  also  that  the  defendant  has  not  proved  the  ad- 
minbtration  alleged : 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows :  the 
sum  of  £  {debt  and  costs)  of  the  goods  and  chattels  which 

wera  of  the  said  deceased,  and  which  came  to  the  defendant  as  afore- 
•aid,  if  the  defendant  has  so  much  thereof  in  his  hands  to  be  adnu- 
nistered ;  and  if  he  has  not,  then  that  the  residue  of  the  sum  of  £. 
\debt)  be  levied  of  the  goods  and  chattels  of  the  said  deceased  which 
hereafter  shall  come  to  the  hands  of  the  defendant  as  executor  [or 
administrator]  as  aforesaid  to  be  administered ;  and  that  the  sum  of 
£  (the  costs]  be  levied  upon  the  proper  goods  of  tho 

defendant. 

Given  nnder  the  seal  of  the  court,  this  day  of       185    . 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  oflBoe  of  the  registrar  [place  qf  ojftee'] 
from  ten  till  four,  except  on  [here  insert  the  dag  on  tohieh  the  office 
will  be  elosedtl  when  the  office  will  be  closed  at  one. 


86.  Judgment  against  an  Executor  or  Administrator  who  admits  Ms  A«to*  16S. 
representative  Character  and  the  Plaintiff  ^s  Demand,  but  aU 
leges  a  total  or  partial  Administration  qf  Assets,  and  proves 
the  Administration* 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  ,  and  it  is  ordered,  that  the  defendant  do  pay  the  same 

to  the  registrar  of  this  court  on  or  before  the  day  of 

185    . 
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And  the  defendant  having  admitted  his  representative  character,  and 
also  the  plaintiffs  demand,  and  having  alleged  a  total  [or  partial] 
administration  of  the  goods  of  the  said  deceased,  which  came  to  the 
hands  of  the  defendant  as  executor  [or  administrator]  to  be  admi- 
nistered, it  appears  to  the  court  that  the  defendant  haa  proved  to  the 
court  the  administration  alleged. 

Wherefore  it  it  ordered,  that  in  default  of  such  payment  the  said 
sum  of  £  shall  be  levied  of  the  goods  and  chattels  of  the 

said  deceased  which  hereafter  shall  come  to  the  hands  of  the  defendant 
as  executor  [or  administrator]  as  aforesaid  to  be  administered. 

And  it  is  further  ordered,  that  the  plaintiff  do  paj  to  the  registrar 
of  this  court,  on  or  before  the  day  of  185     ,  the 

sum  of  £  being  the  costs  incurred  by  the  defendant  in 

proving  the  administration  alleged. 

Given  under  the  seal  of  the  coart,  this  day  of 

185   . 

By  the  court, 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
wili  be  closed],  when  the  office  will  be  dosed  at  one. 


Ruie,  lea.       ^6<  Judgment  against  on  Executor  or  Adminittrator  who  admits  his 

representative  Character  and  the  Plaintiff's  Demand^  but 
aUeges  a  total  or  partial  Administration  qf  Assets,  and  does 
not  prove  the  Administration. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  phuntiff,  and  C.  D.,  executor  [or  administrator] 
of  deceased,  defendant. 

Upon  hearing  this  cause  at  a  court  this  day  holden,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  ,  and  it  is  ordered,  that  the  defendant  do  pay  the 

same  to  the  registrar  of  this  court  at  on  or  before  the 

day  of  185    . 

And  the  defendant  having  admitted  his  representative  character,  and 
also  the  plaintiff's  demand,  and  having  alleged  a  total  [or  partial]  ad- 
ministration of  the  goods  of  the  said  deceased  which  came  to  the  hands 
of  the  defendant  as  executor  [or  administrator]  to  be  administered,  it 
appears  to  the  court  that  the  defendant  has  not  proved  to  the  court  the 
administration  alleged. 

And  it  is  further  ordered,  that  if  the  defendant  shall  make  default  in 
payment  of  the  said  sum,  the  same  shall  be  levied  as  follows  :  the  sum 
of  JS  (debt  and  costs)  of  the  goods  and  chattels  which 

were  of  the  said  deceased,  and  which  came  to  the  defendant  as  afore- 
said, if  the  defendant  has  so  much  thereof  in  his  hands  to  be  admi- 
nistered ;  and  if  he  has  not,  then  that  the  residue  of  the  sum  of  £ 
{debt)  be  levied  of  the  goods  and  chattels  of  the  said  deceased,  which 
hereafter  shall  come  to  the  hands  of  the  defendant  as  executor  [or  ad- 
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ministimtor]  ss  aforesaid  to  be  adminiBtered ;   and  that  the  tiim  of 
£  {the  coitt)  be  levied  upon  the  proper  goods  of  the 

defendant. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court, 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office'] 
from  ten  till  four,  except  on  {here  ineert  ihe  day  on  which  the  office 
will  be  eheed],  when  the  office  will  be  dosed  at  one. 


87.  Summone  to  an  Executor  qf  Plaintife  Intention  to  apply  to  the  ^^»  ^^' 
Court  where  Auete  have  come  to  D^endant*a  Hande  einee 
Judgmeni, 
No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 

{Addreee.) 

{Deicription,) 

and 

C.  D.,  executor  [or  administrator]  of  deceased,  defendant. 

{Addreee.) 
{Deecription.) 
The  plaintiff  having  learnt  that  property  of  the  deceased  has  come 
to  your  (the  defendant's)  hands  as  executor  [or  administrator]  since 
the  judgment  herein  to  be  administered  [and  that  you  have  withholden 
and  wasted  the  same];  intends  to  apply  to  the  court  to  be  holden  on 
the  day  of  185     ,  at  the  hour  of 

in  the  noon,  for  an  order  that  the  debt  [or  damages]  and  costs 

shall  be  levied  of  the  goods  and  chattels  of  the  said  deceased,  if  you 
have  so  much  thereof  to  be  administered  [and  that  if  you  have  not, 
then  that  it  shall  be  levied  of  your'  proper  goods  and  chattels],  and 
that  the  costs  be  levied  of  your  proper  goods  and  chatteb. 

You  are  therefore  hereby  summoned  to  appear  at  the  said  court  at 
the  time  and  place  aforesaid,  to  answer  touching  the  matters  aforesaid. 
Dated  this  day  of  185      . 

Registrar  of  the  court. 
To  the  executor  or  administrator  of  the  deceased. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office"} 
from  ten  till  four,  except  on  [here  intert  the  day  on  which  the  office 
will  be  elotedl,  when  the  office  will  be  dosed  at  one. 


88.  Warrant  qf  Execution  againet  the  Goods  of  a  Teetator,         Ruie,  i67. 
No.  of  plaint. 
No.  of  warrant. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  administrfitor] 
of  deceased,  defendant 

Whereas  at  a  court  holden  at  on  the 

day  of  185        the  plaintiff  obtained  a  judgment  against  the 

ddiandanti  as  executor  [or  administrator]  of  the  said  dec^ued,  for 
the  sum  of  for  due  and  owing  to  the 
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pUintiff  by  the  said  deceased  in  his  lifetime,  and  the  snm  of 
for  costs  of  suit :    And  thereupon  it  was  ordered  b  j  the  court,  that  the 
defendant  should  pay  the  same  to  the  registrar  of  the  court,  on  or 
before  the  day  of  185        [or  by  imtalmeHts  of 

for  every  dayi]  :   And  whereas  default  has 

been  made  in  payment  according  to  the  said  order :  these  are  therefore 
to  require  and  order  you  forthwith  to  make  and  levy  by  distress  and 
sale  of  the  goods  and  chattels  which  were  the  property  of  the  said 
deceased  in  his  lifetime,  in  the  hands  of  the  defendant  to  be  admi- 
nistered, wheresoever  they  may  be  found  within  the  district  of  this 
court  (excepting  the  wearing  apparel  and  bedding  of  him  or  his  family, 
and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five 
pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount 
due  to  the  plaintiff  under  the  said  order,  including  the  costs  of  this 
execution,  and  also  to  seize  and  take  any  money  or  bank  notes  (whether 
of  the  Bank  of  England  or  of  any  other  bank),  and  any  cheques,  bills 
of  exchange,  promissory  notes,  bonds,  spcciidities,  or  securities  for 
money,  which  were  the  property  of  the  said  deceased  in  his  lifetime, 
which  may  there  be  found,  or  such  part  or  so  much  thereof  as  may  be 
sufficient  to  satisfy  this  execution,  and  the  costs  of  making  and  exe- 
cuting the  same,  if  the  defendant  hath  so  much  thereof  in  his  bands  to 
be  administered ;  and  if  he  hath  not  so  much  thereof  in  his  hands  to 
be  administered,  then  that  you  make  and  levy  of  the  proper  goods  and 
chattels,  money  or  bank  notes  (whether  of  the  Bank  of  England  or  of 
any  other  bank),  and  any  cheques,  bills  of  exchange,  promissory  notes, 
bonds,  specialities,  or  securities  for  money  of  the  defendant,  the  sum  of 
for  the  costs  and  charges  first  above  mentioned,  and  the 
costs  of  this  execution  and  of  levying  the  same,  and  to  pay  what  yon 
shall  hare  so  levied  to  the  registrar  of  this  court,  and  make  return  of 
what  you  have  done  under  tMs  warrant  imiuediately  upon  the  execution 
thereof. 


Given  under  the  seal  of  the  court,  this 

By  the  coart. 

To  the  high  bailiff  of  the  said  court, 
and  oUiers  the  bailiffs  thereof! 


day  of  185 

Registrar  of  the  cout. 


Debt  or  damages  adjudged  • 
CosU 

Paid  into  court  •       •        .       - 

Remaining  due  -       .        .        . 
Poundage  for  issuing  this  warrant 

Total  amount  to  be  levied 


£. 


ff. 


19  &  90  Vict 
c.  lOB,  1.  46. 


Noiiee, — ^The  goods  and  chattels  are  not  to  be  sold  until  after  the  end 
of  five  days  next  following  the  day  on  which  they  were  seised,  unless 
they  be  of  a  perishable  nature,  or  at  the  request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  paat  the  hour  of  in  the  noon  of  the  day 

of  185    . 

(  Warranti  qfJBxeeution  ujnm  ih9  Judgtnenia  given  in  pages  131  to  136 

may  be  drawn  from  ihie  form,  altered  aecordingig  from  thOH 

forme,) 
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89.  Judgment  aaairuS  an  Executor  on  a  Vevaetmit.  Ru!t,  168. 

No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  executor  [or  adminiitrator] 
of  [  ]  deceased,  defendant. 

Upon  hearing  the  plaintiff's  application  in  this  cause  at  a  court  thig 
day  holden,  it  is  adjudged,  that  property  of  deceased  has 

come  to  the  hands  of  the  defendant,  as  his  executor  [or  administrator] 
since  the  judgment  recovered  herein,  to  be  administered,  and  that  the 
defendant  has  wasted  the  same  property,  whereby  the  judgment  reco- 
vered herein  remains  unsatisfied.  It  is  therefore  ordered,  that  the 
defendant  do  pay  the  sum  of  £  recovered  by  [or  remain- 

ing doe  upon]  the  judgment,  together  with  the  sum  of  £ 
the  costs  of  this  order,  to  the  registrar  of  this  court,  on  or  before  [ae 
the  case  may  be]. 

And  it  is  further  adjudged,  that  if  the  defendant  make  defimlt  in 
payment  thereof,  an  execution  shall  issue  to  make  and  levy  the  above- 
mentioned  sums  of  the  goods  and  chattels  of  the  said  deceased,  if  the 
defendant  has  so  much  thereof  in  his  hands  to  be  administered,  and  if  he 
has  not  then  to  be  made  and  levied  of  the  proper  goods  and  ghwttfilt 
of  the  defendant. 

Given  under  the  seal  of  the  court,  this  day  of  185     • 

By  the  court, 

Registrar  of  the  court. 

Honrs  of  attendance  at  the  office  of  the  registrar  [piaee  o/ofiee"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  ojfice 
wiU  be  closed],  when  tlie  ofl&ce  will  be  closed  at  one. 


90.  Order  of  Rrferenee.  Ruh,  175. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 
(Seal.) 

By  the  consent  of  the  pl^tiff  and  defendant,  it  is,  at  a  oonrt  holden 
this  day,  ordered  that  all  matters  in  difference  in  this  cause  [^and  ati 
other  matters  within  the  jurisdiction  of  this  court,  in  difference  between 
the  said  parties],  be  referred  to  of  whose  certificate, 

to  be  made  or  given  on  or  before  the  day  of  185    shall  be 

entered  as  the  judgment  in  this  cause ;  and  it  is  further  ordered,  that 
the  time  for  midcing  or  giving  such  certificate  msy  be  from  time  to  time 
enlarged  by  the  judge  of  the  court,  in  his  discretion,  for  such  time  as  he 
shall,  by  indorsement  to  be  by  him  made  on  this  order,  direct ;  and 
that  the  said  certificate,  when  made  or  given,  may  be  referred  baek 
again  to  the  said  arbitrator  at  the  like  discretion  of  the  said  judge 
without  the  further  consent  of  the  said  parties,  and  in  case  either  of  the 
sidd  parties  shall  neglect  or  refuse  to  attend  any  appointment  to  be 
made  by  the  said  arbitrator  for  proceeding  under  this  order,  after  two 
days'  notice  thereof  in  writing  shall  have  been  given  to  him  by  serving 
the  same  personally  or  by  leaving  it  at  his  last  or  usual  place  of  abode, 
the  said  arbitrator  shall  be  at  liberty  to  proceed  ex  parte  on  the  matters 
of  the  said  reference,  and  his  certificate  shall  be  as  valid  as  if  both  the 
eaid  parties  had  daly  attended  before  him.  And  it  is  further  ordered, 
that  the  costs  of  the  said  reference  shall  be  in  the  discretion  of  the  arbi- 
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traf or,  and  that  the  coats  of  the  action  shall  abide  the  event ;  and  it  is 
lastly  ordered  that  the  submission  to  arbitration  shall  not  be  revocable 
by  either  party. 

Given  under  the  seal  of  the  court,  this  day  of 

185      . 

By  the  court, 

Registrar  of  the  court 


i;»  &  20  Vict,  91.  Summotu  to  a  Tenant  or  other  Person  holding  over. 

c.  KW,  s8. 50, 

51.  No.  ofplaint« 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
(Addrese.) 
{Deeeriptio  ».) 
and  K  -^ 

C.  D.,  defendant, 
(Addreea.) 
{Deeeription.) 

You  are  hereby  summoned  to  appear  at  a  county  court  to  be  holdea 
at  on  the  day  of  185    ,  at  the  hour 

of  in  the         noon,  to  answer  the  plaintiff,  wherefore  you 

neglect  or  refuse  to  deliver  up  to  him  possession  o£>a  certain  [meuuage, 
with  appurtenaneet,  or  part  of  a  house,  Sfc,  or,  at  Me  ease  may  be'], 
situate  at 

And  take  notice,  that  the  plaintiff  claims  of  you  for  rent  [or  mesne 
profits]  [or  for  rent  and  mesne  profits]  the  sum  of  for  a 

period  from  the  day  of  185      to  the  day 

of  185    . 

And  further  take  notice,  if  you  do  not  appear  at  the  said  court,  and 
show  cause  why  you  do  not  deliver  up  possession  as  aforesaid,  the  judge 
of  the  said  court  may  order  that  possession  of  the  said  premises  be 
given  by  you  to  the  plaintiff  forthwith,  or  on  or  before  such  a  day  as  the 
judge  shall  name,  and  that  if  such  order  be  made  and  be  not  obeyed  a 
warrant  may  issue  to  give  possession  to  the  plaintiff. 

Dated  the  day  of  185    . 

To  the  defendant.  Registrar  of  the  court. 

£.      t.      d. 
Costs  of  this  summons         .        •        •        :        : 
Claim  for   -        •        -        -        -        -        :        • 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office"] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  be  closed'],  when  tiie  office  will  be  closed  at  one. 

On  Back. 

Takb  Notics. — If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  tou  must,  upon  your  being  served  with  this  summons,  or  if 
this  summons  shall  come  to  your  knowlbdgb,  forthwith  oivb  noticb 
thereof  to  your  imm ediatb  landlord,  and  if  you  do  not  give  such 
Notice  you  will  be  liable,  under  seot.  53  of  19  &  20  Vict.  c.  108,  to 
forfeit  to  your  immediate  landlord  thrbb  tbars*  rack-rent  of  the 
premises  held  by  you  of  him,  in  respect  of  which  the  summona  shall 
have  issued. 
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92.  Summont  wader  sect  52  of  19  4*  20  Fie/,  c.  108.  19  &  20  Vict. 

No.  c.lO«,i.M. 

In  the  county  court  of  holden  at 

(SeaL) 

Between  A.  B.  plaintiff, 
(Addrm,) 
(DeteripUon.) 
and 
C.  D.,  Defendant, 
(Jddreu.) 
(Detcripiion.) 

You  are  hereby  summoned  to  appear  at  a  eourt  to  be  holden  at 
on  the  day  of  185        at 

the  hour  of  in  the  noon*  to  answer  the  plaintiff 

why  possession  of  a  certain  situate  at 

should  not  be  g^iyen  up  to  the  plaintiff,  by  reason  of  the  rent  payable 
in  respect  thereof  by  you  being  half  a  year  in  arrear,  and  the  plidniiff 
baring  right  by  law  to  re-enter  for  the  non-payment  thereof. 

If  you  shall  pay  to  the  registrar  the  rent  in  arrear,  and  the  costs  of 
this  action,  as  stated  at  the  foot  of  the  summons,  five  clear  days  before 
the  day  you  are  required  to  appear  to  this  summons,  this  action  will 
cease. 

And  take  notice,  that  if  you  do  not  pay  such  rent  in  arresr  and  costs, 
or  appear  at  the  said  court,  and  show  cause  why  possession  of  the  said 
should  not  be  recovered  against  you,  you  may  be  ordered 
by  the  court  to  give  possession  of  such  premises  to  the  plaintiff,  and 
that  if  such  order  be  not  obeyed  a  warrant  may  issue  to  give  possession 
to  the  plaintiff. 

Dated  this  day  of  185    . 

Registrar  of  the  court. 

£.      s.      d. 

Cost  of  this  summons        -        -        -        :        : 

Hours  of  attendance  at  the  office  of  the  registrar  [plae«  of  office]  from 
ten  till  four,  except  on  [here  insert  the  day  on  which  the  office  will  be 
closed]  t  when  the  office  will  be  closed  at  one. 

On  Back. 

Takb  Notice. — If  the  plaintiff  in  this  action  be  not  your  immediate 
landlord,  tou  must,  upon  being  served  with  this  sommons,  or  if  this 
summons  shall  come  to  your  knowledob,  forthwith  give  notice 
thereof  to  your  immediate  landlord,  and  if  you  do  not  give  such 
Notice  you  will  be  liable,  under  sect.  53  of  19  8t  20  Vict.  c.  108,  to 
forfeit  to  your  immediate  landlord  three  tears'  rack-rent  of  the 
premises  held  by  you  of  him,  in  respect  of  which  the  summons  shall 
have  issued. 


93.  Order  for  Recovery  of  Tenement,  19  &  a>  Vict. 

No.  J  9K,  r^l0«,8..«»- 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  the  hearing  of  this  cause,  at  a  court  holden  this  day  it  is 
ordered,  that  the  defendant  do  give  to  the  plaintiff  possession  of  a  cer- 
tain     «  [or  menuage  with  appurtenances,  or  part  qfa  certain  housCf 


144  Appendix  to  Part  J. 

with  appurtenaneu,  or  (u  the  cast  may  be\,  situate  at  forth- 

with [or  on  the  day  of  ],aDcl  it  is  adjadged  that 

the  plaintiff  do  recover  against  the  defendant  the  sum  of  £ 
for  rent  [or  mesne  profits]  [or  for  rent  and  mesne  profits]   and 
£  costs. 

And  it  is  ordered,  that  the  defendant  do  pay  to  the  registrar  of  the 
court  the  sum  [or  sums]  above  mentioned  on  or  before  the 
day  of  185    . 

Given  nnder  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 
To  the  defendant 

Take  notice,  that  if  you  do  not  give  such  possession,  a  warrant  may 
issue  requiring  the  bailiff  of  the  court  to  give  possession  of  the  aaid 
to  the  plaintiff,  and  to  levy  the  sum  above  mentioned, 
together  with  further  costs. 

Hours  of  attendance  at  the  office  of  the  registrar  [plact  ^foffict\  from 
ten  till  four,  except  on  [here  insert  the  day  on  tahieh  the  office  mil  ba 
eloied],  when  the  office  will  be  closed  at  one. 


19  ft  so  Viet  94.  Warramt  for  ming  Poeeeeeion  of  Tenememi. 

u.  No.  of  plamt. 

No.  of  warrant.  ' 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  at  a  court  holden  at  on  the  day 

of  185    ,  it  was  ordered  by  the  court,  that  the  defendant 

should  give  the  plaintiff  possession  of  a  certain  [a$  in  eummont'],  situate 
at  [and  that  the  plaintiff  should  recover  against  the 

defendant]  the  sum  of  £  for  rent  [or  mesne  profits]  [or  rent 

and  mesne  profits]  and  costs. 

And  whereas  the  defendant  has  not  obeyed  the  said  order :  These  are 
therefore  to  authorise  and  require  you  to  forthwith  give  possession  of 
the  said  hereinbefore-mentioned  premises  to  the  plaintiff:  And  these 
are  therefore  further  to  require  and  order  you  forthwith  to  make  and 
levy  by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant, 
wheresoever  they  may  be  found  within  the  district  of  this  court 
(excepting  the  wearing  apparel  and  bedding  of  the  defendant  or  his 
family,  and  the  tools  and  implements  of  his  trade,  if  any,  to  the  value 
of  five  pounds)  the  said  sum,  and  the  costs  of  this  warrrant  and  execution; 
and  also  to  seixe  and  take  any  money  or  bank-notes  (whether  of  the 
Bank  of  England  or  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money,  of  the 
defendant,  which  may  be  there  found,  or  such  part  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  this  execution  and  the  oosta  of  making 
and  executing  the  same,  and  to  pay  the  amount  so  levied  to  the  registrmr 
of  this  court,  and  make  return  of  what  you  have  done  under  this 
warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  this  day  of 

185     . 

By  the  court, 

Registrar  of  the  oomrt. 
To  the  high  bailiff  of  the  add  court 
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Rent  [or  mesne  profits]  [or  rant  and  mesne  profits] 
CosU  ---.---- 
Poundage  for  issuing  this  warrant        ... 

Total  amount  to  be  kned    -    • 


£.      i. 


Noiie€.-^Tht  goods  and  chattels  are  not  to  be  sold  vntil  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seized,  unless  they  be  of  a  perishable  nature,  or  at  the  request  of 
the  defendant. 

AppUeation  was  made  to  the  registrar  for  this  warrant  at 
minates  past  the  hour  of  in  the         noon  of  the 

day  of  185    . 


19  ft  90  Viet 
c  ioe«  t.  46. 


19  fr  90  Vict, 
c.  106»  8S.  63* 
64. 


95.  JVoftce  to  Duiramer  qf  Goodi  [or  CattU]  MauUd  to  be 

Replevied, 

In  the  county  court  of  holden  at 

'  Take  notice,  that  A.  B.,  of,  &c.,  whose  goods  [or  cattle]  you  have  JjJ^'^J^ 
distrained,  intends  to  replevy  the  same,  and  has  proposed  as  his  sure-  affidavit  o/ 
ties  for  the  due  prosecution  of  an  action  of  replevin  against  you  in  the  Jwttjtcation, 
[here  mention  the  court  m  Ufkich  the  action  ie  to  be  brought],  £.  F.,  ^^^, 
of,  &c.,  and  G.  H.,  of,  &c.,  and  that  if  you  have  any  valid  objection  to 
make  to  the  proposed  sureties,  or  either  of  them,  yon  must  attend  at 
[here  interi  place  of  office  ofregietrar"]  on  the  day  of 

at  the  hour  of  ,  when  the  bond  will 

be  submitted  to  me  for  approvaL 

J.  K. 
Registrar  of  the  court 


96.  Bond  in  Replevin  under  eect,  65  of  19  4  20  Ficf.  c.  108. 

Know  all  men  by  thestf  presents,  that  we,  A.  B.,of,  &&,  C.  D.,  of. 
&C.,  and  £.  F.,  of,  &c.,  are  held  and  firmly  bound  unto  6.  H.  (a),  of,  («)  Thedis- 
&c.,  in  £  to  be  paid  to  the  said  6.  H.,  or  his  certain  "^"^' 

attorney,  executors,  administrators,  or  assigns,  for  which  payment  to 
be  made  we  bind  ourselves,  and  each  and  every  of  us,  in  the  whole,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  seve- 
rally firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  the  above-named  C.  D.  and  E.  F.,  at  the  request  of  the  said     f  upprovc 
A.  B,,  have  agreed  to  enter  into  the  above- written  obligation,  and  his  o<jt^'»^<l- 
security  has  been  approved  of  by  the  registrar  of      Reg'n trar. 

the  county  court  of  holden  at  as  c^^-) 

appears  by  his  allowance  in  the  margin  hereof. 

Now  the  condition  of  this  obligation  ia  such,  that  if  the  above-  ThUbond 
bounden  A.  B.  do  and  shall  within  one  week  from  the  date  of  the  said  ^oet^ 
obligation  commence  an  action  of  replevin  against  the  above-namea  !iSmp^-'«w 
6.  H.  in  her  Majesty's  court  of  at  Westminster,  fi  Geo.  4,  c.4l. 

for  taking  and  unjustly  detaining  Qf  certain  goods  and  chattels  of  the 
said  to  wit, 

[here  intert  the  deeeription  of  the  goode  and  chattele,"]  and  prosecute 
such  action  with  effect  and  without  delay ;  and,  unless  judgment  be 

o 
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obtained  thereon  by  default,  do  and  shall  prove  before  the  aald  court 
of  that  he  the  aald  had  good  grouid  for 

beliering  that  the  title  to  the  hereditament  in  respect  of  which  the  dia- 
tress  was  made  was  In  question  [or  that  the  title  to  a  toll  was  in  qnea- 
tion],  [or  that  the  title  to  a  market  was  'in  qaestion],  [or  that  the 
title  to  a  fair  was  in  question],  [or  that  the  title  to  a  franchise  was  in 
question],  [or  that  the  alleged  rent  or  damage  in  respect  of  which  the 
distress  was  made  exceeded  twenty  pounds],  and  do  and  shall  also 
make  return  of  the  said  goods  and  chattels,  if  return  thereof  shall  be 
awarded,  then  this  obligation  shall  be  void  and  of  no  eifecty  otherwise 
shall  be  and  remain  in  foil  force. 


A.B. 
CD. 
£.  F. 


(L.8.) 
(L.  S.^ 
(l.  8.) 


Signed,  sealed,  and  deUvered  by  the  ahove<^unden,  in  the  presence 
of 

'So-n.—Jffa  depotU  qf  monep  be  made,  ike  memormidum  Hureof 
ehouid  follow  the  ierme  qf  ike  eonditione  of  the  bomd,  and  wiU  not 
require  a  itamp. 


(1)  The  dif- 
traiuer. 


97.  Bond  m  Replevm  mnder  eeet.  66  q^l9  ^  20  Viet,  e.  108. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  &a,  C.  D.,  of, 
&c.,  and  E.  F.,  of,  &c.,  are  held  and  firmly  bound  unto  G.  H.  (a),  of, 
&c.,  in  j8  to  be  paid  to  the  said  G.  H.  or  Us  certain 

attorney,  executors,  administrators  or  assigns,  for  which  payment  to 
be  made  we  bind  ourselTes  and  each  and  every  of  us.  in  the  whole,  our 
and  each  of  our  heirs,  executors,  and  administrators,  jointly  and  seve- 
rally firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

I  appnne        Whereas  the  above-named  C.  D.  and  £.  F.,  at  the  request  of  the  satd 

\!k.  a.  B.,  have  agreed  to  enter  into  the  above-written  obligation,  and  this 

Kegistnr.  security  has  been  approved  of  by  the  registrar  of 

'i"»o  the  county  court  of  holdenat  aa 

Thu  bond       appears  by  his  allowance  in  the  margin  hereof. 

iw;u<rra  yow  the  condition  of  this  obligation  is  such,  that  if  the  above- 

ToaJA^t,  41.  bounden  A.  B.  do  and  shall  within  one  month  from  the  date  of  the  said 

obligation  commence  an  action  of  replevin  against  the  above-named 

G.  H.  in  the  county  court  of  holden  at  for 

taking  and  unjustly  detaining  of  certain  goods  and  chattels  of  the  said 

to  wit  [here  ineert  the  deeerip* 

Hon  ofthegoodi  and  ehaiteW],  and  prosecute  such  action  with  effect 
and  without  delay,  and  do  and  shall  also  make  return  of  the  said  goods 
and  chattels,  if  return  thereof  shall  be  awarded,  then  this  obligation 
shall  be  void  and  of  no  effect,  otherwise  ahall  be  and  remain  in  full 
force. 

A.  B.  (l.  8.) 

C,  D.  (l,  8.) 

£•  F.  (l.  s.) 

• 

Signed,  sealed,  and  delivered  by  the  above-boonden,  in  the  presence 
of 

n  A  soviet.       Note. — If  a  deposit  qf  money  he  made,  the  memorandum  thereof 
c.  iOtt,  s.?!.    should  follow  ilti  terms  qf  the  condition  qf  the  bond,  and  will  not 
require  a  stamp. 
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98.  Wammt  to  High  Baiiif  to  rephvy,  19  ft  20  v  let. 

County  eonrt  of  \ 

bolden  at  j 

(Seal.) 

^^ere«*  hath  giveii  security  as  well  to  commenoe 

hia  action  of  repleTin  againat  for  the  taking  and  a^jnstly 

detaining  of  oertaingooda  and  ehattda  [oroatile]  of  theaaid 
that  ia  to  say : 

and  prosecote  such  action  with  effect,  and  withont  delay,  as  also  to 
return  the  said  goods  and  chattels,  if  retam  thereof  shall  be  adjudged 
by  law.  Now,  as  registrar  of  the  said  county  court,  and  by  Tirtue  of 
the  provisions  of  the  statute  19  &  20  Vict.  c.  108,  I  hereby  autho- 
rise  and  direct  you,  without  delay,  to  replevy  and  deliver  the  said 
goods  and  chattels  [or  cattle]  to  the  said  ,  and  forthwith 

to  return  to  me  this  warrant  and  what  you  shall  have  done  under  the 
same. 

Dated  the  day  of  185    • 

To  the  high  bailiff  of  the  court. 

Begistrar  of  the  court. 

Tn  obedience  to  this  warrant,  I  have  replevied  and  caused  to  be 
delivered  to  the  withinruamed  the  within-mentioned 

goods  and  chattels  [or  cattle]. 

Dated  this  day  of  185    . 

High  bailiff. 


{For  Judgment  fir  Plaint\f  in  Beptevin,  tee  Form  45. )  Rule,  m. 


99.  Judgment  fir  Drfendant  m  Replevin  for  Rent. 
No. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant 

Upon  hearing  this  cause  at  a  court  holden  this  day,  it  is  adjudged 
tliat  the  plaintiff  do  return  to  the  defendant  the  goods  and  chattels  [or 
cattle,  etating  the  pariieuiare  thereqf,]  and  pay  to  the  registrar  of 
the  court  forthwith  [or  on  the  day  of  ,]  the  sam 

of  £  for  costs  of  suit  [or,  it  is  adjudged  that  the  amount  due 

for  rent  in  arrear  from  the  plaintiff  to  the  defendant  is  £, 
and  that  the  goods  and  chattels   [or  cattle]  were  of  the  valne  of 
£  ,  and  that  the  plaintiff  do  forthwith  [or  on  the 

day  of  [pay  to  the  registrar  of  the  court,  at  his  office,  the 

said  sum  of  £  ,  and  also  the  sum  of  £  for  costs 

of  suit]. 

Given  under  the  seal  of  the  court,  this  day  of 

185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  of  office\ 
from  ten  till  foar,  except  on  [here  ineert  the  day  on  wMcA  the  office 
Weill  be  eloeed]f  when  the  office  will  be  dosed  at  one. 
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Uti'f»  181. 


100.  Judgmemifar  Dtfemdami  m  RepUvm  of  CMU  DtmagtfmmU. 


No. 


holdenat 


In  the  oonnty  eonrt  of 

(Seal.) 

Between  A.  B.,  plimtiff,  and  C.  D.,  dctedaat. 

Upon  hearing  this  canae  at  a  court  holden  thia  daj,  it  ii  adjudged 
that  the  plaintiff  do  retam  to  the  defendant  the  cattle  [kert  tpwify 
ike  eaitle],  or  do  pay  to  the  n^pstrar  of  thIa  court,  fortiiwith  [or  on 
the  day  of  ].  the  aum  of  £  •  wluch  is 

now  adjudged  to  be  the  amount  of  damage  soatained  by  tiie  defendant. 

It  it  also  adjudged  that  the  plaintiff  do  pay  to  the  r^gistxar  of  the 
ooort,  on  the  day  and  year  aforeaaid,  the  som  oi  £  for  coata. 

Given  under  the  aeal  of  the  court,  thia  day  of 

185    • 

By  the  court. 

Registrar  of  the  court 

Hours  of  attendance  at  the  office  of  the  rq^iatnr  [place  of  qffiee} 
from  ten  tiU  four,  except  on  [Aere  intert  the  day  on  which  the  ojiee 
witt  be  eloeed],  when  the  office  will  be  doaed  at  one. 


Rnle,  182. 


No. 


101.  Judgment  m  Dethme. 


holden  at 


AcknowledgmcDt 

of  Pnyment 

Into  CourL 


In  the  county  court  of 
(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Upon  hearing  thia  cause,  at  a  court  holden  thif  day,  it  is  adjudged 
that  the  plaintiff  do  recover  against  the  defendant  the  sum  of 
£  the  same  being  now,  this  day,  assessed  by  this  court 

to  be  the  Tahie  of  the  following  chattels  of  &e  plaintiff,  wrongfully 
detained  by  the  defendant ;  that  is  to  saj  [here  enumerate  the  ehaiteU 
which  the  court  deeidet  to  hate  been  detained],  and  the  further  sum 
of  £  for  damages  for  the  detention  of  the  said  chattels,  and 

the  som  of  £  for  costs ;  and  it  is  ordered,  that  the  defendant 

do  paf  the  said  scYcr^l  sums  to  the  registrar  of  the  court  on  the 
day  of  185    . 

*  And  it  is  further  ordered,  that  if  the  defiendant  shall  on  or 
before  the  said  last-mentioned  day  pay  to  the  registrar  the 
said  sums  respectively  above  ordered  to  be  paid  for  damages 
and  costs,  and  also  return  to  the  plaintiff  the  said  chattels,  and 
if  the  pUintiff  shall  then  accept  the  same,  then  satisfhction  of 
this  judgment  shall  be  entered  up  by  the  registrar  on  the 
production  to  him  of  a  receipt  for  the  said  chattela  signed  by 
the  plaintiff,  or  his  attorney,  or  agent  into  court. 

Given  under  the  seal  of  the  court,  this  day  of 

.     185    . 

By  the  court. 

Registrar  of  the  court. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office] 
from  ten  to  four  eicept  on  [Aere  ineert  the  day  on  which  the  office 
will  be  cloied],  when  the  office  will  be  closed  at  one. 

*  Tbif  puagrftph  i«  not  to  be  added  unteis  it  be  partof  the  order  of  the  Judge, 


Fomu  in  Proceedings  in  Plaints.  1 49 


102.  Werrani  qf  Artfcft/ion  lii  Dwtinue  agmifut  Ooodt  qf  Huh,  182. 

Ko.  of  plaint. 
No.  of  warrant. 

In  the  ooanty  court  of  holden  at 

(Seal.) 

Between  A.  B.  plaintiff,  and  C.  D.,  defendant. 

Whereaa  at  a  oonrt  holden  at  on  the 

day  of  185     ,  the  plaintiff  obtained  a  judgment  againit 

the  defendant  for  the  fiim  ot  £  ,  the  tame  being  asaeaaed 

hj  chb  court  to  be  the  Talae  of  certain  chattela  of  the  plaintiff 
wrongfully  detained  by  the  defendant,  and  for  the  further  payment  of 
X  for  damagea  for  the  detention  of  the  aaid  chattela,  and 

of  £  for  costa ;  and  thereupon  it  waa  ordered  by  the 

court,  that  the  defendant  ahould  pay  the  same  to  the  regiatrar  of  thia 
court  on  the  day  of  [or  by  inatalmenta 

of  forerery  daya,  the  first  instalment 

to  be  paid  on  the  day  of  185    ]  ;  *  And 

it  waa  further  ordered,  that  if  the  defendant  ahould  on  or  before  the 
aaid  last-mentioned  day  pay  to  the  registrar  the  said  anma  reapectlTely 
above  ordered  to  be  paid  for  damagea  and  costa,  and  also  return  to  the 
plaintiff  the  said  chattela,  and  if  die  plaintiff  should  thm  accept  the 
aame,  then  satisfaction  of  the  said  judgment  should  be  entered  up  by 
^tkB  registrar  on  the  production  to  him  of  a  receipt  for  the  said  chattels 
aigned  by  the  plaintiff,  or  hia  attorney  :*  And  whereas  f  the  defendant 
did  not  on  the  said  day  of  18      return 

the  said  chattels  to  the  plaintiff,  and  f  default  haa  **also  "  been  made 
in  payment  according  to  the  said  ordera:  These  are  therefore  to 
require  and  order  you  forthwith  to  make  and  IcTy  by  distms  and  sale 
of  the  goods  and  chattela  of  the  defendant  wheresoerer  they  may  be 
found  within  the  district  of  this  conrt  (except  the  wearing  i^parel  and 
bedding  of  him  or  Ida  family,  and  the  toola  and  implementa  of  hia 
trade,  U  any,  to  the  value  of  five  pounds),  the  sum  atated  at  the 
foot  of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the 
aaid  order,  induding  the  coats  of  this  execution ;  and  also  to  seize 
and  take  any  money  or  bank  notea  (whether  of  the  Bank  of  England 
or  of  any  other  bank),  and  any  cheques,  bills  of  exchange,  promia- 
aory  notes,  bonds,  specialties,  or  securities  for  money  of  the  defen- 
dant, whidi  may  there  be  found,  or  such  part  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  thia  execution  and  the  costa  of  making  and 
executing  the  same,  and  to  pay  what  you  ahall  hare  so  levied  to  the 
registrar  of  this  court,  and  to  make  return  of  what  you  have  done 
niMler  thia  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  court  thia  day  of 

185    . 

By  the  oonrt, 

Regiatrar  of  the  oonrt 
To  the  high  bailiff  of  the  said 
court,  and  othera  the  bailiffa 
thereof. 

iV.B. — If  the  judgment  do  not  contain  the  worda  between 
aateriska,  omit  thoae  worda  in  the  warrant,  and  also  the  words 
between  the  marks  (t)  and  (t)t  end  the  word  *'  also." 
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Valne  of  goods  detained  .  •  .  - 
Damagee  for  their  detention  ... 
Costs 

Paid  into  coort  ------ 

Remaining  dne   ------ 

Poundage  for  issuibg  this  warrant 

Total  amount  to  be  levied    -    - 


£. 


d. 


NoTiCB. — ^The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  were 
seised,  unless  they  be  of  a  perishable  nature,  or  at  the  request 
of  the  defendant. 

19  dc  so  Vict      Application  was  made  to  the  registrar  for  this  warrant  at 
c.  1  iffi,  s.  46.    minutes  past  the  hour  of  in  the  noon  of  the 

day  of  186    • 


Rule,  I8G.  103.  Summoiu  under  the  Friendiy  Soeiitiei  and  other  Aete. 

No.  of  plaint. 

In  the  county  oonrt  of  faolden  at 

(Seal.) 

Between  A.  B.,  plaintiff, 
Cjlddresi.) 
(Dcteri/i/tos.) 
and 
C.  D.,  defendant, 
(Addreet.) 

{DeeeriptUm,  adding  thereto  the  title  qf 
the  office  m  the  eoeiety  at  the  holder 
of  which  he  ie  eumwwned,  and  the 
name  qf  the  eodety.) 

You  are  hereby  summoned  to  appear  at  a  eonrt  to  be  holden  at 
on  the  day  of  185    • 

at  the  hour  of  in  the  noon,  to  answer  the  plaintiff 

in  the  matter  the  particulars  of  which  are  hereunto  annexed. 


Dated  the 


To  the  defendant. 


day  of 


185    . 
Registrar  of  the  court. 


Summonses  for  witnesses  and  for  the  production  of  documents  will 
be  issued  upon  application  at  the  office  of  the  registrar. 

Hours  of  attendance  at  the  offi^  of  the  registrar  l  place  of  office\ 
from  ten  till  four,  except  on  \htre  ineeri  the  day  on  which  the  office 
will  he  eloeed'],  when  the  office  will  be  closed  at  one. 
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104.  Order  under  ihe  Friendly  Soeietiee  and  other  Aete,  Rule,  laj. 

No. 

In  the  oonnty  ooort  of  holden  at 

(Seal) 

Between  A*  B.,  plaintiff,  and  C.  Dm  defendant. 

Upon  hearing  this  cause  at  a  oonrt  this  daj  holden,  it  is  ordered, 
that  the  defendant  do  Ikere  insert  the  terme  qfihe  order^made  hy  the 

eourt,"] 

And  it  is  Anther  ordered,  that  if  tlie  defendant  do  not  obej  the 

terms  of  the  said  order,  he  shall  pay  to  the  registrar  of  this  court,  on 

or  before  the  day  of  the  sum  of 

by  way  of  penalty,  and  the  sum  of  £  for 

costs. 

GiTen  nnder  the  seal  of  the  court,  ^s  day  of 

186    . 

By  the  court, 

Registrar  of  the  conrt 

Hoars  of  attendance  at  the  office  of  the  registrar  \plaee  of  offleel 
from  ten  till  four,  except  on  Ihere  insert  the  day  on  whieh  the  office 
eoill  he  c/osed],  when  tiie  office  will  be  closed  at  one. 


105.  Order  fsT  Warrant  ef  BjeeenHon  to  ieeue  under  the  Friendly    Rute,  m. 

Soeietiee  and  other  Aete, 

Vo*  of  plaint 

In  the  coonty  ooort  of  hoUen  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  at  a  ooort  holden  at  on  the  day 

of  185    it  was  ordered  by  the  said  coort,  that  [Aere 

insert  the  terme  qfthe  order  qf  the  court]. 

And  it  waa  then  farther  ordered,  that  if  the  defendant  riioold  not 
obey  the  terms  of  such  order,  that  he  should  pay  to  the  registrar  of  the 
coort,  on  or  before  the  day  of  the  sum  of 

pounds  by  way  of  penslty. 

And  whereas  it  appears  to  the  coort  that  the  defendant  has  not 
obeyed  either  of  the  said  orders,  althoogh  demand  m  that  behalf  was 
doly  made  npon  faun : 

It  is-therefore  ordered,  that  a  warrant  of  execotion  issoe  for  the  said 
som,  being  the  amount  of  such  penalty  and  the  costs  thereof. 

Given  onder  Che  seal  of  the  ooort,  this  day  of 

185    . 

By  the  court, 

Begistrar  of  the  coort 

Hoors  of  attendanoe  at  die  office  of  the  registrar  [place  qf  qfflce] 
from  ten  till  four,  except  on  [here  insert  the  day  on  which  the  office 
will  he  closed],  when  the  office  will  be  closed  at  one. 
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Att/«,186L        106.  Warrant  qfSjcteutum  agamft  the  Goodt  undar  the 

Soeietiet  and  oiktr  Aeti, 

No.  of  plaint. 
No.  of  wamnt 

In  the  oonntj  coort  of  holden  at 

(SeaL) 

Between  A.  B.,  pUintUP,  and  C.  D.,  defendant. 

Whereas  at  a  oonrt  holden  at  on 

the  day  of  185    ,  it  waa  ordered  bj  the 

aaid  eoort,  tiiat  [Aere  tiwfr^  t^  terwu  rfth^  order  qfthe  coiirl]  s 

And  it  waa  then  farther  ordered,  that  if  the  defendant  should  not 
obey  the  terms  of  soch  order,  that  he  should  pay  to  the  registrar  of  the 
oonrtp  on  or  befbra  the  day  of  185    ,  the  sum  of 

pounds  by  way  of  penalty,  and  ooets : 

And  whereaa  the  defendant  has  not  obeyed  either  of  the  said  orders ; 
these  are  therefore  to  require  and  order  you  forthwith  to  make  and  lerj, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant,  where- 
soerer  they  may  be  found  within  the  district  of  this  oourt  (excepting 
the  wearing  i^parel  and  bedding  of  the  defendant  or  his  femily,  and 
the  tools  and  miplements  of  his  trade,  if  any,  to  the  value  of  five 
pounds),  the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount 
of  such  penalty  and  costs,  including  the  costs  of  this  execution,  and 
also  to  seise  and  take  any  money  or  bank  notes  (whether  of  the  Bank 
of  England  or  of  any  other  bank),  and  any  cheques,  bills  of  exchange, 
promissory  notes,  bonds,  specialties,  or  securities  for  money  of  the 
defendant  which  may  there  be  found,  or  anoh  part  or  so  much  thereof 
as  may  be  sufficient  to  satiafy  this  execution,  and  the  costs  of  makm^ 
and  executing  the  same,  and  to  pay  what  you  ahall  have  so  levied  to 
the  registrar  of  the  court,  and  miake  return  of  what  you  have  done 
under  thia  warrant  immediately  upon  the  execution  thereof. 

Given  under  the  seal  of  the  oourt,  this  day  of  186    • 

By  the  court, 

Begistrar  of  the  oourt. 
To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


£,    I  f. 
Amount  ordered  to  be  psid 
CosU       -       -       -       . 


Poundage  for  issuing  this  warrant 
Total  amount  to  be  levied  - 


d. 
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107.  Werrami  qf  OnmHUmeni/ar  Comim^i.  l.tilViit' 

In  the  oonnty  ooart  of  hMea  at 

(SetL) 

To  the  high  bailiff  and  others  the  bailiffs  of  the  Mdd  court,  and  all 
peaee  officers  within  the  jurisdiction  of  the  said  ooort,  and  to  the 
gOTcraor  or  keeper  of  the  [jtriion  mud  dy  the  coiirl]. 

Whereas  at  a  court  holden  on  this  day,  A.  B.  wilfnllj  insnlted  the 
jndge  daring  his  sitting  in  court  [or  C.  D.,  the  registrar,  high  bailiff, 
bailiff,  or  officer  (as  the  cote  aicy  6e)  of  the  said  court  during  his 
attendance  in  court,  or  wilfnUv  interrupted  the  proceedings  of  the  said 
court,  or  wilfully  misbehaTcd  in  the  said  court]  : 

Tliese  are  therelbre  to  require  tou,  the  said  high  bailiff,  bailiff^  and 
others,  to  take  the  said  A.  B.  and  to  deUver  him  to  the  goremor  [or 
keeper]  of  the  aboTc-named  prison,  and  you  the  said  governor  [or 
keeper,  Sfc.']  to  receive  tJie  sdd  A.  B.,  and  him  safely  to  keep  in  the 
said  prison  for  days  from  the  arrest  under  this  warrant, 

or  until  he  shall  be  sooner  discharged  by  due  course  of  law. 

Given,  under  the  seal  of  the  court,  this  day  of 

185    • 

Jndge  of  the  court. 


108.  High  BaUif't  WerrmU  to  Regietrar  of  Foreign  Court,       9  ^}*i  vict. 

'  .^  »  c.  95, «.  1U4. 

No.  of  plaint 
No.  of  warrant. 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  B.,  defendant 

Whereas  the  warrant  of  execution  [or  commitment]  hereto  annexed 
has  been  issued  out  of  this  court  against  the  goods  and  chattels  of 

And  whereas  the  goods  and  chattels  of 
are  out  of  the  ordinary  jurisdiction  of  this  court,  and  are  [or  is]  be- 
lieved to  be  within  the  jurisdiction  of  the  county  court  of 
holden  at  of  which  you  are  the  registrar ;  these  are 

therefore  to  require  you  to  cause  the  said  warrant  to  be  executed  within 
the  ordinary  jurisdictUm  of  the  said  last-mentioned  county  court. 

Dated  this  day  of  185    . 

High  bailiff  of  the  county  court  of 
holden  at 

To  the  registrar  of  the  county  court  of 
holden  at 
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109.  Order  under  19  ir  20  Viet.  e.  97,  f .  2. 
No. 

In  the  oountj  oovt  of  holdeo  tt 

(Sal.) 

Between  A.  B.,  pUdntiff,  and  C.  D.,  defendant 
Upon  bearing  thia  canae  (the  aame  being  for  breach  of  oontnct  to 
deliver  apecific  gooda  for  a  price  in  money),  at  a  oovrt  holden  thia  day, 
it  being  adjadged  that  the  plaintiff  b  entitled  to  recover,  it  ia,  upon  the 
appUci^n  of  the  plaintiff,  fonnd  and  a4jndged,  that  the  gooda  in 
reapect  of  the  non- delivery  of  which  the  plaint^  ia  entitled  to  recover, 
and  which  remain  nndeiivered,  are  aa  follows ;  (that  ia  to  ny,)  [here 
enmmeraie  the  goodt  umdelivered] ;  and  that  the  plaintiff  would  have 
been  liable  to  pay  the  ram  of  £  [here  nuert  the  emm  to  be  paid 

bg  plai»tif/or  the  deiivery]  for  the  delivery  thereof;  and  that  the 
pla^ff  wUl  have  aoatained  damagea  to  the  amount  of  i  [Mere 

imeert  the  eum  mueeeed  for  damagea  if  the  goode  be  delwered]  if  the 
aaid  gooda  shall  be  delivered  under  execution  aa  hereinafter  mentioned, 
and  to  the  amount  of  £  [here  ineert  the  emm  aeeeeeed  for 

damagee  tn  the  evemi  of  the  nmk^d^ieenf  qf  the  goode]  if  the  aaid 
gooda  shall  not  be  so  delivered :  And  thereopon  judgment  being  now 
given  for  the  pkintiff,  it  is,  upon  the  application  of  the  plsontiff, 
ordered,  that  the  said  gooda  be  delirered  by  defendant  to  the  plaintiff, 
on  the  payment  by  him  of  the  said  sum  of  £  [here  ineert  the 

eum  to  be  paid  by  plaintiffor  the  delioerg]  on  or  before  the 
day  of  now  next  ensuiog,  and  that  in  delkult  thereof  exeen* 

tion  do  iarae  for  the  delivery  to  the  plaintiff,  on  payment  by  the  plain- 
tiff of  the  said  ram  of  £  [here  ineert  the  emm  to  be  paid  hg 
plaintiff  far  the  deliverg]  of  the  said  gooda ;  and  that  the  ddienduit 
ahall  not  have  the  option  of  retaining  the  same  upon  payment  of  the 
damages  laatiy  aasessed  in  the  event  of  the  non-^eUvery  of  the  gooda; 
and  that  the  plaintiff  do  recover  against  the  defendant  the  said  sum  of 
£  [here  ineert  the  eum  aeeeeeed  for  damagee  if  the  goode  he 
delivered]  for  damages,  and  £  for  coats :  And  it  ia  further 
ordered,  that  if  the  said  goods,  or  any  part  thereof,  cannot  be  found 
within  Uie  district  of  this  court,  the  bailiff  of  thia  court  shall  distrain  tiie 
defendant  by  all  his  lands  and  chattels  within  the  dittrict  of  thia  court 
till  the  defendant  deliver  the  said  gooda,  or,  at  the  option  of  the  plain- 
tiff, the  said  bailiff  shall  cause  to  be  made  of  the  defendant's  gooda  the 
said  sum  secondly  above  asaesaed  for  damages,  or  a  due  proportion 
thereof. 


110.  JHefringae  and  Warrant  ^  Bxecution  agaimet  DrfendoMte 
Goode  for  the  Awunmt  qf  Damagee  for  Nen-deiiverg  qf  the 
Ooode  (euppoeing  the  Ooode  delivered  under  the  Order  and 
Dietrimgae),  andCoete,  under  19  if  20  Viet.  c.  97.  f.  2. 

No.  of  plaint. 
No.  of  warrant 

In  the  county  court  of  holden  at 

(Seal) 

Between  A.  B.,  plaintiff,  and  C.  D.  defendant. 

Whereaa  at  a  court  holden  at  on  the  day 

of  185     the  plaintiff  obtained  a  judgment  against  thie 

defendant  for  the  delivery  to  the  plaintiff,  upon  payment  by  the  plain- 
tiff of  the  sum  of  £    ^       [here  ineert  the  eum  to  be  paid  bg  plaintiff 
for  the  deliverg]  of  the  following  goods,  that  ia  to  aay  [here  emanarate 
the  goode  enumerated  in  the  Judgment],  and  by  the  said  judgment  it 
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wif  fo«nd  and  adjudged  tliat  the.  plaintiff  will  haye  rattained  damages 
to  the  amoant  of  ^  [here  intert  the  wum  aeeenedfor  damaget  if 

ike  goode  he  delivered]  if  the  said  goods  shall  be  deUrered  to  the 
plaintiff  ander  this  warrant,  and  to  the  amount  of  £  [here  imert 

ike  eum  aeteeeedfor  damagee  m  ike  event  of  ike  nrnk^delhery  of  the 
goodt]  if  the  said  gooda  shall  net  be  so  delivered,  and  judgment  being 
then  given  tor  the  plaintiff,  it  waa  thereupon  ordered  that  execution  do 
issue  for  the  delivery  to  the  plaintiff,  on  payment  by  the  plaintiff  of 
the  said  sum  of  £  [here  ineeri  the  eum  to  be  pmid  by  plaintiff 

for  the  deliverg],  of  the  said  gooda,  and  that  the  defendant  should  not 
hsre  the  option  of  retaining  £e  said  gooda  upon  payment  of  the  said 
sum  of  £  [here  iueert  the  emm  meeeeedfor  demegee  in  the  event 
ef  the  mm'deUvery  ^  the  goode],  and  that  the  plaintiff  do  recover 
against  the  defendant  the  said  sum  of  £  [here  ineeri  the  eum 

aeeteeed  for  damagee  if  the  goode  be  delivered']  for  damages  and 
£  for  coats.    And  it  waa  further  ordered,  that  if  the  said  goods 

or  any  pert  thereof  should  not  be  found  within  the  district  of  this 
court,  the  bailiff  of  this  court  should  distrain  the  defendant  by  all  hia 
lands  and  chattels  within  the  district  of  thia  court,  till  the  defendant 
deliver  the  said  goods*  or,  at  the  option  of  the  plaintiff,  the  said  bailiff 
should  cause  to  be  made  of  the  defendant's  goods  the  said -sum  of 
£  JA^"^  ineert  the  eum  found  for  damagee  if  the  goode  be  not 

delivered^  or  a  due  proportion  thereof :  And  whereas  the  said  gooda 
have  not  been  delivered  according  to  the  said  order,  and  the  said  sum 
of  £  so  payable  by  the  plaintiff  as  aforesaid  has  been  paid  to  the 

registrar  of  this  court,  and  the  plaintiff  haa  not  expressed  his  option  to 
have  the  said  sum  of  £  {here  ineert  the  eum  found  for  damagee 

if  the  goode  be  not  delivered]  or  a  due  proportion  tiiereof  made  of  the 
goods  of  the  defendant :  These  are  therefore  to  require  and  order  yon 
forthwith  to  seise  the  said  goods  so  not  delivered  as  aforeaaid,  where- 
soever they  may  be  found  within  the  district  of  this  court,  and  to 
deliver  the  same  to  the  plaintiff,  and  pay  over  to  the  defendant  upon 
seisure  of  the  said  gooda  the  said  sum  of  £  [here  ineert  the  eum 

to  be  paid  by  the  plaintiff  for  the  delivery']  which  is  delivered  to  yon 
together  with  this  warrant :  And  if  the  same  cannot  be  found  by  you 
within  such  district,  you  are  required  and  ordered  to  distrain  aU  the 
lands  and  chattela  of  the  defendant,  wheresoever  they  may  be  found, 
within  the  district  of  this  court,  and  them  hold  until  the  defendant  shall 
deliver  the  said  gooda  to  you ;  and  further  to  make  and  levy,  by  distress 
and  sale  of  the  goods  and  chattels  of  the  defendant,  wheresoever  they  may 
be  found,  within  the  district  of  this  court  (excepting  the  wearing  apparel 
and  bedding  of  him  or  hia  fiunily,  and  the  tools  and  implements  of  bis 
trade,  if  any,  to  the  value  of  five  pounds),  the  sum  stated  at  the  foot 
of  this  warrant,  being  the  amount  due  to  the  plaintiff  under  the  said 
order,  including  the  coeta  of  thia  execution ;  and  also  to  seixe  and  take 
any  money  or  bank  notes  (whether  ot  the  Bank  of  England  or  of  any 
other  hank),  and  any  ohequea,  billa  of  exchange,  promissory  notes, 
bonds,  speoaltiee,  or  securities  for  money  of  the  defendant  which  may 
there  be  found,  or  aueh  part  or  so  much  thereof  as  may  be  snflScient  to 
satisfy  this  execution,  and  the  costs  of  making  and  executing  the  same, 
and  to  pay  what  yon  ahall  have  so  levied  to  the  registrar  of  this  court, 
and  make  return  of  what  yon  have  done  under  thia  warrant  immediately 
upon  the  execution  thereof. 

Given  under  the  seal  of  the  court,  thia  day  of 

185 

By  the  court, 

Registrar  of  the  court. 
To  the  high  bailiff  of  the  said  court 
and  othera  the  baiUffa  thereof. 

06 
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Anioait  fimnd  for  damaga  if  tiie  goodsbe  deSfcrcd 
Sum  adjudged  for  eoate  •  .  •  -  • 
Fomidage  for  ianiiig  thk  wbribI        .       •        • 

Total  mMBt  to  be  levied    •    •    • 


£. 


8.  I   iT. 


N^iiee. — ^Tbe  gooda  and  dnttda  adaed  for  damagea  and 
are  ooc  to  be  aold  antfl  after  the  and  of  t.we  daya  neit  foltowiii^ 
the  daj  oa  wludi  tbef  were  aebed*  vnleai  thcj  be  of  apcrMbaUe 
natare,  or  at  the  reqveat  of  the  drfradant. 


Application  waa  aude  to  the  icglitrar  for  dua  wanaut  at 
minatea  peat  tbe  hour  of  in  the  noon  of  the 

day  of  186     . 

N.B. — ^Wben  a  plaintiff  aoea  ont  tliia  wamnt,  be  nrait  paj  to  tbe 
registrar  the  aoioant  fonnd  by  tbe  jodgment  to  be  payable  by  plaintiff 
for  the  ddirery  of  tbe  goods,  and  tbe  registrar  mnst  band  orer  aneh 
aasoont  to  tbe  bailiff  with  this  warrant,  for  tbe  bailiff  to  pay  to  de- 
fendant, if  either  tbe  defendant  ddivers  tbe  gooda  to  the  bafliff  or  the 
bailiff  obtains  poaaeasion  of  tbem  under  thia  warrant. 


111.  Wmrrmd  nf  SseeuHom  sfenul  Drfemdamfs  Gooda  tmder  19  4* 
20  VieL  c.  97,  #.  2,  wkere  PUmtiff  ejcercUa  ike  optkm  ^ 
kmving  ike  Damtoffee  oaaeteed  for  ike  Non^ltoetj  qf  ike 
Goode  {wkere  ike  Goode  are  not  delivered  pureummt  io  tke 
Order)  levied  hff  Dietreu  mnd  Sale  of  Drfemdamfe  Goodt. 

No.  of  plaint. 
No.  of  warrant 

In  the  eoonty  cooit  of  bolden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Whereas  at  a  ooort  bolden  at  on  the 

day  of  185     ,  the  plaintiff  obtained  a  jndgment  against 

the  defendant  for  the  delivery  to  the  plaintiff,  upon  payment  by  the 
plaintiff  of  the  sum  of  £  [kere  imeeri  ike  turn  io  be  paid  hjf 

plaimt^for  ike  delivery],  of  tbe  following  goods,  that  is  to  say  [kere 
emameraie  ike  goode  enumerated  m  ike  judgmeHi],  and  by  the  said 
jndgment  it  waa  fonnd  and  adjudged  that  the  plsintiff  will  have  sns- 
tained  damages  to  the  amoont  of  £  [kere  hueri  ike  turn  aaeeeeed 
for  damagee  if  ike  goods  be  deUoered]  if  the  said  goods  shall  be  de- 
livered to  the  plaintiff  under  thia  wsnant,  and  to  the  amount  of 
£  [kere  inaeri  ike  aum  ojueaeed  for  damagee  m  ike  eveni  ^  ike 
nondelivery  of  ike  goods']  if  the  said  goods  shall  not  be  so  delivered, 
and  jndgment  being  then  given  for  the  plaintiff,  it  vras  thereupon 
ordered  that  eiecution  do  iasue  for  the  delivery  to  the  plaintiff,  on 
payment  by  the  plaintiff  of  the  said  aum  of  £  [kere  ineeri  ike 
turn  io  be  paid  by  plaintiff  for  ike  delivery],  of  the  aaid  goods,  and 
that  the  ddfendant  should  not  have  the  option  of  retaining  the  said 
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goodf  mKm  payment  of  tfaa  nid  sam  of  £  [kire  imeri  the  itam 

&$n9Ma/or  damaget  m  ike  event  ^f  the  tumrdeUvery  ef  the  gaedel* 
and  that  the  plaintifr  do  reooTor  agalnat  the  defendant  the  said  snm  of 
£  \here  ineert  the  eum  aeeeeeed/or  demagee  ^  the  goode  be 

dowered]  for  damages,  and  £  for  oofta*    And  it  was  farther 

ordered,  Uiat  if  the  said  goods,  or  anj  part  thereof,  should  not  be  fonnd 
within  the  district  of  this  conrt,  the  bailiff  of  this  court  should  distrain 
the  defendant  b  j  all  his  landa  and  chattels  within  the  district  of  this 
court,  till  the  defendant  deliver  the  said  goods,  or,  at  the  option  of  the 
plaintiff,  the  aaid  bailiff  ahonld  cause  to  be  made  of  the  defendant's 
goods  the  said  sum  of  £  {here  ineert  the  ram  found  fer  damagee 
tf  the  goode  be  not  delhered],  or  a  due  proportion  thereof:  And^ 
whereas  the  said  goods  have  not  been  deliTcred  according  to  the  said 
order,  and  the  pluntiff  has  expressed  his  option  to  have  the  said  sum 
of  £  [here  ineert  the  ram  aeeeeeed  for  deimetgee  in  the  event  ef 

non'deliverg  of  the  goodel  made  of  the  goods  and  chattels  of  the  de- 
fendant :  These  are  therefore  to  require  and  order  jou  forthwith  to  mdce 
and  levy  by  distress  and  mle  of  the  goods  and  chattels  of  the  defendant^ 
wheresoever  they  may  be  found  within  the  district  of  this  court  (ex- 
cepting the  wearing  apparel  and  bedding  of  him  or  his  family,  and  the 
tools  and  implements  of  his  trade,  if  any,  to  the  value  of  five  pounds), 
the  sum  stated  at  the  foot  of  this  warrant,  being  the  amount  due  to  the 
plaintiff  under  the  said  order,  including  the  costs  of  this  execution, 
and  also  to  seise  and  take  any  money  or  bank  notes  (whether  of  the 
Bank  of  England  or  of  any  otiier  bank),  and  any  cheqoes,  bills  of  ex- 
change, promissory  notes,  bonds,  spedalties,  or  securities  for  money 
of  the  defendant  which  may  there  be  found,  or  such  part  or  so  much 
thereof  as  may  be  suiBcient  to  satisfy  tiiis  execution,  and  the  costs  of 
making  and  executing  the  same,  and  to  pay  what  you  shall  have  so 
levied  to  the  registrar  of  this  court,  and  make  return  of  what  you  have 
done  under  this  warrant  immediately  upon  the  execution  thereof. 


Given  under  the  seal  of  the  court,  this 
185    . 


day  of 


By  the  court. 

Registrar  of  the  court 


To  the  high  bailiff  of  the  said  court, 
and  others  the  bailiffs  thereof. 


Amount  found  for  damages  if  the  goods  be  not  de- 
livered ....•-«. 

Sum  adjudged  for  costs      •        •        .        .        • 
Poundage  for  issuing  this  warrant       ... 

Total  amount  to  be  levied  •  -  - 


£.      e. 


d. 


Notice. — ^The  goods  and  chattels  are  not  to  be  sold  until  after 
the  end  of  five  days  next  following  the  day  on  which  they  may 
have  been  taken,  unless  they  be  of  a  perishable  nature,  or  at  the 
request  of  the  defendant. 

Application  was  made  to  the  registrar  for  this  warrant  at 
minutes  past  the  hour  of  in  the  fore  [or  after]  noon  of  the 

day  of  185    • 
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Ailowmeeio  WUmmtm, 

£.  f.  iT.     £,  M.  d, 

€Seiitlemen,  merdunti,  banken,  and  profes- 

liooal  men,  per  diem  ...  from  -  10  -  to  1  -  - 
Tradesmen,  anctioneera,  aoeoiintanti,  derks, 

and  yeomen, />er  diem     ...    from  «    5  -  to  ~  10  ^ 

Artiiana,  and  joorneymen,  per  diem    -    from  -    3  -  to  -  5  — 

Labonren  and  the  like,  per  diem        •    from  -    2  -  to  -  3  — 

I'raTeDing  expenses,  snm  ressonsbly  paid,  bnt  not  more  than  six- 
pence per  mile  one  waj. 

If  the  witnesses  attend  in  more  than  one  eanaey  thej  will  be  entitled 
to  a  proportionate  part'  in  each  csnse  only. 

J.  MaNKINO.         J.  WORLLSOGB. 
J.  H.  KOB.  W.  FtRNER. 

£.  COOKB. 


I  approre  of  these  mles,  orders,  and  forms,  to  oome  into  foroe 
in  sll  county  conrts  on  the  1st  day  of  January,  1857, 

CRANWORTH,  C. 
6  December  1856. 


NoTV. — It  is  considered  to  be  nnnecessary  to  pve  any  rules  with 
respect  to  taking  acknowledgments  of  married  women,  as  it  is  the  dnty 
of  the  attorney  employed  to  prepare  the  certificate  and  affidafit,  and 
swear  to  the  latter ;  and  the  coarse  to  be  followed  by  the  judge  is  laid 
down  in  the  Act  3  &  4  Will.  4.  c  74.  The  only  doty  for  the  registrar 
to  perform,  beside  that  of  swearing  the  attorney  to  the  affidavit,  is  that 
of  patting  bis  initials  against  all  altbrations,  intbri.inbations,  or 
ERASURES,  either  in  the  cbrtificatb  or  affioayit. 


i5d 


AMENDMENTS 

OF 

RULES,  OBDERS,  AND  FORMS 

rOft  BXOUI.ATINO  TBB 

PRACTICE  OF  THE  COUNTY  COURTS. 


Ik  pnmunoe  of  the  powrn  Tested  io  vs  by  the  Act  19  &  20  Vict, 
cap.  108,  we,  James  Manning,  John  Herbert  Koe,  Edward  Cooke, 
John  Worlledge,  and  William  Fnmer,  have  framed  the  following  mles, 
orders,  and  forms  as  amendments  of  the  mles,  orders,  and  forms  hereto- 
fore firamed  bj  us ;  and  we  do  hereby  cat^  the  same  to  tiie  Lord 
Chancellor  accordingly. 

J.  MaNNINO.  J.  WOBLLSDOS. 

J.  H.  KOB.  W.  FV&MBB. 

E.  COOKB. 


(To  be  added  to  JRuh  6.) 

Prarided  that  an  office  need  not  be  kept  open  in  more  than  one 
place  within  the  district  of  a  conrt,  althongh  the  court  is  holden  at 
more  than  one  place  within  tiie  district,  unless  the  lord  chancellor  shall 
otherwise  direct :  provided  also,  that  daring  the  days  on  which,  in  such 
district,  the  court  is  held  in  any  place  other  than  that  where  the  regis- 
trar's office  is  situate,  the  office  may  be  closed. 

(TofottowEule  198.) 

199.  In  all  cases  where  a  petition  for  protection  from  process  is 
filed  in  a  county  oonrt,  the  registrar  of  the  court  shall  deliver  to  the 
petitioner  an  interim  order  for  protection,  signed  by  the  judge  of  the 
court,  which  order  may  be  signed  by  the  judge  at  the  sitting  of  such 
court,  or  elsewhere,  wherever  he  may  be. 


SCHEDULE  OF  FORMS. 


(To  be  suhstituted/or  Form  71.) 

JVb/tct  to  P!amiijr  qf  Admiuion  of  Claim,  under  Section  S  qf      13*  14  Vict. 

13^14  Viet,  c.  61.  c.6l,«.«. 

No.  of  plaint 

(SeaL) 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant.  Rule,  183. 

I  do  hereby  give  you  notice,  tliat  the  defendant  lias  filed  a  statement 
confessing  and  admitting  the  amount  claimed  by  you  [and  proposing 
to  pay  the  same  by  instalments  of  ],  and  that  it  will 
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not  be  neoeisarj  for  joo  to  tttend  on  the  day  of  hearing  [nnleei  yoa 
object  to  receive  the  same  by  instalments  as  proposed] ;  bnt  judgment 
will  not  be  entered  unless  you  shall  pay  to  the  registrar  on  or  before 
19  &  so  Vict  such  day  the  snm  of  £  ,  being  the  fee  for  the  jndg- 

c.  108,  s.  78.    ment,  or  shall  remit  the  said  warn  to  the  registrar  by  post-oflBce  order 
or  otherwise. 

Dated  this  day  of  18 

Registrsr  of  the  cooit. 
To  the  plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  [jilsee  ^foffiei\ 
from  ten  till  four,  except  on  [here  mtert  iht  dap  on  tpAtcA  tA€  office 
wUl  b€  eh9ed]f  when  the  office  will  be  closed  at  one. 


{To  be  substituted  for  Form  72.) 

13  h  14  Vict.     Kotiee  to  PlaintiTf  ^"tder  Section  8  of  the  13  Sf  14  Vict.  c.  61,  qf 
*•  *^*  ••  *  AdmiMihn  qf  Part  </  Claim, 

No.  of  plaint. 

In  the  county  court  of  holden  at 

(Seal.) 

Between  A.  B.,  plaintiff,  and  C.  D.,  defendant. 

Rvie,  183.  ^  ^^  hereby  give  you  notice,  that  the  defendant  has  filed  a  statement 

confessing  and  admitting  £  ,  part  of  the  amount  claimed 

by  yon  [and  proposing  to  pay  the  same  by  mstalments  of  ]. 

If  you  conseut  to  accept  tlM  amount  so  sdmitted  [and  to  the  mode  of 

payment  by  instalments  as  proposed],  it  will  not  be  necessary  for  you 

to  attend  on  the  day  of  hairing ;  but  judgment  will  not  be  entered 

19  &  20  Vict  unless  yon  shall  pay  to  the  registrar  on  or  before  such  day  the  sum 

c  iu8.  s.  78.    Qf  £  ,  being  the  fee  for  the  judgment,  or  shall  remit  the 

said  sum  to  the  registrar  by  post-office  order  or  otherwise. 

If,  however,  you  do  not  consent  to  accept  the  sum  so  admitted,  in 
satisfaction  of  your  claim,  you  must  be  prepared  to  prove  the  same. 

Dated  this  day  of  18        , 

Registrar  of  the  court. 
To  the  plaintiff. 

Hours  of  attendance  at  the  office  of  the  registrar  [place  qf  office'\ 
from  ten  till  four,  except  on  {here  intert  the  day  on  which  the  office 
will  be  eloeed^f  when  the  office  will  be  closed  at  one. 


I  approve  these  rules,  orders,  and  forms,  to  come  into  forc^  in  all 
county  courts  on  the  lith  day  of  January  1859. 

CHELMSFORD,  C. 
3  January  1859. 
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SUMMAEY  PROCEDUKE  ON  BILLS  OF 

EXCHANGE. 


18  k  19  VICT.  CAP.  67.  nuuAn 

PBOCSDOBB 
OH  BILM    or 

An  Jet  to  facilitate  the  Semedies  on  Bills  of  Exchange   ACT.iua. 
and  Fromiisory  Notes  by  the  Prevention  ofJrA>olous      "" 
or  fictitious  Defences  to  Actions  thereon. 

[28d  July  1856.] 

Whbbxas  hmdflde  holders  of  dishonoured  bills  of  ezehange  and  pro^ 
missory  notes  are  often  unjustly  delayed  and  pnt  to  unnecessary 
expense  in  recovering  the  amonnt  theieof  by  reason  of  frivolons  or 
Petitions  defences  to  actions  thereon,  and  it  is  expedient  that  greater 
facilities  than  now  exist  should  be  given  for  the  recovery  of  money  due 
on  such  bills  and  notes :  be  it  enacted  by  the  Queen's  most  excellent 
Mijesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled,  and  by 
authority  of  the  same,  as  follows : 

I.  Vnsm  and  after  the  twenty-fourth  day  of  October  one  thousand  Prom  Oct  S4, 
eight  hnndfed  and  fifty-five,  all  actions  upon  biUs  of  exchange  or  pro-  j[^^;^'  _,^ 
missory  notes  oommenoed  within  six  months  after  the  same  shall  have  bUb  ta^S^ 
become  due  and  payable  may  be  by  writ  of  summons  in  the  special  cluniR^  ftc,  ^ 
form  contained  in  schedule  (A.)  to  this  act  annexed,  and  indorsed  ss  ^j^^f  £^ 
therein  mentioned  ;  and  it  shall  be  lawfid  for  the  plaintiff,  on  filing  an  mou  m  fonn 
affidavit  of  personal  service  of  sudi  writ  within  the  jurisdiction  of  the  ^'^'^f^ 
oourty  or  an  order  for  leave  to  pnfceed,  as  provided  by  the  Common  tiff.'oofiUng 
Law  Procedure  Act,  1852,  and  a  copy  of  the  writ  of  summons  and  the  affidavit  of 
indorsements  thereon,  in  case  the  defendant  shall  not  have  obtained  |^j|^J^ 
leave  to  appear  and  have  appeared  to  such  writ  according  to  the  onoe  si^ 
exigency  thereof,  at  once  to  sign  final  judgment  in  the  form  contained  final  juSg- 
in  schedule  (B.)  to  this  act  annexed  (on  which  judgment  no  proceeding  il^^^Jdute 
in  error  shall  lie)  for  any  sum  not  exceeding  the  sum  indorsed  on  the  (B.) 
vrrit,  together  with  interest,  at  the  rate  spwified  (if  any),  to  the  date  hm^,  m» 
of  the  judgment,  and  a  sum  for  oosts  to  be  fixed  by  the  masten  of  the  ■■te*  p*  90^ 
annerior  courts  or  any  three  of  them,  subject  to  the  approval  of  the 
judgea  thereof  or  any  eight  of  them  (of  whom  the  lonl  chief  justices 
and  the  lord  chief  baron  shall  be  three),  unless  the  plaintiff  claim  more 
than  such  fixed  sum,  in  which  case  the  oosts  shall  be  taxed  in  the 
ordinary  way,  and  the  plaintiff  may  upon  sueh  judgment  issue  exeou- 
tion  forthwith. 


1.  A  judge  of  any  of  the  said  courts  shall,  upon  application  within  S^fJjS^^ 
period  of  twelve  days  firom  such  service,  give  leave  to  appear  to  defomfupc 


II. 
tne  Y^""^  ^*  •«*•»%»  «•«*«  uww  owvu  >w>T>vB,  e»«i«  •««*»  i.w  ^^i/vw  w  aefcnoe upon 
such  writ,  and  to  defend  the  action,  on  the  defendant  paying  into  court  the  merlti  to 
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have  Icftve  to 
appear. 

190.  ante, 
p.  9a 


the  sum  indoreed  on  the  writ,  or  upon  affidavits  satisfactory  to  the 
judge,  which  disclose  a  legal  or  equitable  defeooe,  or  such  facts  as  would 
make  it  incoinbent  on  the  bolder  to  prore  consideration,  or  such  other 
(acts  as  the  judge  may  deem  sufficient  to  support  the  application,  and 
on  such  terms  as  to  security  or  othennse  as  to  the  judge  may  seem  fit. 


Judge  may, 
under  special 
circum- 
stances, sec 
aside  Judg- 
ment. 

Rule,  198, 
ant«,  p.  gih 

Judge  may 
order  bill  to 
be  deposited 
with  officer 
of  court  in 
cerialn  cases. 


III.  After  judgment,  the  court  or  a  judge  may,  under  special 
circumstances,  set  aside  the  judgoaent,  and,  if  necessary,  stay  or  set 
aside  execution,  and  may  give  leave  to  appear  to  the  writ,  and  to  defend 
the  action,  if  it  shall  appear  to  be  reasonable  to  the  court  or  judge  so 
to  do,  and  on  such  terms  as  to  the  court  or  judge  may  seem  just. 

IV.  In  any  proceedings  under  this  act  it  shall  be  competent  to  the 
court  or  a  judge  to  order  the  bill -or  note  sought  to  be  proceeded  upon 
to  be  forthwith  deposited  with  an  officer  of  the  court,  and  further  to 
order  that  all,  proceedings  shall  be  stayed  until  the  plaintiff  shall  hare 
given  security  for  the  costs  thereof. 


Remedy  for  V.  The  holder  of  every  dishonoured  bill  of  exchange  or  prosniwory 
therecovery  qq^  gji^u  y^^y^  i\^^  gmu^  remedies  for  the  recovery  of  the  expenses 
o!  exiienses       .  j».»A.t^*  ..  .. 

of  noting  noD-  incurred  m  noting  the  same  for  non-acceptance  or  non-payment,  or 

acceptance  of  otherwise,  by  reason  of  such  dishonour,  as  he  has  under  this  act  for 
duhoDoured    ^^  recovery  of  the  amount  of  such  biU  or  note. 


Holder  of  UU 
nf exchange 
may  issue  one 
summons 
against  all  or 
any  of  the 

Earties  to  the 
ill. 


TI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may, 
if  he  think  fit,  issue  one  writ  of  summons,  according  to  this  act, 
against  all  or  any  number  of  the  parties  to  such  bill  or  note,  and  sudi 
writ  of  summons  shall  be  the  commencement  of  an  action  or  actions 
against  the  parties  therein  named  respectively,  and  all  subsequent  pro* 
ceedings  against  such  respective  parties  shall  be  in  like  manner,  so  lisr 
as  may  be,  as  if  separate  writs  of  summons  had  been  issued. 


Common  law  •  VH.  The  provisions  of  the  Common  Law  Procedure  Act,  1S52,  and 
and^taTi^  the  Common  Law  Procedure  Act,  1854,  and  all  rules  made  under  or 
corpacat?d  by  virtue  of  either  of  the  said  acts,  shall  so  ftr  as  the  same  are  or  may 
with  thiiacL  be  made  applicable,  extend  and  apply  to  all  proceedings  to  be  had  or 
taken  under  this  act. 


Act  to  apply 
Co  courts  of 
common 
pleas,  Lan- 
caster and 
Durham. 


Her  Majesty 
jnay  direct 
act  to  apply 
to  courts  of 
record  in 
England  and 
IvScs. 

Seeortierin 
eofindl,  nejt 
pag*. 


VIII.  The  provisions  of  this  act  shall  apply,  aa  near  as  may  be,  to 
the  court  of  common  pleas  at  Lancaster  and  the  court  of  pleas  at 
Durham,  and  the  judgiee  of  such  •courts  being  judges  of  one  of  the 
superior  courts  of  common  law  at  Westminster,  shall  have  power  to 
frame  all  rules  and  process  necessary  thereto. 

IX.  It  ahaU  be  lawful  for  her  Mijesty  from  time  to  time,  by  an 
order  in  council,  to  direct  that  all  or  any  part  of  the  provisions  «f  this 
act  shfdl  apfdy  to  all  or  any  court  or  courts  of  record  in  England  and 
Wales,  and  within  one  month  after  such  order  shall  have  iMen  made 
and  published  in  the  Londom  Gaiette  sndi  provisions  shall  extend  and 
^>p]y  in  manner  directed  by  such  order,  and  any  such  order  may  be, 
in  like  manner,  from  time  to  time  altered  and  annulled ;  and  in  and 
by  any  sueh  order  her  Mijesty  may  direct  by  whom  any  povrers  or 
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XI.  In  ddog  this  ict  in  any  instrnment,  docament,  or  proceeding  Short  UUe. 
it  shall  be  snfficiant  to  nse  the  expression,  "  The  Snmnsary  Plooedore 
on  Bills  of  Ezdiange  Act,  1855.'^ 


ORDER  IN  COUNCIL, 

Published  in  tiie  LontUm  OaifiU  of  Friday,  Febmary  1,  1856. 

At  the  Conrt  at  Backingham  Palace,  the  30th  day  of 

January  1856. 

Present :— The  Qneen's  most  excellent  Migesty  in  Cooncil. 

Whbrbab  by  "  The  Summary  Procedure  on  Bills  of  Exchange  Act,  Order  in 
1855,"  it  is  enacted  that  it  shall  be  Uwfnl  for  her  Majesty,  from  time  ^J"^^ 
to  time,  by  an  ordnr  in  council,  to  direct  that  all  or  any  part  of  the  vMom  to 
proTisions  of  the  said  act  shall  apply  to  all  or  any  court  or  courts  of  the  county 
record  in  England  and  Wales,  and  that  within  one  month  after  such  ^^^^^s. 
order  shall  have  been  made  and  published  in  the  London  Oazttte  such 
provisions  shall  extend  and  i^ply  in  manner  directed  by  such  order, 
and  that  any  sudi  order  may  be,  in  like  manner,  from  time  to  time 
altered  and  annulled ;  and  that  in  and  by  such  order  her  Majesty  may  ^ 

direct  by  whom  any  powers  or  duties  incident  to  the  proTisions  applied 
under  the  said  act  shall  and  may  be  exercised  with  respect  to  matters 
in  such  court  or  courts,  and  may  make  any  orders  or  regulations  which 
may  be  deemed  requisite  for  carrying  into  operation  in  such  court  or 
courts  the  provisions  so  applied : 

And  whereas  it  has  seemed  fit  to  her  Majesty,  by  and  with  the  advice 
of  her  privy  cooncil,  that  all  the  provisions  of  the  said  act  ahould  be 
extended  and  applied  to  all  the  courts  of  record  established  under  the 
provisions  of  an  act  passed  in  the  session  holden  in  the  ninth  and  tenth 
years  of  her  present  Migesty,  chapter  ninety-five : 

Now,  therefore,  her  Majesty,  by  and  with  the  adrioe  aforesaid,  is 
pleased  to  order,  and  it  is  hereby  ordered,  that  all  the  provisions  of 
"  The  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  shall 
i^ply  to  the  said  oourts  of  record  established  under  the  provisions  of  the 
act  passed  in  the  session  holden  in  the  ninth  and  tenth  years  of  her 
present  Majesty,  chapter  ninety-five,  in  respect  of  actions  upon  bills  of 
exchange  and  promissory  notes,  where  the  plaintiff  claims  a  sum  not 
exceeding  fifty  pounds. 

And  her  Migesty  is  further  pleased,  by  and  with  the  advice  aforesaid, 
to  dir^  that  the  powers  and  duties  incident  to  the  provisions  of  the 
said  "  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,"  with 
respect  to  matters  in  the  said  courts  of  record,  shall  and  may  be  exer- 
oiaed  by  the  judges  of  the  said  courts  respectiTely,  or  their  respectire 
deputies,  for  the  time  being,  or  in  their  absence  by  the  respective  derhs 
of  the  said  courts  for  the  time  being;  and  that  the  enactments,  secre- 
tary of  state's  orders,  prsctioe,  and  forms,  in  force  and  used  in  the  said 
eoarts  of  record,  shall  be  adopted  with  reference  to  proceedings  had 
under  the  said  last  ledted  acts,  so  £sr  aa  the  same  are  appUcable, 

Wm.  L.  Batbubst. 
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CHARITABLE  TRUSTS,  1853. 


CSAfttTABLS 

TAUSTfl  ACT, 

1853. 


16  &  17  VICT.  CAP.  187, 

An  Act  far    the  better  Administration  of  Charitable 
Trusts.  [20th  August  1863.] 


See  18  ft  19 
Vict.  c.  184. 
IS.  3  and  3. 

For  CM 

Ruletundtir 

endo/aet. 


Stvie  of  ooni- 
mbMionen 
who  may  itt 
ass  board. 


I.  Her  Majetty  empowered  to  appoint  charity  eommisHonerSf 
tecretary,  and  inspectort, 

II.  Qualifieation  qf  eommiuionin, 

III.  Offleen  qfthe  hoard. 
lY.  Salaries. 

V.  No  paid  eommieeiomerf  secretary j  or  inspector  to  sit  in  House 
qf  Cofmnons. 

VI.  The  said  oommisstonen  to  be  appointed  under  ^is  act  shall  be 
fftyled  *'  The  Charity  CommiMionen  for  England  and  Wales/'  and 
may  have  and  use  a  seal  for  authenticating  documents,  and  such  com- 
missioners shall  sit  from  time  to  time  as  a  board  for  carrying  this  act 
Into  execution ;  and  any  two  of  such  commissioners  may  form  a  board, 
and  may  exercise  all  or  any  of  the  powers  conferred  on  the  commis- 
sioners or  the  board  by  this  act. 

Board  to  YH.  The  said  board  shall,  by  general  minutes,  from  time  to  time 

taine^enefal  prescribe  regulations  for  their  proceedings  and  the  proceedings  of  their 
inspectors,  and  concerning  the  form  and  manner  of  applications  to  the 
said  board,  and  the  conditions  to  be  performed  by  applicants,  and  for 
the  guidance  of  applicants  in  relation  thereto,  and  all  such  general 
minutes  shall  be  signed  by  three  of  the  said  commissioners  at  the  least ; 
and  copies  of  all  such  general  minutes  shall  be  laid  before  both  houses 
of  parliament  within  fourteen  days  after  the  making  thereof  if  parlia- 
ment be  sitting,  or  if  parliament  be  not  sitting,  then  within  fourteen 
days  after  the  next  meeting  thereof. 

YIII.  Minutes  of  proceedings  and  orders,  Sec  to  be  entered,  and 
copies  qf  entries  signed  by  the  secretary  to  be  received  in  emdenee. 

Board  to  IX.  It  shall  be  lawful  for  the  said  board  from  time  to  time,  as  they 

<»ndUJoD  ttid  ^  ^''^  discretion  may  see  fit,  to  examine  and  inquire  into  all  or  any 
manageiMDt    charities  in  England  or  Wales,  and  the  nature  and  objects,  administra- 
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inch  timeB  at  the  said  board  may  think  fit ;  and  all  luch  inspectors 
shall  from  time  to  time  report  their  proceedings  to  the  said  board. 

X.  Power  to  require  aeeotmU  and  eiaiemenU. 

XI.  Ofieere  hafring  euttody  qf  recorde  to  fumitk  copiee  and 
extraeh,  if  required  by  board. 

XII.  Intpeeior  may  examine  witneeeee  on  aaik, 

XTII.  If  any  person  wilfully  give  false.eridence  npon  any  ezamina«  Penons  giv. 
tion  under  this  act,  erery  person  so  offending  shall  be  deemed  guilty  dmoeRuiity 
of  a  misdemeanor.  of  a  mitdoT 

tneanor. 

XIV.  Penon  rrfuriny  to  render  aecounie,  Sfc,  to  be  deemed  guilty 
qf  a  contempt  of  court. 

XV.  Saving  for  pereone  claiming  advertely  to  ekaritiee, 

XVI.  Board  to  /entertain  applieatione  for  their  opinion  or  advice. 
Peraons  acting  on  advice  qf  board  io  be  indemnified. 

XVII.  Before  any  suit,  petition,  or  other  proceeding  Tnot  being  an  NotiM  of 
application  in  any  suit  or  matter  actually  pending)  for  ootaining  any  j^  pmcccd- 
reUef,  order,  or  direction  concerning  or  relating  to  any  charity,  or  the  cJS^ityby  *"^ 
estate,  funds,  property,  or  income  thereof,  shall  be  commenced,  pre-  any  per^om, 
sented,  or  taken,  by  any  penon  whomsoerer,  there  shall  be  transmitted  c^^pt^^^^ 
by  such  person  to  the  said  board,  notice  in  writing  of  such  proposed  |eijera?'to  be 
suit,  petition,  or  proceeding,  and  such  statement,  information,  and  par-  given  to  the 
ticulars  as  maj  be  requisite  or  proper,  or  may  be  required  from  time  ^<'*"'' 

to  time  by  the  said  board,  for  explaining  the  nature  and  objects  thereof;  A«^*  S»  jw- 
and  the  said  board,  if  upon  consideration  of  the  circumstances  they  so 
tiiink  fit,  msy,  by  an  order  or  certificate  signed  by  their  secretary, 
authorise  or  direct  any  suit,  petition,  or  other  proceeding  to  be  com«- 
menced,  presented,  or  taken  with  respect  to  such  charity,  either  for 
the  objects  and  in  the  manner  specified  or  mentioned  in  such  notice, 
or  for  such  other  objects,  and  in  such  manner  and  form,  and  subject 
to  such  stipulations  or  provisions  for  securing  the  charity  against 
liability  to  any  costs  or  expenses,  end  to  such  other  stipulations  or 
provisions  for  the  protection  or  benefit  of  the  charity  as  the  said  board 
may  think  proper ;  and  such  board,  if  it  seem  proper  to  them,  may  by 
such  order  or  certificate  as  aforesaid  require  and  direct  that  any  pro- 
ceeding BO  authorised  by  them  in  respect  jof  any  charity  shall  be  de- 
layed during  such  period  as  shall  seem  proper  to  and  shall  be  directed 
by  such  board ;  and  every  such  order  or  certificate  msy  be  in  such 
form  and  may  contain  such  statements  and  particulars  as  such  board 
shall  think  fit ;  and  (save -as  herein  otherwise  provided)  no  suit,  peti-  Court* not  to 
tion,  or  other  proceeding  for  obtaining  any  such  relief,  order,  or  ^^l^^^," 
direction  as  last  aforesaid  shall  be  entertained  or  proceeded  with  by  the  „  to  char? 
court  of  chancery,  or  by  any  court  or  judge,  except  upon  and  in  con-  lie*,  except 
formity  with  an  order  or  certificate  of  the  said  board ;  provided  always,  ^"^f^Jf  * 
that  this  enactment  shall  not  extend  to  or  affect  any  such  petition  or  board, 
proceeding  in  which  any  person  shall  daim  any  property  or  seek  any 
relief  adversely  to  any  charity. 

XVIII.  Provided  always,  that  it  shall  be  lawful  for  her  Majesty's  Saving  for 
attorney-general  acting  ex  officio  to  make  such  applications,  and  take  JJjJ^^fJJ^* 
and  prosecute  such  proceedings  with  respect  to  any  charity,  in  the  fiig  «r  t^'ia. 
court  of  chancery  or  otherwise,  as  to  him  may  seem  fit,  as  if  this  act 

had  not  been  passed ;  and  that  nothing  in  this  act  contained  shall  be 
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Rule,  3,  port,  constroed  as  dUpeniing  with  the  fist  or  allowance  of  her  Majeit^'i 
attorney-general  with  respect  to  any  proceeding  not  being  an  appli« 
cation  under  the  jurisdiction  created  by  this  act  where  mch  fiat  or 
allowance  was  necessary  before  the  passing  of  this  act. 


Board  may 
upon  the 
report  of  an 
inspector, 
authorise 
proceed  iogs 
where  no  no> 
ticehasbem 

ffiTRl  to 

them,  and 
may  in  othsr 
caset  cause 
loca]  inquiries 
by  their  in- 
■pertor. 


Power  for 
boaxtl  to  cer- 
tify certain 
cases  to  the 
attorney- 
general. 


XIX.  Provided  also,  That  where  upon  any  report  of  any  inspector 
under  this  act  or  otherwise  it  appears  to  the  said  board  that  any  suit, 
petition,  or  other  proceeding  concerning  or  relating  to  any  charity,  or 
the  estate,  funds,  property,  or  income  thereof,  would  be  proper  or 
expedient,  it  shall  be  lawful  for  the  said  board  by  their  order  to  autho- 
rise or  direct  such  suit,  petition,  or  proceeding  to  be  commenced,  pre- 
sented, or  taken,  and  to  give  such  directions  in  relation  thereto  as  the  said 
board  may  think  proper  ;  and  thereupon  such  suit,  petition,  or  pro- 
ceeding  may  be  commenced,  presented,  or  taken  accordingly,  without 
any  such  previous  notice  in  writing  as  hereinbefore  mentioned ;  and 
the  said  board,  before  giving  any  such  opinion,  advice,  or  direction 
upon  any  such  application  as  aforesaid,  or  making  any  such  order  or 
certificate  after  notice  to  them  as  aforesaid,  may,  where  local  inquiry 
appears  to  them  to  be  requisite,  cause  such  inquiry  to  be  made  by  one 
of  their  inspectors  ;  and  the  said  board  may,  in  any  case  where  they  see 
fit,  before  acting  upon  the  report  of  any  inspector,  cause  snch  report 
to  be  deposited,  for  local  inspection,  and  give  notice  of  the  same  being 
so  deposited,  and  consider  any  statements  or  objections  which  may  be 
transmitted  to  them  in  relation  thereto. 

XX.  In  any  case  in  which  it  shall  appear  to  the  said  board  that  the 
institution  of  legal  proceedings  is  requisite  or  desirable  with  respect  to 
any  charity,  or  the  estates,  funds,  property,  or  aflnin  thereof,  and  that 
under  the  circumstances  thereof  it  is  desirable  that  snch  proceedings 
should  be  instituted  by  the  attorney 'general,  it  shall  be  lawful  for  the 
ssid  board,  if  they  so  think  fit,  to  certify  such  case  in  writing  under  the 
hand  of  the  secretary  of  the  said  board,  to  her  Majesty's  attorney- 
general,  together  with  such  statements  and  particnlara  (if  any)  as  in 
the  opinion  of  the  said  board  may  be  requisite  or  proper  for  the  expin* 
nation  of  such  case ;  and  thereupon  the  said  attorney-general,  if  upon 
consideration  of  the  circumstances  he  think  fit,  shall  institute  and  pro* 
secute  such  legal  proceedings  as  he  shall  consider  requisite  or  proper 
under  the  circumstances  of  such  case,  by  information  or  petition  in  the 
court  of  chancery,  or  by  application  to  a  judge  thereof  at  chambera,  or 
to  a  district  court  of  bankruptcy,  or  county  court  under  the  jurisdiction 
given  by  this  act. 

XXI.  Board  may  sanction  building  leateSt  working  mines,  doing 
repairs  and  improvements ;  and  may  authorise  the  application  ^  ike 
charity  funds  or  the  raising  qf  money  on  mortgage  for  those  purposes. 

XXII.  Committtoiiers  to  authorise  trustees  to  remove  officers. 

XXIir.  Board  may  smtetion  compromise  <^  claims  on  behalf  of 
charity. 


XXIV.  Board,  under 
exchange  of  charity  lands 


circumstances,  may  authorise  sale  or 


XXV.  Board  may  authorise  the  redemption  of  rentcharges. 

XXVI.  Leases,  sales,  See.  authorised  by  the  board  to  be  vaiid. 

XXV II.  Trustees  qf  charities  enabled  to  purchase  sitisfor  building 


cap.  187.]        Charitable  Truits  Act,  1868.  167 

from  owner9  wuler  diMHUty,  ^e,,  aeearding  to  ike  prooUioiu  of 
LamU  Clmu€9  CnuoHdatUm  Act,  1845. 

XXVIII.  In  cotcf  of  ehariiiUf  ike  ineomei  of  which  exeeod  30/., 
moMter  of  the  rolle  and  viee-chaneeilore,  upon  applieaiione  to  them 
at  ehambers,  to  have  the  tame  juriedietion  ae  the  court  qf  chancery 
or  lord  chancellor  now  hae  upon  information,  ifc.  15  ^  16  Vict. 
c.  80. 

XXIX.  Proviiion  ae  to  chariHee  within  the  Juriedietion  <^  the 
court  of  chancery  of  the  county  palaUne  qf  Lancaeter, 

XXX.  Provieione  ae  to  charitiee  exceeding  30/.  per  ammm  to  «»• 
tend  to  charitiee  in  London  not  exceeding  30  /. 

XXXI.  Lord  chancellor t  with  the  advice  qf  maeter  qf  the  rolle  and 
ffict-^hancellore,  or  two  qf  them,  to  make  general  ordere. 

XXXII.  Where  any  charity  of  which  the  gross  annual  income  for  District 
the  time  being  does  not  exceed  thirty  pounds  shall  be  established  or  courts  of 
administered,  or  be  applicable  wholly  or  partially  to  or  for  objects  or  ^dromi^ 
porposes  within  the  district,  or  any  two  or  more  of  the  districts  of  any  courts  to  hsTo 
district  court  of  bankruptcy,  or  of  any  county  court  or  courts  holden  Jortsdiction 
onder  the  act  of  the  session  holden  in  the  ninth  and  tenth  years  of  the  cfawii^the 
reign  of  her  Majesty,  chapter  ninety-five,  and  the  appointment  or  incomes  of 
ramoTal  of  any  trustee,  or  any  other  relief,  order,  or  direction  whatso-  ^[Ji^  3^^*°^ 
ever  concerning  such  charity,  shall  be  considered  desirable,  and  such 
appointment,  or  removal,  or  other  relief,  order,  or  direction,  might 

now  be  made  or  given  by  the  court  of  chancery  in  respect  either  of  its 
ordinary  or  its  special  or  statutory  jurisdiction,  or  by  the  lord  chan- 
cellor, intrusted  with  tlie  care  and  commitment  of  the  custody  of 
lunatics,  it  shall  be  lawful  for  any  person  authorised  in  this  behalf  by 
the  order  or  certificate  of  the  said  board,  or  for  the  attorney-general, 
to  malce  application  to  such  district  or  county  court,  or,  as  the  case 
may  be,  to  any  one  of  such  district  or  county  courts,  for  such  order, 
direction,  or  relief  as  the  nature  of  the  case  may  require ;  and  such 
district  or  county  court  shall  entertain  such  application,  and  shall  hear 
the  matter  in  open  court,  and  shall  give  such  relief,  and  make  such 
orders  and  directions  in  relation  to  the  matter  of  such  application,  as 
might  now  be  made  or  given  by  the  court  of  chancery  or  by  the  lord  Auiss,  4«10. 
chancellor,  intrusted  as  aforesaid,  in  a  suit  regularly  instituted,  or  upon  P^^- 
petition,  as  the  case  may  require ;  and  the  clerk  of  such  county  court 
shall  transmit  a  copy  of  such  order  or  direction  to  the  office  in  London 
of  the  r^istrar  of  county  courts  judgments,  to  be  there  enrolled :  pro- 
vided always,  that  no  judge  of  any  district  or  county  court  shall  be 
authorised  to  vary  any  decree,  order,  or  direction  of  the  court  of  chan- 
cery, or  of  any  judge  thereof,  or  to  make  or  give  any  order  or  direction 
inconsistent  or  conflicting  with  any  such  decree,  order,  or  direction : 
provided  also,  that  where  two  or  more  district  or  county  courts  shall 
have  concurrent  jurisdiction  with  respect  to  any  charity  under  this  act, 
no  application  in  respect  of  such  charity  shall  be  made  to  or  enter- 
tained by  more  than  one  of  such  district  or  county  courts  at  the  same 
time. 

XXXIII.  The  jurisdiction  hereby  created  and  conferred  on  the  Deputy  sit- 
county  courts  with  respect  to  any  charity  sfa^ll  not  be  exercised  by  any  JJJIf„['^,jQ„rt 
deputy  or  other  person  who  may  for  the  time  being  be  appointed  to  judge  notlo 
lit  and  shall  be  sitting  for  any  such  judge.  ^^^  ^^"^ 
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Where  two  XXXIV.  Where  two  or  more  diiCriet  ooorte  -of  bmkniptey  or 

^  'ruhare  c^*"'^^  oomtt  shall  ooDcarmitly  have  jariadict^n  onder  thif  act  with 

^ncunvnt  respect  to  any  eharity,  it  shall  be  lawfal  for  the  said  board  to  order  to 

jumdicOon,  which  of  sndi  courts  any  appUcatioo  with  respect  to  sach  charity  shall 

^^^  ^  be  made ;  and  erery  such  order  shall  becondusiTeas  to  the  jurisdiction 

which  court  with  respect  to  the  applicatioii  referred  to  in  such  order. 
appliCftUao* 

•oaiibemade.      XXXV.  It  shaU  be  Uwfnl  for  the  ssid  board  to  direct  that  any 

Board  may      application  as  to  any  charity  within  the  jurisdiction  of  any  district 

wru^nthe      ooort  of  bankruptcy  or  oonnty  coort  shall  be  made  before  a  jnd^  of 

jurMdiciionof  the  oooit  of  chanoery,  or  as  to  any  diarity  within  the  jurisdiction  c^tfae 

a  dictrict  or     cowrt  of  chanoery  c»f  the  eoonty  palatine  of  Lancaster,  either  before  tiw 

IShctMk^    chancellor  or  the  noe-chanoellor  of  the  same  oonnty  palatine,  or  before 

before  a  judge  a  judge  of  the  high  court  of  chanoery,  according  to  the  provisions  herein 

of  ^Mooery    ct'otuned  applumble  to  a  charity  the  gross  annual  income  whereof  ez- 

fai  the  flnt      ceeds  thirty  pounds ;  and  in  such  case  such  application  shall  be  made 

inftaooe.         agd  may  be  heard  and  determined  accordingly,  in  like  manner  as  if  the 

gross  annual  income  of  such  charity  exceeded  thirty  pounds ;  and  upon 

the  production  of  the  order  or  certificate  containing  such  direction,  or 

of  A  copy  thereof,  the  application  with  respect  to  which  such  order  or 

certificate  shall  have  been  made  shall  not  be  entertained  or  proceeded 

with  by  such  district  or  county  court. 

No  order  of  XXXVI.  Whenever  any  order  or  decision  is  made  by  any  district 
dutnct  or  eoort  of  bankruptcr  or  county  court  for  the  appointment  or  removal  of 
for  the  ap-  a»y  trustee  of  any  dianty,  or  appronng  of  any  scheme  for  regulating 
poincment  or  or  directing  the  administration  of  any  charity,  or  the  estate,  fonds,  pro- 
tru^tMor  P®*^*  ^  income  thereof,  a  copy  of  every  such  order  or  decision  shall 
approraiofa  immediately  upon  the  making  thereof  be  delivered  or  transmitted  by 
•cbme tote  ^^  deputy  registrar  of  such  district  court,  or  by  the  derk  of  the 
conflr^d  by  county  court,  as  the  case  may  be,  together  with  dl  requisite  particu* 
board.  lars,  to  the  said  board,  for  the  purpose  of  bdng  considered  by  them ; 

and  no  such  order  or  decision  shall  be  valid  or  effectud  until  the  same 
shall  have  been  approved  by  the  and  board,  sudi  approvd  to  be  testi- 
fied by  a  certificate  in  writing,  signed  by  the  secretary  of  the  sdd 
board,  and  no  such  approvd  shall  issue  from  the  said  board  untfl  one 
calendar  month  shdl  have  elapsed  after  the  receipt  by  the  board  of  such 
copy  and  particulars. 

Brnrd.  if  dla-     XXXVII.  In  case  any  such  order  or  decision  as  last  aforesud  of 

"hitmSir  ttf**  *°y  district  coort  of  bankruptcy  or  county  court  shall  not  be  approved 

diktrict  or      ^7  ^^  ■'i^^  board,  it  shall  be  lawful  for  such  board  to  remit  the  same 

county  court,  for  reconsideration  and  decision  by  such  district  or  county  court,  with 

theelwfor     '°^^  remarks  and  recommendations  thereon  (if  any)  as  shdl  seem 

reooBsidcra-    fit  and  ezpedteot  to  such  board,  or  in  the  discretion  of  the  board,  to 

tiijo,  or  may  order  and  direct  that  the  subject  matter  to  which  such  order  or  deci- 

tnaiMrtoa     ^^'^^  relates,  together  with  such  order  or  decision,  shall  be  submitted 

Judge  of  tte     to  the  consideration  and  decision  of  a  judge  of  the  court  of  chancery, 

'^imMv        *^^  ^°  '^^^  last-mentioned  case  no  farther  proceedings  shall  be  had  or 

fhwKfrjr.       t^](en  iQ  the  district  or  county  court  with  respect  to  the  matter  in 

question ;  and  in  case  the  order  or  dedsion  of  the  district  or  county 

court,  on  the  reconsideration  of  any  order  or  riecision  so  remitted  for 

reconsideration,  be  disapproved  as  aforesdd  by  the  sdd  board,  such 

board  shall  refer  such  orders  and  decisions,  and  the  subject  matter 
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Lancaster,  nnder  this  provisioii,  such  judge  shall  have  and  ezereiae  all 
such  jurisdiction,  power,  and  authority  in  relation  thereto  as  in  the 
case  of  a  charity  the  gross  annaal  income  whereof  exceeds  thirty 
pounds,  and  may  make  such  order  in  relation  to  the  matter  of  snch 
order  or  decision  as  to  him  may  seem  proper. 

XXXYIII.  Suhject  to  any  orders  to  be  made  by  the  lord  chan-  How  ordsn 
eeilor  as  herdnafker  mentioned,  and  to  the  other  provisions  of  this  act,  o'  dktrict  or 
all  proceedings  to  be  taken  in  any  district  court  of  bankruptcy  or  ^ideMhlH"' 
county  court,  and  all  orders  and  directions  to  be  made  or  given  by  any  act  to  be  sa- 
snch  district  court  or  county  court  by  Tirtne  of  the  jurisdiction  hereby  fo^^oed. 
created  and  conferred  on  such  court,  shall  respectively  be  subject  to 
the  same  rules  and  regulations,  and  have  the  same  effect,  and  be  regis- 
tered, enforced,  and  executed  in  the  same  manner,  as  the  other  pro* 
ceedings,  orders,  judgments,  and  directions  of  the  same  court  under 
its  ordinary  jurisdiction,  and  it  shall  be  lawful  for  any  snch  district 
court,  or  for  any  county  court,  with  the  consent  of  the  board,  to 
rescind  or  vary  any  order  which  shall  have  been  previously  made  by 
such  court,  without  prejudice  to  any  act  or  matter  in  the  meantime 
done  under  such  order ;  and  for  executing  and  putting  in  force  any 
order  to  be  made  by  any  county  court  under  this  act,  every  judge  of 
any  such  court  shall  and  may  have  and  exercise  all  such  powers  as  by 
the  act  of  the  session  holden  in  the  ninth  and  tenth  years  of  her  Ma- 
jesty, chapter  ninety-five,  are  given  for  enforcing  the  payment  of  any 
debt,  damages,  or  costs  under  the  said  act. 

XXXIX.  Where  any  person  authorised  to  make  any  application  Aiipcal. 
under  this  act  (other  than  her  Majesty's  attorney-general  acting  ex 
officio),  or  any  other  person  who  may  have  been  made  a  party  to  any 
proceeding  upon  any  application  under  this  act,  is  aggrieved  by  or 
dissatisfied  with  any  order  made  by  any  district  court  of  bankruptcy 
or  county  court  upon  any  such  application,  or  any  proceeding  thereon, 
he  may.  within  one  calendar  month  after  the  making  of  such  order, 
give  notice  in  writing  to  the  said  court,  and  also  to  the  said  board, 
that  he  is  desirous  to  apfieal  against  the  same ;  and  if  the  said  board 
think  it  reasonable  and  proper  that  such  appeal  should  be  entertained, 
and  give  a  certificate  to  that  effect,  such  district  or  county  court  shall 
suspend  any  proceedings  upon  the  order  appealed  against  during  such 
time  as  the  circumstances  msy  require ;  and  the  said  board,  if  they  so 
think  fit,  may  require  the  person  giving  any  such  notice  of  appeal  to 
become  bound  with  two   sufficient  sureties,  to  be  approved  by  the 
deputy  registrar  of  such  district  court,  or  by  the  clerk  of  the  county 
court,  as  the  case  may  be,  to  the  treasurers  of  the  said  courts  respec- 
tively, or  such  other  person  as  the  said  board  may  see  fit,  in  such  sum 
as  to  the  said  board  shall  seem  reasonable,  to  pay  such  costs  of  the 
proceedings  on  the  appeal  as  shall  be  ordered  to  be  paid  by  such  appel- 
lant, and  also  (if  the  said  board  so  think  fit)  to  indemnity  the  chaiity 
against  the  costs  and  expenses  of  or  attending  such  appeal ;  and  every 
bond  executed  under  this  provision  shall  be  exempt  fiom  stsmp  duty  : 
provided  slways,  that  it  shall  be  lawful  for  her  Majesty's  attorney- 
general  (acting  ex  officio),  at  any  time  within  three  calendar  months 
alter  the  making  of  any  order  by  a  district  court  or  county  court  nnder 
this  act,  to  lodge  and  commence  and  prosecute  an  appeal  again»t  such 
order,  without  giving  sny  such  notice  or  becoming  bound  as  aforesaid, 
and  every  such  last.mentionefi  appeal  shall  thereupon  be  allowed  by 
the  order  of  snch  district  or  county  court,  and  shall  have  such  other 
effect  as  any  other  appeal  under  this  act 

XL.  Where  any  order  allowing  an  appeal  has  been  made  as  afore-  Pracecdinp 
said,  the  person  thereby  allowed  to  appeal  shall  within  three  calendar  ^  "i'l*^*^ 
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Bond  to  pro- 
Kcutc  appeal 
may  lie  put 
in  suit. 


months  present  a  petition  to  the  oonrt  of  chsnoerj,  setUng  forth  the 
order  appealed  againat,  and  the  order  allowii^  soch  appeal,  and  pray- 
ing soch  relief  aa  the  case  mnj  require ;  and  upon  the  hearing  of  andft^ 
)>etitioB  the  eoart  may  confirm,  vary,  or  rererae  the  order  appealed 
against,  or  may  remit  snch  order  to  the  district  conrt  of  bankruptcy  or 
county  court  by  which   the   same  was   made,  with  or  without  any 
declaration  or  directions  of  the  conrt  of  chancery  in  relation  thereto,  or 
may  proceed  in  relation  to  the  charity  to  which  such  order  relates  as 
in  the  case  of  an  application  under  this  act  to  a  judge  of  the  court  of 
chancery  at  chambers,  and  any  judge  of  snch  court  sitting  at  chambers 
or  in  open  oonrt  may  make  or  give  any  such  orders  or  directions  in 
relation  to  the  matter  of  such  order  as  he  may  see  fit,  or  the  conrt  may 
make  such  other  order  in  relation  to  the  matter  of  any  such  appeal  as 
to  the  court  may  seem  just,  and  as  might  be  made  in  the  case  of  a  suit 
regularly  instituted,  or  a  petition,  as  the  case  may  require ;  and  in  case 
the  party  allowed  to  appeal  do  not  within  such  three  calendar  months 
present  such  petition  of  appeal,  the  order  against  which  such  appeal 
was  allowed  ahall  be  final ;  and  in  case  any  costs  adjudged  on  any  such 
appeal  to  be  paid  by  the  party  allowed  to  appeal  be  not  paid,  sucb 
bond  as  aforesaid  may  be  pnt  in  suit,  and  the  money  to  be  recorered 
on  erery  such  bond  shall  be  applied  to  indemnify  the  charity  estate  or 
the  person  damnified,  or  otheiwise  in  such  manner  aa  the  justice  of  the 
case  may  require,  and  tiie  court  or  judge  by  whom  such  appeal  may 
have  been  heard  skill  think  fit. 


No  chancery 
Jtsdge.or 
district  or 
county  court 
in  proceed- 
ings under 
this  act  to 
try  titles,  Ac. 


XLI.  Prorldcd  always.  That  no  judge  of  the  court  of  chancery,  nor 
any  district  court  of  bankruptcy  or  county  court,  shall  upon  any  pro- 
ceedings under  this  act  hare  jurisdiction  to  try  or  determine  the  title  at 
law  or  in  equity  to  any  real  or  personal  property,  or  any  term  or 
interest  therein,  as  between  any  charity,  or  the  trustee  thereof,  and  any 
person  holding  or  claiming  such  real  or  personal  property,  term,  or 
interest  adversely  to  such  charity,  or  to  try  or  determine  any  question 
as  to  the  existence  or  extent  of  any  charge  or  trust. 


Notice  to  be 
published  of 
application 
for  schemes 
or  appoint- 
ment or  re. 
mova]  of 
trustee*  under 
thisatt. 


XLII.  Before  any  implication  shall  be  made  to  any  judge  of  the 
oonrt  of  chancery,  or  to  any  district  conrt  of  bankruptcy  or  county 
court,  under  any  of  the  provisions  herein  contained  for  the  establish- 
ment or  alteration  of  a  scheme  or  the  appointment  or  removal  of  any 
trustees  or  trustee,  notice  in  writing  of  soch  intended  application  shall 
be  given  in  such  form  and  manner  as  the  said  board  shall  have 
directed ;  and  if  the  order  be  that  snch  notice  be  affixed  to  or  near  the 
door  of  any  parish  or  district  church,  the  incnmbent  and  church- 
wardens of  such  parish  or  district  are  hereby  respectively  required  to 
allow  snch  notice  to  be  affixed  and  to  remain  so  affixed  during  such 
period,  not  less  th&n  fifteen  days,  as  the  said  board  shall  have  oidered ; 
and  in  any  case  in  which  the  order  shall  be  that  such  notice  shall  be 
affixed  to  any  place,  evidence  that  the  same  has  been  so  affixed  shall  be 
deemed  and  taken  as  primd  facie  eridence  that  it  has  remained  affixed 
daring  the  period  prescribed  by  the  board. 

^y  y^*^  XLIII.  Every  application  to  any  judge  or  conrt  under  the  jnrisdic- 
nuy  te  iMde.  ^^  created  or  conferred  by  any  of  the  provisions  of  this  act,  may  be 
*  made  by  her  Majesty's  attomey*general,  or,  subject  to  the  provisions 
aforesaid,  by  all  or  any  one  or  more  of  the  trustees  or  persona 
administering  or  claiming  to  administer,  or  interested  in,  the  charity 
which  shall  be  the  subject  of  such  application,  or  any  two  or  more 
inhabitants  of  any  parish  or  place  within  which  the  charity  is  adminis- 
tered or  nppliesble ;  and  it  ahall  be  lawful  for  her  Majesty's  attorney- 
general,  for  the  time  being  acting  ex  ofieiOf  to  make  application  by 
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petition  to  the  court  of  chancery  with  respect  to  any  charity  under  the  Attome\'- 
proTiatons  of  the  act  paased  in  the  fifty-second  year  of  King  George  '^^Ji'IJf,* 
the  Third,  chapter  one  hundred  and  one,  or  under  the  provisions  of  Ser'iSd^Gec).  :t. 
any  act   or   acts  passed  or  to  be  passed  authorising  the  application  '^  ^^^' 
to  the  same  court  by  petition  according  to  the  provisions  of  the  said  Rvie,  17, 
act  ^^• 


in 


XLIV.  For  the  porpoies  of  determining  the  jurisdiction  under  this  Sutement 
act  with  respect  to  any  charity,  or   the  right  to  appeal  from   the  b«^d  of^hlf 
determiuation  of  a  judge  of  the  court  of  chancery,  it  shall  be  lawful  for  amount  of  in- 
tiie  said  board  to  declare,  according  to  such  judgment  as  they  may  be  ^"l!i°^f"L 
able  to  form  upon  the  returns  or  statements  before  them  in  relation  to  fufficient^ 
any  charity,  whether  the  gross   annual  income  for   the  time  being  evidence  for 
of  such  charity  does  or  does  not  eiceed  thirty  pounds  or  one  hundred  ^^^7^^"^. 
pounds  (as  the  case  may  require),  and  a  statement  in  any  certificate  tion  or  pro- 
or  order  of  the  said  board  that  according  to  such  judgment  as  aforesaid  ®"^j|^^- 
the  gross  yearly  income  of  any  charfty  does  or  does  not  exceed  thirty  ^^  ^  ** 
pounds  or  one  hundred  pounds  shall   be  sufficient   evidence  of  the 
amount  of  the  gross  annual  income  of  such  charity,  for  the  purpose  of 
determining  such  jurisdiction  or  right  to  appeal  as  aforesaid  ;  and  any 
certificate  or  order  made  by  the  said  board  under  this  act,  authorising 
any  proceeding  or  application  concerning  any  charity  to  be  taken  or 
made  to  any  district  court  of  bankruptcy  or  county  court,  or  to  the 
court  of  chancery,  or  any  judge  thereof,  shall  state  that  the  gross  annud 
income  for  the  time  being  of  such  charity  does  not  eiceed  thirty  pounds, 
or  does  exceed  thirty  pounds  (as  the  case  may  be) :  provided  always, 
that  where  any  charity,  or  the  trustees  thereof,  in  addition  to  the  prin-  Proviso  an  to 
dnal  endowment  for  its  general  objects  and  purposes,  shall  be  possessed  E^'^'^  ^"' 
of  or  entitled  to  any  other  endowment  for  any  particular  or  special     ^'°**"  '* 
object  or  purpose  arising  out  of  or  in  its  nature  or  application  connected 
with  the  general  objects  or  purposes  of  such  charity  it  shall  be  lawful 
for  the  said  board,  having  regard  to  the  circumstances  of  each  such 
caae,  and  to  the  object  and  extent  of  the  proposed  application  and  liti- 
gation, to  determine  whether  such   endowment  for  such   particular 
or  special  object  or  purpose  should,  for  the  purposes  of  jurisdiction 
and  proceedings  under  this  act,  be  considered  and  treated  as  forming 
part  of  the  general  endowment  of  the  charity,  or  as  a  separate  or  inde- 
pendent charity,  and  such  board  shall  frame  their  certificate  or  order 
accordingly. 

XLV.  The  lord  chancellor  shall  make  such  orders  for  regulating  Lord  Chin- 
proceedings  by  and  before  the  judges  of  district  courts  of  bankruptcy  ^kJ^^den 
and  county  courts  under  this  act,  and  for  fixing  and  determining  the  for  regulating 
fees  to  be  taken  in  respect  of  such  proceedings,  as  he  may  see  fit ;  and,  Cl^^j|)^^' 
subject  to  such  orders,  such  judges  msy  regulate  the  proceedings  trict'^and^ 
before  them  respectively  so  as  to  render  them  as  summary  and  inex-  oounty  courts 
pensive  as  convenientiy  may  be.  See  Hu/««« 

XLYI.  Retervation  ofrighU  and  frwilegm  ^f  Ckitr9h  ^England 
with  Tuptet  to  eharitiet* 

XLVII.  Seeretarp  to  be  treosurtr  qf  ehiorUiea ;  nteh  treasurer  to 
be  a  corporation. 

XLVIII.  Land  holden  upon  tnut  for  a  charity,  ettbject  tojurit- 
diction  qf  court  qf  chancery  and  qf  judge,  mag  be  veeted  in  treasurer. 
Proviso. 

XLIX.  Orders  mag  be  made  revesting  land,  8fc,,  in  the  trustees  qf 
the  charity. 
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L.  TVeaswer  to  be  a  bare  truttee. 

Judfft  may         LI.  The  tecretary  for  the  time  befaig  of  the  »iid  botrd,  and  Mcfa 

order  trui.      other  piibhc  officer  or  officers  at  the  lord  chaDoellor  shall  appoint, 

hoidm/itock,  '^^  ^  official  trustees  of  charitable  fdnds,  and  where  trustees  or  other 

f'c,  brioDff.    persons  having  in  their  names,  or  in  the  name  of  any  deceased  pcraoa 

rhf  lit/rab-    ^  ^hom  they  are  representatives,  in  the  books  of  the  Bank  of  Bnglaod, 

ject  to  hto       or  of  the  East  India  or  South  Sea  Company,  or  of  any  other  public 

jiiriadictlon  to  company,  any  annuities,  stock,  or  shares,  or  holding  any  government 

lo'offlriaT"*  ^'^  parliamentary  or  other  securities  in  trust  for  any  charity*  shall  be 

trustees.         desirous  to  transfer  or  deposit  the  same  to  or  with  the  said  official 

trustees  in  trust  for  such  charity,  or  where  any  persons  shall  be  desirooa 

of  transferring  or  depositing  as  aforesaid  any  annuities,  stocks,  shareSr 

or  securities  for  discharging  any  legacy  or  charge  given  or  made  to  or 

for  the  benefit  of  any  charity,  or  where  it  shall  appear  to  the  court  of 

chancery,  or  to  any  judge  of  such  court,  or  of  any  district  court  of 

bankruptcy,  or  county  court  having  jurisdiction  under  this  act,  that 

any  annuities,  stock,  shares,  or  securities  held  in  trust  for  any  charity 

ought,  for  the  purpose  of  security  or  convenient  administration,  to  be 

transferred  or  deposited  as  aforesaid,  it  shall  be  lawful  for  such  court 

or  judge  to  order  the  transfer  or  deposit  of  such  annuities,  stock, 

shares,  or  securities  to  or  with  such  official  trustees. 

Sccreury  to        JjII.  The  secretary  of  the  said  board  shall  keep  separate  accounts  of 

acrountsof     ^®  annuities,  stock,  shares,  and  securities  belonging  to  esch  separate 

funds  of  Mch  charity,  and  the  said  official  trustees  shall  pay  the  dividends  or  interest 

charity.  ^^  income  thereof  to  the  trustees  or  persons  acting  in  the  administration 

of  such  charity,  or  otherwise  dispose  thereof,  and  transfer  such  annuities, 

stock,  shares,  or  securities  (when  occasion  shall  require),  as  the  court 

of  chancery,  or  any  judge  of  such  court,  or  of  any  district  court  of 

bankruptcy,  or  county  court  having  jurisdiction  under  this  act,  or  other 

lawful  authority,  shall  direct. 

LIII.  TVutieee  may  depont  deedi,  6fc,,for  eeeurity  in  a  repository 
provided  by  the  board. 

LIV.  Power  to  board  to  frame  echemeafor  the  appropriation  of 
charitable  property  to  varied  truitt, 

LV.  Notice  to  be  given  brfore  approval  o/tcheme»t  ond  oijectiona 
may  be  eubmittedfor  the  consideration  of  the  board. 

LYF.  Board  may  alter  or  modify  or  approve  oftchemee. 

LVII.  The  matter  ofechemee  may  he  referred  to  an  inepector  for 
heat  inquiry. 

LVII  I.  Tntpeetore  to  report  the  retult  cf  inquiry  to  the  board. 

iichemcs  LIX.  Every  scheme  to  be  approved  by  the  ssid  board  shall  be  oer- 

prove/coba  *'^^  ^7  them,  and  for  that  purpose  shall  be  embodied  in  a  certificate 
cvrtiflcd  by  to  be  made  by  the  said  board,  and  sealed  with  their  seal ;  and  in  erery 
the  board,  case  a  copy  of  such  certificate  shall  be  deposited  in  some  convenient 
Copv  of  tudi  place  within  the  parish  or  one  of  the  parishes  or  the  district  in  which 
be'dn^^^ed  ****  charity  in  question  shall  wholly  or  partially  be  situated  or  admi- 
in  the  parish  nistered,  and  at  the  office  in  London  of  the  registrar  of  county  courts 
or  district,  judgments,  and  a  notice  shall  slso  be  given,  in  such  manner  as  the 
ghen!^'^      board  shall  direct,  which  notice  shall  refer  to  the  certificate  so  depo* 

sited,  and  shall  state  the  intention  of  the  board  to  proceed  with  the 

scheme  thereby  certified. 


cap.  137.]        Charitable  Trusts  Act,  1863.  173 

LX.  Amnual report  to  he  hidirfore parHamemtf  which  thaU  eet 
forth  mil  the  oektmeo  approved, 

LXI.  Accounts  qf  trutteee  qfeharitiee  to  be  delivered  to  the  clerks 
sf  county  eourte,  clerks  qf  the  peace,  and  to  the  board,  Bep.  by  t.  44 
0/ 18  ^- 19  Vic/.  <?.  124. 

LXII.  This  act  shall  n<it  eitend  to  the  anWenitiet  of  Oxford,  Cam-  Exemptions 
bridge,  London,  or  Durham,  or  any  college  or  hall  in  the  said  nni? er-  ^'^"^  ^  . 
■ities  of  Oxford,  Cambridge,  and  Durham,  or  to  any  cathedral  or  col  ^S^'*"^^ 
legiate  chnrdi,  or  to  any  bidlding  registered  as  a  place  of  meeting  for 
retigioss  worship  with  the  registrar-general  of  births,  deaths,  or  mar- 
riages in  England  and  Wales,  and  bond  fide  used  as  a  place  of  meeting 
for  religioua  worship ;  nor  shall  this  act,  for  the  period  of  two  years 
firom  the  passing  thereof,  extend  or  be  in  any  manner  applied  to 
charities  or  institutions,  the  fnnds  or  income  of  which  are  applicable 
exclosiTely  for  the  benefit  of  persons  of  the  Roman-catholic  persoasiony 
And  which  are  mider  the  saperintendence  or  control  of  persons  of  that 
persuasion,  nor  shall  this  act  extend  or  be  applied  to  the  commissioners 
of  Queen  Anne's  bounty,  or  to  the  British  Museum,  or  to  any  friendly 
or  benefit  society,  or  sarings  bank,  or  any  institution,  establishment, 
or  society,  for  religious  or  other  charitable  purposes,  or  to  the  auxiliary 
or  branch  associations  connected  therewith,  wholly  maintained  by 
voluntary  contributions,  or  any  bookselling  or  publishing  business  car* 
ried  on  by  or  under  the  direction  of  any  society  wholly  or  partially 
exempted  from  this  act,  so  fkr  as  such  business  is  or  shall  be  carried 
on  by  means  of  voluntary  contributions  only,  or  the  capital  or  stock  of 
such  business ;  and  where  any  charity  is  maintained  partly  by  volun-  Pioviskmi  as 
tary  subscriptions  and  partly  by  income  arising  from  any  endowment,  to  ^^^uUies 
the  powers  and  provisions  of  the  act  shall,  with  respect  to  such  charity,  Mrtly'by 
extend  and  apply  to  the  income  from  endowment  only,  to  the  exdu-  lunury  lu 
alon  of  voluntary  subscriptions,  and  the  application  thereof;  and  no  *cripti0*^ 
donation  or  bequest  unto  or  in  trust  for  any  such  charity  as  last  afore- 
said, of  which  no  special  application  or  appropriation  shall  be  directed 
or  declared  by  the  donor  or  testator,  and  which  may  legally  be  applied 
by  the  governing  or  managing  body  of  such  charity  as  income  in  aid 
of  the  voluntary  subscriptions,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  board,  or  the  powers  or  provisions  of  this  act ;  and 
DO  portion  of  any  such  donation  or  bequest  as  last  aforesaid,  or  of  any 
voluntary  subscription,  which  is  now  or  shall  or  may  from  time  to  time 
be  set  apart  or  appropriated  and  invested  by  the  governing  or  ma^ 
naging  body  of  the  charity,  for  the  purpose  of  being  held  and  applied 
or  expended  for  or  to  some  defined  and  specific  object  or  purpose  con- 
nected with  such  charity,  in  pursuance  of  any  rule  or  resolution  made 
or  adopted  by  the  governing  or  managing  body  of  such  charity,  or  of 
any  donation  or  bequest  in  aid  of  any  frind  so  set  apart  or  appropriated 
for  any  such  object  or  purpose  as  aforesaid,  aball  be  subject  to  the 
jurisdiction  or  control  of  the  said  board  or  the  powers  or  provisions  of 
this  act ;  and  nothing  in  this  act  shall  subject  the  funds  or  property  of 
any  missionary  or' other  similar  society,  or  the  missionaries,  teachers, 
or  officers  of  such  society,  or  of  any  branch  thereof,  which  funds  or 
property  shall  not  be  within  the  limits  of  England  or  Wsles,  to  the 
jurisdiction  of  the  said  bosrd :  provided  always,  that  the  said  exemp- 
tion shall  not  extend  to  any  cathedral,  collegiate,  chapter,  or  other 
sdiools. 

LXI  1 1.  Exempted  eharitiea  may  petition  eornmiieionere  to  have 
benefit  of  act, 

LXIV.  Dieputee  among  membere  of  exempted  eharitiee  may  be 
ftferrsd  to  arbitration  of  eommisrionert, 
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LXV.  Legal  aiaie  of  landM  now  vetted  m  wnmieipal  eorpormiimu 
<m  eharitabU  trusts  to  be  vested  in  trusteet.    b  Sf  6  Will.  4,  e.  76. 

inrcrpretji-  LXY I.  In  the  ooDttinction  of  this  act,  except  where  the  context  or 

luta  of  tcnnt.  other  provisions  of  the  act  may  require  a  different  constmction,  the 
expression  *'  oonrt  of  chanoerj  "  shall  mean  and  inchide  the  master  of 
the  rolls  and  ererj  judge  of  the  oonrt  of  chancery  in  Enjiland ;  the 
expression  *'  lord  chancellor  "  shall  mean  and  indnde  the  lord  dhaii* 
cellor  of  Great  Britain  and  the  lord  keeper  and  commissioners  of  the 
great  seal  of  Great  Britain  for  the  time  being ;  the  expressions  "  dis* 
trict  oonrt  of  banknptcy  "  and  "  district  oonrt "  shall  mean  and  indnde 
every  district  oonrt  of  bankruptcy  established  or  to  be  established  vnder 
the  act  of  the  fifth  and  sixth  years  of  the  reign  of  her  present  Migesty, 
chapter  twenty-two,  or  under  any  other  act  or  acts  passed  or  to  be 
passed  for  the  alteration  or  amendment  or  the  extension  of  the  Mme 
act,  or  for  the  establishment  of  any  district  oonrt  or  coorts  of  bank- 
ruptcy in  England  or  Wales,  and  every  commissioner  or  judge  of 
every  such  district  court ;  the  expression  *'  county  court "  shall  mean 
and  include  every  county  court  holden  or  established  or  to  be  holdcn 
or  established  under  the  act  of  the  ninth  and  tenth  years  of  her 
Majesty,  chapter  ninety-five,  or  any  act  or  acts  passed  or  to  be 
passed  for  the  alteration  or  extension  of  the  same  act,  and  every 
judge  of  any  such  court ;  the  expression  "  charity "  shall  mean 
every  endowed  foundation  and  institution  taking  or  to  take  effect 
in  England  or  Wales,  and  coming  within  the  meaning,  purview,  or 
interpretation  of  the  statute  of  the  forty-third  year  of  Queen  Elixabethy 
chapter  four,  or  as  to  which,  or  the  administration  of  the  revenues  or 
property  whereof,  the  court  of  chancery  has  or  may  exerdse  jurisdic- 
tion ;  the  expression  "  trustee  **  of  any  charity  shall  mean  and  indnde 
every  person  and  oorpontion  seised  or  possessed  of  or  entitled  to 
any  real  or  personal  estate,  or  any  interest  therein,  in  trust  for  or  for 
thet  benefit  of  such  charity,  or  all  or  any  of  the  objects  or  purposes 
thereof,  and  every  member  of  any  such  corporation ;  and  the  expres- 
sion "the  board"  diall  mean  the  said  charity  commissioners  sitting 
as  a  board  under  this  act:  and  the  expression  ''endowment"  shall 
mean  and  include  all  lands  and  real  estate  whatsoever,  of  any  tenure, 
and  any  charge  thereon,  or  interest  therdn,  and  all  stocks,  funds, 
monies,  securities,  investments,  and  personal  estate  whatsoever,  which 
shsll  for  the  time  being  bdong  to  or  be  held  in  trust  for  any  charity, 
or  for  all  or  any  of  the  objects  or  purposes  thereof ;  and  the  expres- 
sion *'  land  "  shall  extend  to  and  indude  manora,  messuages,  buildings, 
tenements,  and  hereditaments,  corporeal  and  incorporeal,  of  every 
tenure  and  description. 

fixteat  of  act.      LXVII.  This  act  shall  not  extend  to  Scotland  or  Ireland. 

Short  Utle.         LXVIII.  This  act  may  be  dted  as  <*The  ChsriUble  Trusts  Act, 
1853." 
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CHARITABLE  TRUSTS  ORDERS,  1853. 


Orders  for  regulating  Proceedings  by  and  before  tlie  charitabls 
Judges  of  County   Courts  under   *^The  Charitable    ©""bm" 
Trusts  Act,  1853,"  and  for  fixing  and  determining       — 
the  Fees  to  be  taken  in  respect  of  such  Proceedings^ 
made  by  tlte  Right  Honourable  Robert  Monsey  Baron 
Cranworthj  Lord  High  Chancellor  of  Great  Britain* 

WHBRKASi,  in  puniiance  of  '*  The  Cbaritable  Trnsts  Act,  1853," 
certain  orders  were,  on  the  8th  day  of  December  1853,  made  by  me, 
for  r^;iilating  proceeding^  by  and  before  the  judges  of  the  coooty 
courts,  and  for  fixing  and  determining  the  fees  to  be  taken  in  respect  of 
euch  proceedings,  and  such  orders  were  limited  to  be  in  force  until 
further  orders  should  be  made  for  regulating  such  proceedings  as  afore- 
said :  Now,  seeing  fit  to  make  such  further  orders,  I  hereby  revoke  the 
said  orders  of  the  8th  day  of  December  1853 :  and,  in  pursuance  of 
**  The  Charitable  Trusts  Act,  1853,"  I  hereby  direct  that  the  orders 
iiereinafter  mentioned  shall  be  used  in  the  county  conrts  for  regulating 
proceedings  by  and  before  the  judges  of  the  countj  conrts,  and  for 
tiling  and  determining  the  fees  to  be  taken  in  respect  of  such  proceedings 
until  further  orders  shall  be  made  by  me  for  the  same  purpose,  under 
'*  The  Charitable  Trusts  Act,  1853." 

March  6thf  1S54.  Cranwohth,  C. 

I.  The  clerk  of  every  county  court  shall  keep  a  book,  to  be  called  Record. 
'*  The  Charitable  Trusts  Book,"  in  which  all  proceedings  taken  in  that 
court  in  matters  of  charitable  trusts  shall  be  recorded  in  the  form  in 

the  schedule  hereunto  annexed. 

II.  When  any  person  has  obtained  the  required  order  or  certificate  Proeeedings 
from  the  charity  commissioners,  and  he  is  desirous  of  taking  proceed-  ^L£^*^ 
ings  in  the  county  court,  he  shall  produce  such  order  or  certificate  to  '^**°^' 
the  clerk,  who  shall  retain  and  file  the  same  in  numerical  order  in  his  ''  ''  '*"''' 
office,  and  the  party  producing  such  order  or  certificate  shall  be  deemed 

the  plaintiff  in  such  proceedings  ;  and  the  person  served  with  a  mm- 
m9n»  under  Order  IV.  shall  be  deemed  the  defendant. 

III.  When  the  attorney-general  shall  propose  to  take  proceedings  Proceedings 
in  the  county  court,  he  shall  cause  to  be  delivered  or  transmitted  to  ^l^^^^"^^' 
the  clerk  a  written  statement  showing  the  nature  and  object  of  the  ^ 
proposed  proceedings,  and  the  derk  sImU  retain  and  file  such  statement  "*    '  ^'^' 
in  numerical  order  in  his  office,  and  the  attorney-general  shall  in  such 
proceedings  be  deemed  the  plaintiff;  and  the  person  served  with  a 
iunuHom  under  Order  IV.  shall  be  deemed  the  defendant. 

rv.  Upon  the  production  of  any  order,  certificate  or  statement  Summons. 
hereinbefore  mentioned,  the  clerk  shall  at  the  instance  of  the  plaintiff  s.  32,  ante. 
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Notice  to 
attend  pro> 
oecdings. 

1.32. 


Scrvioeof 
summoiu, 
and  notice  to 
attend  pro- 
ceeding!. 

s.  38. 

Notice  of 
hearing. 

1.32. 


prepare  a  iummoiu  tbereoo  in  the  form  set  forth  in  the  icbediile  here-^ 
onto  annexed,  in  which  shall  be  stated  the  snbstanoe  of  the  order, 
certificate,  or  statement,  and  be  shall  make  as  many  copies  thereof  as 
there  are  parties  required  by  the  plaintiff,  in  writing,  to  be  snmmoned, 
and  two  aidditional  copies,  the  one  to  be  filed  in  the  clerk'a  office,  and 
the  other  to  be  transmitted  to  the  charity  commisaionerB. 

y.  The  clerk,  if  required  by  the  plaintiff,  shall  prepare  a  noiiet  to 
attend  proceedrngt  in  the  form  set  forth  in  the  said  schedule  to  be 
serred  on  any  persons  indicated  by  the  plaintiff,  in  writing,  beaidet 
those  summoned  under  the  last  preceding  order,  and  the  said  derk 
shall  make  as  many  copies  thereof  as  there  are  persons  to  whom  such 
notice  is  to  be  given,  and  two  additional  copies,  one  to  be  filed  in  hli 
office,  and  the  other  to  be  transmitted  to  the  charity  commiaaionerk 

VI.  The  clerk  shall  forthwith  transmit  by  prepaid  post  letter  a  copy 
of  the  ntmmotu  to  each  of  the  parties  required  to  appear,  and  a  copy 
of  the  notice  to  attend  proceedingt  to  each  of  the  persons  indicated  by 
the  plaintiff,  and  anch  transmission  shall  be  sufficient  lerfioe,  nnleai 
the  judge  shall  in  any  case  otherwiae  direct 

VII.  Where  the  plaintiff  does  not  require  any  iumrnom  or  no/tee  to 
attend  proceedingt  to  be  issued,  the  clerk  shall  prepare  a  notice  nf 
hearing,  in  the  form  set  forth  in  the  said  schedule,  and  two  additionil 
copies  thereof,  one  to  be  filed  in  his  office,  and  the  other  to  be  trani- 
mitted  to  the  charity  commissioners,  and  shall  either  deliTer  such 
notice  to  the  plaintiff,  or  cause  it  to  be  serred  on  him  by  prepaid  post 
letter,  unless  the  judge  shall  in  any  case  otherwise  direct. 


Summon*  VIII.  In  all  cases  it  shall  be  competent  for  the  clerk,  if  required  by 

t°1iei«^  the  plaintiff,  to  mmnum  some  persons,  and  to  serve  othera  with  either 

in  certain  ^  ^^^  ^  ^^  Mid  noticet ;  or  to  serre  a  notice  qf  hearing  on  tlie 

case*.  plaintiff,  and  «iiotftee/oa/<eiMf|rroee«<ifv«  on  any  other  person. 

s.  32. 

Jndgtftpoivcr.      IX.  In  all  cases  it  shall  be  competent  for  the  jodge  to  direct  m  any 
t.  92.  case  what  persons,  or  additional  persons,  shall  be  serred  with  a 

wume  or  notice  to  attend  procee£ng9  or  notice  qf  hearing. 


Judge's  Dota 
tnoidiaarjr 


a.  32. 


Judge's  note 
wheie  attor- 


prooeeds. 
i.43. 


X.  Upon  the  requisition  of  the  charity  commissioners,  a  copy  of  the 
judge's  note  of  the  eridence  taken  at  the  hearing,  or  such  part  thereof 
as  may  be  required  by  the  commissioners,  shall  be  transndtted  under 
tbeseal  of  the  court  by  the  judge  to  them  at  their  offioe  by  pott  or 
otherwise. 

XI.  Upon  the  requirition  of  the  attorney-general  in  prooeedii^ 
instituted  by  him,  a  copy  of  the  judge's  note  of  the  eridence  Uken  aft 
the  hearing,  or  such  psjrt  thereof  aa  may  be  required  by  the  attorney- 
general,  shall  be  transmitted  under  the  seal  of  the  court  to  him  by  poat 
or  otherwise. 


Copy  of  pro-       XII.  A  copy  of  the  summons,  notice  to  attend  proceedings,  notice 

ceed&igs  to  be  to  appear,  together  with  a  copy  of  the  order  made  by  the  court,  shall 

SSstamT'    ^  ^^  '^■^  ^  tranamitted  by  the  derk,  forthwith  after  the  hearing,  by 

»t  P^'*^  ^^  otherwise,  aa  the  judge  shall  direct,  to  the  office  of  the  com- 


Fc 

inepoieof 
charitf  ex« 
ceedslOi. 


XIII.  Where  the  annual  income  of  the  charity  exceeds  10/.  the 
eourt  fees  shall  be  payable  as  in  caaea  within  the  ordinary  jurisdiction 
of  the  court,  without  prqudioe  to  the  priril^ge  of  the  attomey-geneml 
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n  to  costs,  and  the  charitable  ftinds  may  be  made  liable  to  the  payment  ■.  4A. 
thereof,  at  the  discretion  of  the  judge. 

XIV.  Where  the  annual  income  of  the  charity  does  not  exceed  the  Fen  where 
sum  of  10/.  no  fees  of  court  shall  be  payable  out  of  the  fbnds  of  the  {2|°2['J^ 
diarity ;  nor  shall  any  fees  be  paid  by  any  party  to  the  proceeding,  iq/. 
unless  the  jadge  shall,  in  his  discretion,  order  any  of  the  parties  to  the  ^  ^ 
proceeding  before  him  to  pay  such  fees  of  court  as  he  shall  think  fit, 
without  prejudice  to  the  privilege  of  the  attomey-geoeral  as  to  costs. 

XV.  Where  more  than  one  charity  is  joined  in  one  application,  one  Feet  ^^«^ 
set  of  court  fees  only  shall  be  payable,  such  fees  to  be  calculated  on  Jf^^i^.^ 
the  aggregate  amount  of  the  incomes  of  the  charities  so  joining.  ^^  ^^ 

XVI.  Where  court  fees  are  payable,  they  shall  be  calculated  accord-  Fen.  how 
ing  to  the  scale  of  fees  applicable  to  proceedings  for  the  recovery  <»J«»«t«*. 
of  tenements  under  the  9  &  10  Vict.  c.  95,  a.  122,  {a)  the  annual ''  ^ 
income  of  the  charity,  like  the  annual  rent  of  the  tenement,  being 
treated  as  the  basis  of  calcnlatioo. 

XVII.  At  the  hearing,  any  person  who  has  been  summoned,  or  has  Who  may 
received  notice  to  attend  proceedings,  or  who  is  authorised  to  apply  ^I^Jf' 
onder  sect.  43  of  **  the  Charitable  Trosts  Act,  1853,"  may  appear,  and  ^  ^ 
shall  be  beard  to  oppose  the  application  authorised  by  the  order  or 
certificate  of  the  commissioners,  or  the  statement  of  the  attorney- 
general,  subject  to  the  payment  of  such  costs  as  the  judge  shall  direct. 

XVI II.  The  order  or  certificate  of  the  commisstoners,  or  statement  Effect  of 
of  the  attorney-general,  as  to  the  amount  of  the  annual  income,  shall  ^^^*^r 
be  conclusive  on  the  court ;  and  the  other  statementa  contained  in  the  oertiflcate,  or 
certificate  or  order  of  the  commissioners,  or  the  statement  of  the  attorney- 
attorney-general,  shall,  unless  disputed,  be  taken  as  true.  tutonrat. 

t.44. 

^IX.  Where  any  person  is  desirous  of  appealing  against  an  order  Appeal, 
made  by  the  court  in  any  matter  of  a  charity,  he  shall,  within  one  ca-  ^,3^. 
lendar  month  after  making  such  order,  give  notice  in  writing,  stating 
the  grounds  of  such  intended  appeal  to  the  court ;  and    such  notice 
may  be  served,  by  post  or  otherwise,  on  the  clerk  of  the  said  court  at 
his  office. 

XX.  The  forms  contained  in  the  schedule  may  be  varied  by  the  ForoM. 
court,  according  to  the  circumstances  of  each  case. 

XXI.  The  enactments,   aecretary  of  state's  orders,  practice,  and  Practice  to 
forms  in  force  and  used  in  the  county  courts  shall,  subject  to  the  fore-  i^*jJJ"5£?* 
going  orders,  be  adopted  with  reference  to  proceedings  in  matters  of  orderi. 
charitable  trusts,  so  far  as  the  same  are  applicable,  muiatU  mutaudis. 

XXII.  The  accounts  of  trustees  of  charities,  when  delivered  to  the  clerks' duties 

derk  of  the  county  court,  shall  be  filed  by  him  in  numerical  order,'and  JJ^,/^""*' 

annually  indexed  alphabetically  accurdiog  to  the  titles  of  such  cha-     -.^^1^ 

rities;  or  the  names  or  description  by  which  they  are  known,  or  may  be  J^  ,.  JJ" 

identified.  J8fti»Viet. 

C.124. 

(a)  See  19  At  80  V  let  c.  108,  ».  50,  and  schedule  (C.) 


b5 


^  7S  Appendix  to  Part  I. 


SCHEDULE  OF  FORMS. 


Summoni. 


In  the  countjr  court  of  holden  at 

(Seal.) 

In  the  matter  of  {iiile  qfehariiy). 

No.  of  charity. 

(iSTame,  de§eription,  and  addreu  qf  party  to  be  iummoned.)    Yon 
are  herebj  summoned  to  appear  at  a  coonty  coart  to  be  holden  at 

on  the  day  of  18    at  the  hoor  of 

in  the  forenoon,  upon  the  hearing  of  an  application  which  haa  been 
made  to  the  court  in  the  matter  of  the  above  charity,  by  which  it  is 
auggefted  (hire  9tate  tmbstanee  tf  order,  eertijicate,  or  etatemeni). 
And  you  are  informed,  that  if  you  do  not  attend  pursuant  to  the  r^ 
quiaition  of  this  summons,  the  court  may  proceed  in  the  matter  in  your 
absence,  and  make  such  order  as  may  appear  just  therein.  And  you 
are  further  informed,  that  if  you  do  not  obey  such  order,  you  will  be 
liable  to  be  imprisoned  by  order  of  the  court. 

Clerk  of  the  court. 
Dated  this  day  of  18  . 


Notice  to  attend  Proeeedinge, 

In  the  county  court  of  holden  at 

(Seal) 

In  the  matter  of  {title  qf  cAorifyO 

No.  of  charity. 

(Name,  deteription,  and  addreee  fif  party  to  whom  notice  ie  to  be 
ghen,)  Take  notice,  that  the  hearing  of  an  application  in  the  matter 
of  tbe  above  charity,  by  which  it  is  suggested  {here  etate  eubetanee  qf 
order,  certificate,  or  etatement),  will  take  place  on  the  day 

of  18     ,  at  the  aboye  county  court. 

The  object  of  this  notice  is,  that  if  you  are  denrous  of  attending  the 
said  hearing,  you  are  at  liberty  to  do  so,  and  you  may  be  heard  in  sup- 
port of  any  objection  you  lutve  to  such  proceedings  in  respect  of  the 
above  charity. 

But  if  you  do  not  attend  at  the  hearing,  you  wHl  not  be  subject  to 
any  ooita  or  penalty  in  respect  of  such  non*attendance. 

JLm    Bm, 

Clerk  of  the  court. 
Dated  this  day  of  18    . 
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Notice  qf  Hearing. 

In  the  coanty  court  of  holden  at 

(Seal.) 

In  the  matter  of  {tUle  of  charity,) 

No.  of  charity. 

(Name,  deecription,  and  addreet  of  party  to  tDkom  notice  ie  to  be 
given).    Take  notice,  that  the  hearing  of  the  application  in  the  matter 
of  iht  above  charity  ia  appointed  to  take  place  at  thia  court  on  the 
day  of  18     .* 

Clerk  of  the  Court. 
Dated  thia  day  of  18    . 

*  Thie  ekoutd  be  ai  the  earlieet  eonoenient  titting  of  the  court. 


No.1. 


Form  qf  Record. 
AsHLBT,  Lady,  Charity  of.    In  the  Matter  of. 


On  the  day  of  18      an  order  {certificate 

or  statement,  ae  the  case  may  be)  waa  produced  by  {state  the  party 
producing  or  transmitting  it),  and  the  same  haa  been  numbered  1  {or, 
as  the  case  may  be,  according  to  the  priority  tf  production  to  the 
clerk.) 

On  the  day  of  18    a  summons  {or  other 

process,  as  the  caee  may  be),  was  issued  and  directed  to  be  served  by 
post  {or  otherwise,  as  the  case  may  be)  on  {state  the  parties),  requir- 
ing  him  {her  or  them,  as  the  case  may  be)  to  appear  at  thia  court  on 
the  day  of  18    . 

At  a  court  holden  on  the  day  of  18 

appeared  {state  parties  appearing,  or  reasons  for  not  appearing,  and 
whether  they  appeared  by  counsel  or  otherwise.  If  any  adjournment 
4akes  place,  state  the  cause  thereqf,  and  adjournment,  and  until  when 
adjourned ;  then  on  Me  adjournment  day,  proceed  in  a  similar  manner 
as  on  the  first  day  of  hearing ;  and  ihe  same  on  every  successive 
adjournment  day.  When  the  matter  is  finally  disposed  of,  then 
proceed) — 

The  matter  having  been  heard,  the  court  made  the  following  order 
(here  state  the  order.  If  any  other  proceedings,  whether  before  or 
after  the  final  order,  are  taken  in  the  matter,  they  must  be  recorded 
in  a  similar  manner  in  their  prt^er  places.  It  will  not  be  necessary  to 
set  forth  on  ihe  record  any  of  the  evidence,  as  that  will  appear  on  the 
judge's  notes  ;  but  any  document  produced,  or  any  copy  thereof,  which 
ihe  judge  requires  to  be  filed,  should  be  filed  along  with  the  other 
papers  relating  to  the  matter.) 

{When  the  record  of  proceedings  in  any  charity  occupies  more  than 
one  page,  ihe  record  may  be  continMied  on  the  next  blank  page,  and  a 
rrference  should  be  made  from  such  previous  page  to  such  next  page, 
and  from  such  next  page  to  such  previous  page.  The  book  in  whicA 
ihe  record  is  kept  should  be  paged  throughout,  and  have  an  alpha- 
betical index  at  the  end.  The  names  of  the  charities  should  be  ar- 
ranged in  the  index  alphabetically,  and  the  numbers  qf  the  pages  m 
which  any  proceedings  are  recorded  should  be  given  at  the  end  of  the 
names,) 
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Fwm  of  Order  for  the  Remo9al  or  Appointment  of  a  T*nutee,  or 
Removal  and  Appointment  of  a  Trutt^e ;  vetting  the  Betatee  of  a 
Charity  in  a  TViutee ;  and  approving  a  Scheme. 

In  the  county  ooart  of  holden  at 

(Seal.) 

In  the  matter  of  (title  ofeharitg). 
No.  of  charity. 

Upon  tbb  applicatioh  of  (name,  deteriptUm,  and  addrete  ^f 
applicant)  to  (here  ttate  the  eubetance  of  the  application  amthorieed 
by  the  order  or  certificate  ;  but  in  the  cote  of  a  echeme,  only  refer  to 
a  a»  **tL  certain  scheme  for  regalating  or  directing  the  administntion 
of  the  said  charity/')  and  upon  hearing  the  matter  of  the  said 
application : 

It  is  ordered  that  (name,  deecriptUm,  and  addreee)  one  of  [or 
the  trustee]  the  trustees  of  the  above  charity  be  remored  [or  that 
(namct  deecription,  and  addreee)  be  appointed  a  trustee  of  the  said 
charity],  [or  that  (name,  detcription,  and  addreee)^  one  of  the  trustees 
(or  the  trustee)  of  the  said  charity  be  removed,  and  that  (name^  detcrip* 
tion,  and  addreee)  be  appointed  a  trustee  instead  of  the  said  (name  nf 
removed  trtuteeY] :  And  it  is  further  ordered  that  (etate  pro- 
perty and  rights  of  the  charity  at  described  or  indicated  in  the  order 
or  certificate)  do  vest  in  the  said  (nanue  of  trueteee  in  whom  the  eaid 
property  and  rights  are  to  vest) :  And  it  is  purthbr  ordered  that 
the  scheme  set  forth  in  the  schedule  hereunto  annexed  for  the  regu- 
lating (or  directing)  the  administration  of  the  said  charity  be  approved 
and  established. 

Given  under  the  seal  of  the  court  this  day  of  18    • 

By  the  court, 

A,B, 
Clerk  of  the  Court 

Schedule  rafbried  to  in  the  foregoing  order. 

(Here  insert  scheme  approved  of, ) 

This  ia  the  sohedttle  referred  to  in  the  above  order. 

(Clerk's  signature,) 

\*  Where  the  application  to  the  court  does  not  embrace  all  the 
subjects  of  the  above  form,  such  part  may  be  adopted  as  is  applicable 
to  the  exigency  qfthe  ease. 


Form  of  Order  under  Section  48. 

In  the  county  court  of  holden  at 

(Seal.) 

In  the  matter  of  (title  qf  charity.) 

No.  of  charity. 

Upon  the  application  of  (name,  description,  and  address  of 
applicant)  to  (here  state  the  substance  qf  the  application  authorised 
by  the  order  or  certificate)  and  UPON  bearing  the  matter  of  such 
application : 
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It  is  ordvrbd  that  the  (here  deteribe  the  eetatee  ^f  the  charity 
a»  deeeribed  or  indicated  in  the  order  or  certificate)  holden  in  tmat 
for  the  above-mentioned  charity  do  Test  in  **  the  treasarer  of  public 
charities  "  and  his  sucoesBora  in  tmst  for  the  said  charity. 

(Where  any  periodical  or  other  payment  tt  directed  with  reaped 
to  any  copyhold  land,  add  at  to  a  periodical  payment  the  folUnoing 
clauae :)  And  it  is  further  ordbrxd,  with  the  consent  of  the 
(name,  detcription,  and  addreu  qfthe  lord  qf  the  manor  wherein  the 
eetatee  are  aituated)  that  the  sum  of  j£  be  paid  by 

(name,  deecription,  and  addreea  qf  perum  ordered  to  pay)  to  the 
said  lord  of  the  manor  of  on  the  day  of 

next,  and  on  the  same  day  in  each  snooeeding  year 
(at  the  eaee  may  be\  in  compensation  for  fines  or  other  profits  which 
would  have  become  due  upon  the  death  or  admittance  of  the  tenants  of 
such  land,  being  part  of  the  said  manor  holden  upon  trust  for  the  said 
charity. 

Oifen  under  the  seal  of  the  court,  this  day  of 

18    . 

By  the  court, 

Clerk  of  the  court. 


Form  of  Order  under  Section  51. 

In  the  county  court  of  holden  at 

(Seal) 

In  the  matter  of  (title  qf  charity). 
Ko.  of  charity. 

Upon  the  application  of  (name,  deecription,  and  addreea  qf 
applicant)  to  (here  atate  the  aubttanee  qf  the  application  authoriaed 
by  the  order  or  certificate),  and  upon  bearing  the  matter  of  the 
said  application, 

It  is  ordered  that  (namea,  deacriptiona,  and  addreaaea)  [where 
they  are  peraonal  repretenialivea,  inaert  **  the  executors  (or  admi- 
nistrators) of  (name,  deacription,  and  addreaa)  deceased  "]  do  transfer 
tlie  £  banks/,  per  centum  annuities,  or  reduced  annuities, 

or  31.  5«.  per  centum  annuities,  or  bank  stock,  promissory  note,  bill 
of  exchange,  bond,  debenture,  or  other  security  (aa  the  caae  may  be) 
standing  in  the  name  (or  names)  (inaert  the  namea,  deacriptiona,  and 
addreaaea  of  theperaone  in  whoae  namea  the  etock  ia  atanding)  into 
the  names  of  (namea  qf  official  truateea). 

[Where  securities  are  to  be  deposited,  vary  the  preceding  order, 
commendog  with  the  words  "  do  transfer,"  and  substitute  the  follow- 
ing :  "do  deposit  the  following  exchequer  bills,  dated,  that  is  to  say. 
No.  1,806  for  500  /.,  No.  772  for  50  /.,  &c.,  or  any  other  exchequer 
bills  for  which  the  same  may  be  exchanged  (aa  the  caae  may  be) 
with  (namta  qf  official  trueteee).'] 

GiTcn  under  the  seal  of  the  court,  this  day  of 

18     . 

By  the  court, 

JLm    B», 

Clerk  of  the  court. 
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Form  of  Order  for  Payment  of  Money  by  any  Truttee  of  any  Charity 
or  any  Perton  holding  Money  belonging  to  any  Charity • 

In  the  county  court  of  holden  at 

Seal.) 

In  the  matter  of  {tiile  of  charity). 
No.  of  charity. 

Upon  the  application  of  {name,  description,  and  addren  of  applt- 
cant)  to  (here  state  the  nbttance  of  the  application  authorised  by  the 
wder  or  certificate),  and  upon  hearing  the  matter  of  the  said  appli- 
cation, 

It  is  ordsbbd  that  {name,  description,  and  address)  do,  on  or 

before  the  day  of                               18     ,  pay  the  sum  of 

£  [with  interest  thereon  {if  any)]  to  {state  party 
w  account). 

Given  under  the  aeal  of  the  court  this  day  of 

IS    . 


By  the  court, 


Clerk  of  the  court. 


Notice  of  Appeal, 

In  the  matter  of  {name  charity), 

I  {name,  descr^tion,  and  address  of  the  appellant)  do  hereby  give 
notice,  that  I  am  aggrieved  by  (or  dissatisfied  with)  a  certain  order 
made  by  the  county  court  of  holden  at 

and  dated  the  day  of  and  that  I  intend  to  appeal 

against  the  same,  and  the  grounds  of  appeal  are  that  {here   state 

grounds.) 

(signed)        {AppeUant^s  name). 

To  the  clerk  of  the  county  court  of  holden  at 

dated  this  day  of  18    . 


^o^tee  qf  Sureties, 
In  the  county  court  of  holden  at 

'  In  the  matter  of  {title  of  charity.) 

Take  notice  that  the  sureties  whom  I  propose  as  my  sureties  on  the 
appeal  in  the  above  matter  are  [here  state  the  full  names  and  additions 
of  the  sureties,  whether  housekeepers  or  freeholder  ^  rati. 

dences  for  the  last  six  months,  therein  mentioir  or 

city,  places,  streets,  and  numbers,  ifemy.'i 
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Farm  of  Bond. 

Know  all  men  by  these  presents  that  we  (namet,  deseripiiorUt  ond 
addreaes)  and  (namety  defcripiiont,  and  addresset)  are  jointly  and 
sererally  bonnd  to  (name,  deteription,  and  addrest  qf  obligee)  in 
£  of  i^d  and  lawful  money  of  Great  Britain,  to  be  paid 

to  the  said  (name  ^obligee)  or  his  certain  attorney,  executors,  admi- 
nistrators, or  assigns.  For  which  payment  to  be  made,  we  bind  our- 
seWes  and  each  (and  every)  of  us,  in  the  whole,  oar,  and  each  of  our 
hdrs,  executors,  and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seals,  and  dated  this  day  of 

one  thousand  eight  hundred  and 

Whereas  an  order  dated  the  day  of  18    was  made 

in  the  matter  of  {name)  charity  by  the  county  court  of 
holden  at  and  (nam/e,  deeeription,  and  addrees  qfappeU 

lant)  stales  himself  to  be  aggrieved  by  (or  diaeaiitfied  with)  the  said 
order,  and  has  given  notice  of  appeal  pursuant  to  the  Charitable  Trusts 
Act,  1853,  and  the  practice  of  the  court :  and  whereas  the  Charity 
Commissioners  of  England  and  Wales  have  required  that  the  said 
(appellant)  should,  together  with  two  sufficient  sureties,  become  bound 
to  (peraon  whom  the  eommkeionere  direct  to  be  obligee)  in  the  sum 
of  £  to  pay  such  costs  of  the  proceedings  on  the  appeal 

as  shall  be  ordered  to  be  paid  by  the  said  appellant  [if  required  by  the 
eommiuioneri,  and  also  to  indemnify  the  charity  against  the  costs  and 
expenses  of  and  attending  such  appeal.] 

And  whereas  the  above  named  (namee,  deeeriptiont,  and  addreetee 
qfeuretiee),  at  the  request  of  the  said  (luime  of  appellant)  have  agreed 
to  enter  into  the  above  written  obligation  for  Uie  purpose  aforesaid, 
and  the  security  intended  to  be  given  has  been  approved  of  by  (name 
of  clerk). 

Now  the  condition  of  this  obligation  is  such,  that  if  the  above  I  approve  of 
bounden  (names),  and  any  or  either  of  them,  shall  pay  unto  the  said  thUbood. 
(name  of  the  obligee),  his  executors,  administrators,  or  assigns,  the  (<'•*•)  •'•  ^ 
costs  of  the  said  appeal,  as  the  said  court  of  appeal  shall  order,  then 
this  obligation  shall  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

A.  B.    (l.  8.) 

C.  J).      (L.  8.) 

B.  F.      (L   8.) 

Signed,  sealed,  and  delivered  by  the  above  bounden,  in  the  pre- 
sence of 
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CHARITABLE  TRUSTS  AMENDMENT, 

1855. 


18  &  19  VICT.  CAP.  124. 


CRARITASLC 

amVvoITiwt  ^^  ^ct  to  amend  the  Charitable  Trusts  Act^  1863. 


ACT,  1H.U. 


[14th  August  1855.] 


16 &  17 Vict       I*  "The  ChariUble  Trusts  Act,  1853,"  hereinafter  called  '*  the 

c.  137.  MMi  principal  act,"  and  this  act,  shall  be  construed  together  as  one  act, 

te  ramtrucd  ^^^  '^^f  provisions  of  the  principal  act  inconsbtent  with  this  act  are 

together.  hereby  repealed. 

The  ecu  of         IV.  Every  act  of  the  board  may  be  sufficiently  authenticated  by  the 

hcm'to  tw'  *^  ^^  ^®  ooniDiiuioners,  and  the  signature  of  their  aecretarj,  or  in 

authenti-  his  absence,  of  the  chief  clerk, 
cated. 

Entrieiin,  V.  All  orders,  certificates,  schemes,  and  other  documents  issued 

^„^fg^   under  the  seal  of  the  board  shaU  be  deemed  and  taken  to  be  the 

booki  of  the   originals,  and  copies  thereof  shall  be  entered  in  the  books  of  the  board, 

tewrd,  h^     BQfi  all  such  entries  may  be  sufficiently  certified  by  the  signature  of  the 

ticated!"      ~  secretary,  or  in  his  absence  of  the  chief  clerk  :  every  order,  certificate, 

scheme,  and  other  document  purporting  to  be  sealed  with  the  seal  of 

the  board  shall  be  received  in  evidence  without  further  proof ;  and 

any  writing  purporting  to  be  a  copy  extracted  from  the  said  books, 

and  to  be  certified  as  aforesaid,  shall  be  received  in  evidence  in  like 

mailner* 

T*»  offi«W  XII.  Any  court  or  judge  having  jurisdiction  to  order  the  transfer  of 
SiwiUble  Btock  in  the  public  funds,  or  etock  or  shares  of  any  public  company, 
fundi  may  be  to  the  official  trustees  of  charitable  funds,  shall  have  power  alao  to 
SSRoMTMUk  »«l*»orise  such  trustees  to  call  for  a  transfer  of  and  to  tranafer  such 
fen  tothein  Stock  or  shares,  and  may  also  order  the  payment  to  the  same  trustees 
of  stock,  ft&  of  any  principal  monies  of  any  charity,  under  the  same  circumstances 
in  which  the  transfer  of  stock  to  them  may  now  be  ordered. 

For  the  legu-      XXV.  No  transfer  of  any  stock,  shares,  or  lecuritiea  s^  be  made 
traiMfm  and   ^  ^  official  trustees  of  charitable  funds,  nor  shall  any  money  other 
paymenuto     than  the  dividends  or  interest  of  any  such  stock,  shares,  or  securities 
dulinuHi^'  ■■  ^fonnid,  be  paid  to  their  account,  except  in  pursuance  of  an  order 
of  the  court  of  chancery,  or  of  some  judge  thereof,  or  of  a  district 
court  of  bankruptcy,  or  county  court,  or  of  the  board ;  and  no  transfer 
of  any  such  stock,  shsres,  or  securities  shall  be  made  by  the  official 
trustees,  except  under  the  order  of  such  court  or  judge,  or  under  the 
order  of  the  board  signed  by  two  commissioners,  or  authenticated  in  such 
manner  as  the  lord  dianceilor  from  time  to  time  by  any  order  under  his 
hand  direct ;  and  no  tranafer  to  or  by  the  official  trustees  shall  be  per- 
mitted by  the  governor  and  company  of  the  Bank  of  England  or  any 
other  company  contrary  to  thia  provision. 
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An  Act  for  the  better  securing  the  Payment  of  Small 
Debts.  [9th  Augiut  1846.] 


That  if  anj  penon  ia  or  shall  be  indebted  to  anj  other  in  a  aam  Creditor  ob- 
not  ezoeeding  twentj  poonda  beaidea  coata  of  aoit,  by  force  of  any  ^^SrofiSer 
judgment  obtained,  or  of  any  order  for  the  payment  tiiereof  or  of  any  in  iwpeet  of 
costs  in  any  court,  which  judgment  or  order  riiall  hate  been  obtained  *  <|^gy 
from  any  court  of  competent  jariadiction  in  England,  it  ahall  be  lawful  "?Siy 
for  the  creditor  so  baring  obtained  a  judgment  or  order  to  obtain  a  sum-  fuminon  the 
mona  from  any  commissioner  of  the  court  of  bankruptcy  for  the  district  ^^^^^^^ 
in  which  such  debtor  shall  reside  or  be,  or  from  any  court  of  requests  or  doner  of 
conscience,  or  inferior  court  of  record  for  the  reooTery  of  debtS|  or  tenicruptt  or 
other  court  for  the  recovery  of  small  debts,  within  the  jurisdiction  of  ^S|||^|,'^ai^ 
whidi  such  debtor  shall  reaida  or  be,  having  a  judge  who  shall  be  either 
ft  barrister-at-law,  apecial  pleader,  or  an  attorney  who  dmll  have  prac- 
tised as  an  attorney  for  not  leu  than  ten  years  in  one  of  her  Majeaty's 
fluperior  courta  of  common  law  at  Weatminster,  which  aommons  such 
commissioner  of  the  court  of  bankruptcy  or  auch  court  ahall  be  antho- 
risd  and  required  to  grant,  according  to  the  form  in  schedule  (A.) 
hereunto  annexed,  npon  the  application  of  such  creditor  by  any  petition 
or  note  in  writing,  according  to  the  form  in  achedule  (B)  hereunto  Ond»btor 
annexed i  and  the  debtor  appearing  before  such  commissioner  or  court  J|[||^w|^  ^* 
at  the  time  to  be  appointed  in  such  summons,  shall  be  examined  by  unbed  by 
the  said  commissioner  or  court,  and  shall,  if  the  creditor  think  lit,  be  Uiecommii- 
interrogated  before  auch  commissioner  or  court  by  the  creditor  sum-  ^^  ^ 
mooing  him,  touching  the  manner  and  time  of  hia  contractmg'hiB  debt, 
the  meana  or  prospect  of  payment  he  then  had,  the  property  or  means 
of  payment  he  still  hath  or  may  have,  the  disposal  he  may  have  made 
of  any  property  since  contracting  auch  debt;   and  auch  creditor  ^^^' °^*y 
ahall  also,  if  such  commissioner  or  court  shall  think  fit,  be  examined  aminedf^' 
by  the  said  commissioner  or  court  touching  his  daim  against  the  said 
debtor,  and  shall,  if  the  debtor  think  fit,  be  interrogated  before  such 
commissioner  or  court  by  the  said  debtor  touching  the  said  claim  againat 
him ;  and  it  shall  be  lawful  for  such  commissioner  or  court  to  make  an 
order  on  the  said  debtor  for  the  payment  of  hia  debt  by  inatalmenta  or 
otherwise ;  and  In  oaae  such  debtor  shall  not  attend  aa  required  by  the  Jf '^I  ^*^l 
aaid  aummooa,  and  ahall  not  allege  a  sufficient  excuse  for  not  attending,  ^^  ^^^  '  °' 
or  shall,  if  attending,  refuse  to  disclose  his  property,  or  his  transao-  latitfactory 
tiona  respecting  the  same,  or  respecting  the  contracting  of  the  debt,  or  JjJ^i  M^r 
ahall  not  make  anawer  thereof  to  the  satisfhction  of  the  commissioner  to  have^en 
or  court,  or  shall  appear  to  auch  commissioner  or  court  to  have  been  fuilty  of 
guUty  of  fraud  in  contracting  the  debt,  or  of  having  wilfully  contracted  ^y  i^e*^^/ 
it  without  reaaonable  proapect  of  being  able  to  pay  it,  or  of  having  mittad. 
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concealed  or  made  away  with  his  property  in  order  to  defeat  his  c*^U 
tors,  or  if  he  appears  to  have  the  means  of  paying  the  same  by  instal- 
ments or  otherwise,  and  shall  not  pay  the  same  at  such  times  as  the 
commissioner  or  court  shall  order,  or  as  the  court  ahall  haTe  ordered 
in  which  the  original  judgment  shall  have  been  obtained  or  order 
made,  then  in  any  of  the  said  cases  it  shall  be  lawful  for  such  commis- 
sioner or  the  judge  of  such  court  to  order  such  debtor  to  be  committed 
for  any  time  not  exceeding  forty  days,  to  the  common  gaol  wherein  the 
debtors  under  judgment  and  in  execution  of  the  auperior  courts  of 
justice  may  be  confined  within  the  county,  city,  borough,  or  place  in 
which  such  debtor  shall  be  resident,  or  to  any  other  gaol  or  debtors 
prison  within  the  same  county,  city,  borough,  or  place  which  shall  bj 
any  declaration  of  one  of  her  Majesty's  principal  secretaries  of  state  be 
allowed  as  a  place  of  imprisonment  under  this  act,  so  loni^  as  tocfa 
declaration  shall  remain  in  force  and  unreroked. 

!h!!nte*«i.         IL  And  be  it  enacted.  That  every  bailiff  and  messenger  to  whom 
truted.  any  such  order  shall  be  issued,  or  who  shall  be  acting  as  an  officer  of 

the  high  bailiff  of  Westminster  or  Southwark  in  the  execution  of  any 
such  order  issued  to  such  high  bailiff,  shall  be  thereby  empowered  to 
take  the  body  of  the  person  against  whom  such  order  ahall  be  made, 
and  all  constables  and  other  peace  officers  within  their  several  juris- 
dictions shall  aid  in  the  execution  of  every  such  order ;  and  no  protec- 
tion or  interim  or  other  order  issuing  out  of  any  court  of  bankruptcy  or 
for  the  relief  of  insolvent  debtors,  nor  any  certificate  obtained  after 
such  order  for  impriaonmeot  under  this  act,  shall  be  available  to  any 
debtor  imprisoned  under  such  order  as  aforesaid. 

!^t*^to  ^^^*  ^°^  ^  ^^  declared  and  enacted,  That  no  imprisonment  under 
n^nguUh  this  act  shall  in  anywise  operate  as  satisfaction  or  extinguishment  of  any 
the  debtt  but  (jlebt  or  demand;  but  any  person  imprisoned  under  this  act,  who  shall 
^iSStatlt  ^^«  P^^  ^^  satisfied  the  debt  or  demand,  or  the  instalments  thereof 
the  instai-  payable,  and  costs  remaining  due  at  the  time  of  the  order  of  imprison- 
'"^^pagbte,  ment  being  made,  and  all  subsequent  costs,  shall,  upon  entry  of  snch 
£•..  t)M  '  payment  endorsed  on  the  order  of  imprisonment  signed  by  the  plaintiff 
debtor  to  be  or  his  attorney,  be  discharged  out  of  cnstodv  by  leave  of  a  commis- 
discharged.  gjQn^r  or  judge  of  the  court  in  which  the  order  of  imprisonment  was 
made. 

IV.  Certain  court*  to  have  the  like  powere  in  original  euite, 

V.  W^ere  teveral  eourte  exiet  in  the  eame  town,  ^e, ,  buHneu  not 
to  be  tran^erredjrom  one  to  the  other* 

Appiicatioa  y  I.  And  be  it  declared  and  enacted,  That  in  making  application  to 

Kkffi«ri?frc.  ^7  commissioner  or  court  as  aforesaid,  or  taking  any  proceedings 

need  not  be'  nnder  this  act,  or  under  the  act  of  the  last  session  of  Parliament,  in- 

"^^^  ^f  tituled,  '*  An  Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and 

attor^^  Execution,''  or  uflder  an  act  made  in  the  sixth  year  of  the  reign  of 

7  ft  8  Vict,  her  Majesty,  intituled,  **  An  Act  for  the  Relief  of  Insolvent  Debtors," 

^'^'  it  shall  not  be  requisite  for  any  party,  whether  creditor  or  debtor,  to 

i  n6  mto*  cn^ploy  citl^er  counsel  or  attorney  or  solicitor. 

Affldavfto  In  vji.  j^^  y^  it  enacted,  That  any  affidavit  of  any  prisoner  in  any  of 
wd  taSl-  her  Majesty's  prisons  or  gaols  in  England  to  be  used  in  matters  of 
venqr  niav  be  bankruptcy  or  insolvency,  or  under  or  by  virtue  of  any  statute  relating 
leSert  rf  **  ^  bankrupts  or  insolvent  debtors  or  of  this  act,  may  be  sworn  before 
pmont.  the  visiting  or  other  justice,  or  if  within  twelve  hours  none  snch 

shall  attend,  then  by  the  principal  keeper  or  gaoler  of  such  prisons 
or  gaols  respectively,  and  they  and  he  shall  be  respectively  autho- 
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riied  and  required  to  administer  the  oath  apon  any  inch  affidavit  or 
affidavits. 

VIII.  And  whereas  it  is  expedient  to  protect  the  actual  necessaries  Actual  nece*- 
of  or  belonging  to  judgment  debtors  from  being  seized  in  execution;  ^^ot\\i&g- 
be  it  enacted,  That  from  and  after  the  passing  of  this  act  the  wearing  Sft  to  be'^" 
apparel  and  bedding  of  any  judgment  debtor  or  his  family,  and  the  Mixed. 
tools  and  implements  of  his  trade,  the  value  of  such  apparel,  bedding, 

tools,  and  implements  not  exceeding  in  the  whole  the  value  of  five 
pounds,  shall  not  be  liable  to  seizure  under  any  execution  or  order  of 
any  court  against  his  goods  and  chattels. 

IX.  to  XIII.  Relate  to  the  jurhdictUm  and  appointment  of  Judges 
qf  inferior  eowtt. 

XIV.  Givee  power  to  the  Judge  to  frame  a  table  o/feee  to  be  paid 
by  the  euitort  m  inferior  courte. 

XV.  Regulatee  the  feet  to  be  taken  in  courte  of  bankruptcy. 

XVI.  to  XXI.  Relate  to  proceedinge  in  the  inferior  courte  above- 
mentioned, 

XXII.  Enactt  that  the  warrant,  being  backed  by  a  Justice  of  the 
peace,  may  be  executed  within  hie  district  of  the  Jurisdiction  qf  the 
court  from  which  it  issued. 

XXII[.  And  be  it  declared  and  enacted.  That  all  the  enactments  of  Powers  of 
the  said  act  of  the  last  session  of  parliament  and  of  the  several  acts  7  ^^^piff; 
under  which  the  said  several  courts  are  now  held  or  constituted,  shall  ^^i^  to  :hifi 
within  their  several  districts  be  deemed  to  apply  to  every  proceeding  act 
under  this  act,  so  far  as  the  same  are  applicable,  and  not  repugnant  to 
the  proviiions  of  this  act. 

XXIV.  And  be  it  enacted,  That  in  the  construction  of  this  act  the  interpreta- 
word  "judge"  shall  be  construed  to  include  every  person,  being  g[>n  of  terms 
either  a  barrister  at  law  or  a  special  pleader,  or  an  attorney  of  one  of        ^  ^ 
her  Majesty's  superior  courts  of  common  law  at  Westminster  who 
ahall  have  practised  as  an  attorney  for  at  least  ten  years  in  one  of  her 
Majesty's  superior  courts  of  common  law  at  Westminster;  who,  ac- 
cording to  the  constitution  of  the  court,  presides  in  any  such  court  as 
aforesaid,  or  acts  as  judge  or  assessor  therein,  whether  by  the  title  of 
judge,  or  barrister,  or  county  clerk,  assessor,  or  steward  or  deputy 
steward,  or  by  any  other  style  or  tittle  whatsoever;  and  the  word 
**  person"  shall  include  a  body  corporate;  and  every  word  importing 
the  singular  number  or  masculine  gender  shall  include  also  several 
persons  or  things,  and  females  as  well  as  males,  unless  the  context 
shall  require  another  construction. 
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AppUeaiion  for  Summont  of  Debiort, 


In  the  matter  between 


creditor,  and 
of 


debtor. 


Be  pleased  to  aammon 
•  "Judgment  touching  the  debts  due  to  me  by  the  ♦ 
or  order,"  as    on  my  behalf, 
thecaaemay  (signed)  X 

of  J 


to  answer 
of  the  court  off 


t  Set  forth  the 
•tyle  or  other 
fufflcient  de* 
icrlption  of 
the  court* 
which  gave 
the  judgment 
or  made  the 
order. 

t  Party'i 
name. 

S  Statfaig  his 
addition. 


this 


day  of 


1850. 


Debt 
Costa 


£ 
£ 


To 


derk  of  the  county  court  of 


at 


Ob$erv0,^The  act  requires  both  parties  personally  to  submit  to  be 
examined  and  interrogated.  Their  appearance,  however,  is  not  neces- 
sary, when  order  is  to  be  made  on  consent. 


County  court  of 

In  the  matter  between 

On  day  of 


Summotu  of  Debtor, 
at 


creditor,  and 
185 


debtor. 


•  *<  Judgment 
or  order,'*  aa 
thecaaemay 
be. 

t  Set  forth  the 
atyle  or  other 
•ufflcioit  de- 
•eription  of 
the  court 
that  gave  the 
Judgment  or 
made  the 
order. 


Yon  are  hereby  required  to  appear  before  the  county  court  of 

to  be  holden  at  on  the  day  of 

at  of  ihe  clock  in  the  noon  precisely, 

to  answer  such  questioos  as  may  be  put  to  you  touching  the  not 
having  paid  to  of  the  sum  of  £ 

recovered  in  a  certain  *  off 

By  order  of  the  court. 


Debt    - 
Costs   - 


£ 
£ 


(signed) 


Judge. 


To 


of 
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Summmu  to  Witnen* 

Countj  court  of  at 

In  the  matter  of  a  sDmmons  puraoant  to  the  act  for  the  better  secaring 
the  payment  of  small  debts. 

Between  creditor,  and  debtor. 

On  dajof  185     . 

You  are  hereby  required  to  appear  before  the  county  court  of 
at  on  the 

clay  of  at  of  the  clock  in  the 

noon  precisely,  then  and  there  to  be  examined  as  a  witness,  at  the 
instance  of  one  of  the  parties  to  the  said  matter 

♦  •  If  the  wit- 


And  hereof  you  are  not  to  fail  at  your  peril. 

fiy  the  court. 


nets  to  to 
produce  any 
bookfor 


rp^  ^m  wriUnn,  here 

To  Of  huert."and 

(sig;ned)  Judge.      a2ao  that  vou 

bring  with 

Jouanduft). 
uce  to  tne 
Mid  coinn)i»- 
•inner  at  the 

Order  far  PaymetitqfJMt  ^  In»talmetU9.  place  afoic^ 

/•c.^1  \  '*l<t  the  bonk 

[oeBi,)  called 

In  the  county  court  of  at  &17^^^' 

Between  creditor,  and  debtor.      SSiriWn^^^t), 

Whereas  in  an  action  for  a  debt  brought  by  the  above-named  ^^^^  ^  >" 
against  the  above-named  in  her  Majesty's  Itoa'cSrron-' 

court  of  the  said  obtained  judgment  troL" 

against  the  said  for  the  sum  of  besides  his 

costs  of  suit,  amounting  to  making  together  the  sum 

(or,  Whereas  by  an  order  of  her  Majesty's  court  of  the 

said  was  ordered  to  pay  to  the  said  the 

sum  of  for  certain  costs  incurred  in  the  said  court) : 

And  whereas  the  said  not  having  paid  the  said  sum  of 

pursuant  to  the  said  judgment  \or  order),  upon  the 
application  of  the  said  a  summons  was  duly  issued  from 

and  out  of  this  court  against  the  said  by  which  said 

summons  the  said  was  required  to  appear  before  the 

said  eouoty  court  of  at  on  to 

answer  such  questions  as  might  be  put  to  him  touching  the  not 
having  paid  to  the  said  the  sum  of 

recovered  in  the  said  judgment  (or  order)f :    And  whereas  the  said 

having  now  duly  appeared  here  at  the  said  court, 
pursuant  to  the  said  summons,  and  being  examined  touching  the  not 
hnving  paid  to  the  said  .  the  sum  of 

aforesaid  ;  and  it  appearing  unto  me,  esquire,  judge 

of  the  said  court,  upon  such  examination,  that  (the  said 
has  means  of  paying  the  same  by  instalmenUy  as  hereinafter  men- 
tioned) :  I  do  therefore  order  the  said  to  pay  the  said 
nam  of                       by  instalments  of                       every 
the  first  of  such  instalments  to  be  paid  on  next. 

Given  under  my  hand,  and  under  the  seal  of  the  said  court,  this 
day  of  185 

Judge  of  the  said  court 
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Order /or  Imprisonment  for  not  appearing. 

In  the  county  court  of  at 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  bailiffs  of  the  said  court,  and  to  all 
constables  and  peace  officers  within  the  jurisdiction  of  the  said  court, 
and  to  the  governor  or  keeper  of 

Whereas  (&c.,  as  in  the  last  form  to  f*  >nd  then  thus) :  And  whereas 
it  was  duly  proved  upon  oath  at  the  last -mentioned  court,  that  the 
said  was  personally  served  with  the  said  sum- 

mons :  And  whereas  the  said  did  not  attend,  as 

required  by  such  summons,  or  allege  any  sufficient  excuse  for  not 
so  attending,  and  thereupon  it  was  ordered  by  the  judge  of  the  said 
court,  that  the  said  should  be  committed  for  the 

term  of  days,  to  the  in  the 

according  to  the  form  of  the  statute  in  such  case  made  and  proTided, 
or  until  he  should  be  thence  sooner  discharged  by  due  course  of  law  : 
These  sre  therefore  to  require  you,  the  said  high  bailiff,  bailiffs,  and 
others,  to  take  the  said  and  to  deliver  him  to 

the  governor  (or  keeper,  &c.)  of  and  yon,  the 

said  goyemor  (or  keeper,  &c.)  are  hereby  required  to  receive  the  said 
defei^ant  into  your  custody,  and  him  safely  to  keep  in  the  said 

for  the  term  of  days  from  the 

arrest  under  this  warrant,  or  until  he  shall  be  sooner  discharged  by 
due  course  of  law.    For  which  this  shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  this  court,  this  day  of 

185    . 

Clerk  of  the  court. 


Order  t^f  Imprismment /or  Fraud,  ^c. 

In  the  county  court  of  At 

Between  creditor,  and  debtor. 

To  the  high  bailiff  and  the  other  bailiffs  of  the  said  court,  and  to 
all  consUbles  and  peace  officers  within  the  jurisdiction  of  the  said 
court,  and  to  the  said  governor  or  keeper  of 

Whereas  (&&),  as  in  the  last  form  but  one  toft  and  then  thus) ; 
And  whereas  the  said  having  duly  appeared  at 

the  said  court  pursuant  to  the  said  summons,  was  exammcd  touching 
thenot  having  paid  to  thesaid  the  sum  of 

aforesaid :  And  whereas  it  appeared  upon 
stfdi  examination  to  the  satisfaction  of  the  judge  of  the  said  court, 
that  (here  insert  the  particular  ground  of  commitment),  and  tbereapon 
it  was  ordered  by  the  said  judge  that  the  said 

should  be  committed  for  the  term  of  daystotbe 

{a  the  aooordmg  to  the  form 

of  the  statute  in  such  case  made  and  provided,  or  until  he  should 
be  thence  sooner  discharged  by  due  coarse  of  law  :  These  are  there- 
fore to  require  you,  the  said  high  bailiff,  bailiffs,  and  others,  to  take 
thesaid  and  to  deliver  him  to  the  governor 

{or  keeper,  &c)  of  ;  and  you  the  said  governor 

{or  keeper,  &c.)  are  hereby  required  to  receive  the  said 
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ioto  yoar  custody,  and  him  safely  to  keep  in  the 
for  the  term" of  days  from  the  arrest  under  this  warrant,  or 

notil  he  shall  be  duly  discharged  by  due  course  of  law.    For  which  this 
shall  be  your  sufficient  warrant. 

Given  under  the  seal  of  the  court,  this  day  of 

185     . 

(Seal.) 

Clerk  of  the  court. 


Rule  Nisi  on  Debtor  not  Paying, 

County  court  of  at 

In  the  matter  between  creditor,  and 

On  the  day  of  185    . 

Upon  the  application  of  the  said  creditor  and  on  reading  the  affidavit 
of  showing  the  due  service  of  the  order  for 

paying  the  sum  of  £  by  the  said  debtor  made  on  summons 

pursuant  to  the  acta  8  &  9  Vict.  c.  127,  and  10  &  11  Vict.  c.  102,  and 
the  affidavit  of  the  said  creditor,  showing  that  che  same  have  not  been 
paid  pursuant  to  the  said  order, 

It  is  ordered  that  the  said  debtor  herein  shall  on 

day  the  day  of  at 

of  the  clock  in  the  noon  show  cause  before  the  court  for 

relief  of  insolvent  debtors,  in  the  court  of  William  John  Law,  esquire, 
commissioner,  at  the  court-house  in  Portugal-street,  Lincoln's  Inn 
Fields,  in  the  county  of  Middlesex,  why  he,  tbe  said  debtor,  should 
not  be  committed  to  prison  by  reason  of  the  premises  pursuant  to  the 
provisions  of  the  said  act. 

By  the  court, 

(Signed) 

Judge. 
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ABSCONDING  DEBTORS  ARREST  ACT, 

1851. 


ABSrONOIMO 

UKBTORli 

ARHK8T   ACT, 


14  &  15  VICT.  CAP.  52. 

An  Act  to  facilitate  tlie  more  speedy  Arrest  of  abscond* 
ing  Debtors.  [Ist  August  1851.] 

Whereas  the  laws  now  in  force  for  the  arrest  of  debtors  absconding 
from  England  are  insuflScient  and  inadequate  for  that  purpose,  by 
reason  of  the  delay  which  is  occarioned  in  obtaining  the  necessary  pro- 
cess :  And  whereas  frauds  are  perpetrated  upon  creditors  residing  at  a 
distance  from  London  by  debtors  embarking  for  distant  countries  from 
various  towns  and  seaports  in  England  :  And  whereas  it  is  expedient 
to  provide  a  more  expeditious  and  efficacious  mode  of  obtaining  pro- 
cess for  the  arrest  of  debtors  about  to  quit  England  in  ail  cases  where 
such  debtors  are  now  liable  by  law  tu  be  arrested:  be  it  therefore 
euacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  this  present  parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Authority  to       I.  That  from  and  after  the  passing  of  this  act  it  shall  be  lawful  for 

coiurniMion-   j^ny  commissioner  of  the  court  of  bankruptcy  acting  for  any  district  in 

ruptcyand'    the  country,  or  the  judge  of  any  district  county  court,  except  the 

judges  of        county  court  judges  acting  in  the  counties  of  Middlesex  and  Surrey, 

to  erant^wRT^  on  application  by  or  on  behalf  of  any  creditor,  upon  due  proof  by 

»nt>  for  tha  affidavit,  intituled  in  one  of  her  Majesty's  superior  courts  of  common 

*"^^  ^         law,  of  the  creditor  applying,  or  of  some  other  person,  or  by  solemu 

debcon.  "*     affirmation  in  cases  in  « hich  solemn  affirmation  is  allowed  by  law,  to 

the  satisfaction  of  such  commissiioner  or  judge,  that  a  debt  of  twenty 

pounds  or  upwards  is  owing  to  such  creditor,  and  is  then  payable  from 

the  person  or  persons  against  whom  such  application  shall  be  made, 

and  that  there  is  probable  cause  for  belie vmg   that  such  debtor  or 

debtors,  unless  he  or  they  be  forthwith  apprehended,  is  or  are  about  to 

quit  Bnglsnd  with  intent  to  avoid  or  delay  the  said  creditor,  or  with 

intent  to  remain  out  of  the  jurisdiction  of  the  courts  of  law  in  England 

so  long  that  thereby  the  said  creditor  will  or  may  be  delayed  in  the 

recovery  of  the  said  debt,  to  grant  a  wsrrant,  such  warrant  being  in 

the  form  and  endorsed  in  the  manner  specified  in  the  schedule  A.  to 

this  act  annexed,  or  to  the  like  effect,  to  the  messenger  of  the  said 

court  of  bankruptcy,  or  to  the  high  bailiff  of  the  said  county  court, 

whereby  the  said  messenger  or  high  bailiff  shall  have  authority,  st  any 

time  within  seven  days  after  the  date  of  the  said  warrant,  including  the 

day  of  such  date,  to  arrest  the  person  or  persons  named  in  such  warrant, 

and  him  or  them  safely  keep  until  he  or  they  shall  have  given  bail  to 

such  messenger  or  high  bailiff,  or  made  deposit  with  him,  according 
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to  the  practice  obBerred  in  the  superior  courts  of  law,  or  until  he  shall 
have  paid  the  debt  and  costs  endorsed  on  the  said  warrant,  or  be  other- 
wise discharged  from  arrest  under  such  warrant  by  doe  course  of  law, 
and  that  such  warrant  shall  bear  date  the  day  of  the  issuing  thereof,  See  Rule,  i», 
and  may  be  executed  in  any  part  of  England,  and  that  a  copy  of  such  «"Mf  P>  91. 
warrant  or  warrants  shall  at  the  time  of  the  arrest  be  serred  upon  the 
party  arrested :  provided  always,  that  every  creditor  who  shall  cause  Writofeaptes 
such  warrant  to  issue  shall  forthwith  cause  to  be  issued  a  writ  of  ^  '*">^  thnt' 
capias,  and  also,  in  cases  where  no  action  shall  be  pending,  shall,  ^^^' 
before  the  issuing  of  such  writ  of  capias,  cause  a  writ  of  summons  to 
be  issued  out  of  some  one  of  the  superior  courts  of  law  against  such 
debtor  or  debtors,  and  that  upon  such  capias  all  mandates  and  warrants 
shall  issue  according  to  the  practice  now  in  use,  notwithstanding  that 
the  defendant  shall  have  been  arrested  by  virtue  of  any  warrant  or 
warrants  granted  by  such  commissioner  or  judge,  and  such  debtor  or 
debtors  shall,  if  in  custody,  be  served  with  such  writ  of  capias,  within 
seven  days  from  the  date  of  such  warrant,  including  the  day  of  such 
date  ;  and  thereupon  such  debtor  or  debtors  shall  be  considered  and 
deemed  to  have  been  arrested  by  virtue  of  the  said  writ  of  capias,  and 
all  proceedings  shall  be  bad  upon  such  writ  of  capias  as  if  the  same 
had  been  issued  prior  to  the  issuing  of  such  warrant,  and  the  arrest 
made  on  such  writ  of  capias,  and  according  to  the  practice  now  observed 
in  the  said  superior  courts  of  law. 

II.  The  affidavit  or  affirmation  required  by  this  act  may  be  sworn  Befoie  whom 
or  made  before  such  commissioner  or  judge,   or  before  any  person  affldaviu  to 
having  authority  to  administer  oaths  in  any  of  the  courts  of  law  afore-  ^  ■^^">- 
said. 

III.  The  warrant  or  warrants  which  shall  be  issued  by  virtue  of  Wamnu  to 
this  act  shall  be  auxiliary  only  to  the  processes  now  in  use,  and  shall  ^  *"^^^'L^ 
be  wholly  void  and  of  none  effect  whatsoever,  as  a  protection  to  the  l|f  Si^t! 
person  on  whose  behalf  such  warrant  shall  have  issued,  unless  such 

writ  of  capias  shall  be  issued  and  served  in  manner  aforesaid. 

IV.  The  person  to  whom  the  warrant  hereby  authorised  to  be  issued  Time  and 
shall  be   directed  shall,  immediately  on  the  same  being  executed,  ^fdebtorto** 
endorse  a  certificate  thereupon  of  the  time  and  place  where  the  debtor  be  mdoned 
was  arrested ;  and  the  production  of  such  warrant  and  certificate  to  the  upoo  war- 
sheriff  of  the  county  where  such  warrants  shall  have  issued,  or  to  the  {j|^  ^!^ac- 
keeper  of  the  gaol  of  such  county,  shall  be  a  sufficient  authority  to  tion  nhaittk  ' 
such  sheriff  or  keeper  to  detsin  such  debtor  or  debtors  until  he  or  *^P?^]? 
they  shall  be  discharged  by  due  course  of  law.  ^^  ddStor. 

V.  It  sbaU  be  lawful  for  any  person  arrested  upon  any  such  warrant  Ptenomar- 
forthwith  before  the  issuing  of  the  said  writ  of  capias  to  pay  the  debt  loted  en- 
and  costs  which  shall  be  endorsed  on  such  warrant  to  the  said  mes-  chjovehi^*'' 
senger  or  high  bailiff  as  aforesaid,  or  to  enter  into  a  bail  bond  to  such  o^Sx  catea. 
messenger  or  high  bailiff,  with  two  sufficient  sureties,  for  the  amount 

which  riiall  be  endorsed  on  such  warrant,  conditioned  to  put  in  special 
bail  as  required  by  the  said  warrant,  or  to  make  deposit  of  the  sum 
endorsed  on  such  warrant,  together  with  ten  pounds  for  costs,  and 
thereupon  he  shall  be  entitled  to  be  discharged  from  custody,  and  such 
messenger  nr  high  bailiff  is  hereby  authorised  to  discharge  such  person 
accordingly. 

VI.  As  soon  as  the  person  so  arrested  as  aforesaid  has  been  taken  Eflkct  of 
into  custody,  or  detained,  under  the  writ  of  capias  hereinbefore  men-  *J|t«ofca- 
tiooed,  the  force  end  effect  of  the  said  warrant  so  granted  as  aforesaid  Sifif^rol*" 
shall  immediately  cease  and  determine,  and  the  said  sheriff'  shall  hold  omUngi. 

I 
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Endorsement 
on  warcftnt 


Persons  ar- 
rated  may 
apply  to  ft 
oommiasioner 
of  bankrupt, 
a  Judge,  or 
the  court 
named  In  the 
warrant,  for 
their  dis- 
charge. 


offirer  re- 
Kpon»{ble  for 
the  due  exe- 
cution of 
warrant. 


the  said  person  under  or  by  Tirtue  of  the  said  writ  of  capiat,  in  like 
manner  aa  if  the  said  person  had  been  first  arrested  under  and  bj 
virtue  of  the  same,  or  in  case  the  person  so  arrested  shall  have  made 
deposit  with  the  said  messenger  or  high  bailiif  as  aforesaid,  or  entered 
into  such  bail  bond  as  aforesaid,  then,  upon  delivery  to  the  messenger 
or  high  bailiff,  respectively,  by  whom  such  person  was  arrested,  of  a 
copy  of  the  warrant  granted  by  the  sheriff  upon  such  writ  of  capias  as 
aforesaid,  the  said  messenger  or  high  bailiff  shall  pay  over  to  such 
sheriff  as  aforesaid  the  said  deposit,  or  assign  to  the  said  sheriff  such 
bail  bond  as  aforesaid,  and  the  said  sheriff  shall  then  hold  the  said 
deposit  or  bail  bond,  and  shall  be  entitled  to  enforce  the  said  bail  bond 
in  his  own  name,  or  to  assign  the  same  in  the  same  manner  as  if  the 
said  person  had  been  first  arrested  on  the  said  writ  of  capias,  and  the 
said  deposit  had  been  made,  or  bail  bond  entered  into  with  the  said 
sheriff:  provided  always,  that  the  said  sheriff  shall  not  be  in  any  man- 
ner liable  or  answerable  for  any  default,  misbehaviour  or  miscarriage 
of  the  person  to  whom  such  warrant  was  addressed,  or  of  the  person 
or  persons  making  the  arrest  imder  and  by  virtue  of  the  said  warrant : 
provided  also,  that  if  no  writ  of  capias  be  issued  and  served  within 
seven  days  from  the  date  of  the  said  warrant,  including  the  day  of 
such  date,  the  person  arrested  under  such  warrant  shall  be  entitleid  to 
be  discharged  from  custody,  or  in  case  the  deposit  has  been  made 
with,  or  bail  bond  given  to,  the  said  measenger  or  high  bailiff,  then  the 
said  deposit  shall  be  returned,  and  the  said  bail  bond  given  up  to  be 
cancelled. 

VII.  Such  warrant  shall  be  endorsed  with  the  amount  of  debt  and 
costs  claimed  by  the  plaintiff  in  such  manner  as  writs  of  capias  are 
now  directed  to  be  endorsed,  and  on  payment  of  the  amount  so  en- 
dorsed all  proceedings  shall  be  stayed,  and  the  person  so  arrested  be 
discharged  from  custody,  and  he  shall  be  at  liberty  afterwards  to  tax 
the  coats  so  endorsed  as  if  he  had  been  arrested  under  a  writ  of 
capias. 

VIII.  It  shall  be  lawful  for  any  person  for  whose  arrest  a  warrant 
shall  have  been  granted  to  make  application,  either  before  or  after 
arrest  shall  have  been  made  by  virtue  of  the  said  warrant,  and  before  a 
writ  of  capias  shall  have  been  issued  as  aforesaid  to  any  commissioner 
of  bankrupt,  or  county  court  judge  as  aforesaid,  or  to  any  judge  of  the 
said  superior  courts,  or  to  the  court  mentioned  in  the  affidavit  of  debt 
or  warrant  for  the  arrest,  for  a  summons  or  rule  calling  upon  the  cre- 
ditor who  shall  have  obtained  such  warrant  to  show  cause  why  the 
warrant  should  not  be  set  aside  and  vacated,  if  such  application  shall 
be  made  before  arrest,  or  why  the  debtor  should  not  be  cischarged  out 
of  custody,  if  the  application  should  be  made  after  arrest,  and  that  it 
shall  be  lawful  for  such  commissioner  or  Judge  or  court  to  make 
absolute  or  discharge  such  summons  or  rule,  and  direct  the  costs  of 
the  application  to  be  paid  by  either  party,  or  to  make  such  other  order 
therein  as  to  such  commissioner,  judge,  or  court  shall  seem  fit ;  pro- 
vided that  any  such  order  made  by  a  judge  may  be  discharged  or 
varied  by  the  court,  on  application  made  thereto  by  either  party  dis- 
satisfied with  such  order. 

IX.  The  officer  to  whom  such  warrant  shall  be  directed  or  addressed 
as  aforesaid  shall  be  subject  to  the  jurisdiction  of  the  court  in  which 
the  action  shall  be  brought,  or  of  any  judge  thereof,  and  shall  be 
responsible  to  such  court  or  judge,  and  to  the  person  at  whose  suit 
such  warrant  shall  issue,  for  the  due  eiecution  of  the  said  warrant,  in 
the  same  manner  exactly  as  sheriffs  are  now  responsible  for  the  due 
execution  of  all  writs  of  capias  directed  or  addressed  to  them,  and  shall 
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be  entitled  to  the  same  protection  m  sheriffs  now  are  entitled  to  on 
ezecutiDg  such  writs. 

X.  Tlie  costs  of  and  attending  the  warrant  hereby  authorised  to  be  Cotts  of  such 
issned,  and  the  arrest  tliereon,  tihail  be  deemed  to  be  costs  in  the  cause :  ^^Sj^^'^^^ 
proTided  always,  that  no  such  costs  shall  be  allowed  to  a  plaintiff  nnless  cause,  except 
the  court  or  the  proper  officer  thereof  is  satisfied,  by  affidaTit  or  other-  ••  berain  pro. 
wise,  that  the  plaintiff  had  good  reason  to  believe  that  he  would  pro-  ^^^^,' 
bably  have  &iled  in  causing  the  defendant  to  be  arrested  if  he  had 
proceeded  in  the  first  instance  by  application  to  a  judge  of  one  of  the 

superior  courts  for  a  writ  of  capias,  without  first  applying  to  a  judge 
of  a  county  court  or  a  commissioner  of  the  court  of  bankruptcy,  as  the 
case  may  be,  under  the  provisions  of  this  act. 

XI.  The  fees  mentioned  in  Schedule  (B.)  to  this  act  annexed  shall  Fmi  to  be 
be  paid  to  the  parties  in  the  said  schedule  named,  and  that  no  other  ^^^^ar- 
fees  shall  be  allowed  or  taken  in  respect  of  the  warrant  to  be  issued  by  nnt  to  be 
virtue  of  this  act,  and  that  the  costs  of  the  writs  of  capias  and  summons  l»ued. 
shall  be  the  same  as  if  this  act  had  not  passed ;  and  the  said  fees  shall 

be  deemed  subject  to  be  regulated,  varied,  increased,  or  lessened,  either 
by  one  of  her  Majesty's  principal  secretaries  of  state,  with  the  consent 
of  the  commissioners  of  her  Majesty's  treasury,  as  regards  such  fees  as 
are  receivable  by  any  officer  of  the  county  court,  or  by  the  lord  chan- 
cellor, with  the  like  consent  as  regards  such  fees  as  are  receivable  by 
any  officer  of  the  court  of  bankruptcy ;  and  a  table  of  such  fees  as  are 
hereby  receivable  by  any  officer  of  either  court  respectively  shall  be  put 
up  in  some  conspicuous  place  in  the  county  court  and  the  bankruptcy 
court  respectively. 

XII.  In  citing  this  act  in  other  acts  of  parliament,  or  in  any  instru-  Short  title  of 
ment,  document,  or  proceeding,  it  shall  be  sufficient  to  use  the  express  ^^' 

sion,  '*  The  Absconding  Debtors  Arrest  Act,  1851." 


SCHEDULE  (A.) 
Thv  Abbcondino  Dbbto&s  Ab&bbt  Act,  1851. 


^ 


Whbbbab  a.  B.  [the  creditor]  hath  this  day  proved  upon  oath 
or  solemn  affirmation,  ae  the  eaee  may  be],  to  my  satisfaction  that 
D.   [the  debtor]  is  indebted  to   the  said  A.  B.  in  the  sum  of 
£  ,  and  that  there  ia  probable  cause  for  believing  that 

the  said  C.  D.,  unless  he  be  forthwith  apprehended,  is  about  to  quit 
England  with  such  intent  as  is  mentioned  in  the  Absconding  Debtors 
Arrest  Act,  1851.  These  are  to  desire  and  authorise  you,  that  you  SeeHu7«,  195, 
take  the  said  C.  D.  wheresoever  he  may  be  found,  and  him  safely  keep  "'*'^ 
until  he  shall  have  given  you  bail,  or  made  deposit  with  you  acoordioc 
to  law  in  an  action  [**  on  promises,"  or  **  of  debt,"  or  *'  covenant," 
Of  Me  eauee  of  action  may  be],  at  tiie  suit  of  A.  B.,  or  until  the  said 
C.  D.  shall  have  paid  the  debt  and  costs  endorsed  on  this  warrant,  or 
shall  by  other  lawful  means  be  discharged  from  your  custody.  I  do 
Airther  command  you  to  whom  this  warrant  is  directed,  that  on  execu- 
tion hereof  you  do  deliver  a  copy  hereof  to  the  said  C.  D.  And  I  hereby 
require  the  said  C.  D.  to  take  notice  that  appUcation  will  bo  made 
foithwith  to  the  court  of  [Queen's  Bench,  or  Common  Pleas,  or  Ex- 
chequer, or  Common  Pleas  at  Lancaster,  or  Pleas  at  Durham,  at  the 
cote  may  be],  for  a  writ  of  capias  to  be  issued  against  the  said  C.  D., 
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and  a  copy  of  rach  writ  if  obtained  wiU  be  aeired  apon  the  said  C.  D., 
if  still  in  custody,  within  seven  days  from  the  date  of  this  wamnt, 
indnding  the  day  of  such  date.  And  I  do  farther  command  yon  to 
whom  this  warrant  is  directed,  that  immediately  after  the  exeeati<m 
hereof  yon  do  certify  by  endorsement  hereon  the  time  and  place  when 
and  where  yon  shall  have  ezecnted  the  same. 

Dated  the  day  of  A.  D. 

This  warrant  is  to  be  ezecnted  within  days  from  the 

date  hereof,  including  the  day  of  such  date,  and  not  afterwards. 

(Ekdorsbmbnt.) 

This  warrant  was  issued  by  of 

attorney  for  the  within  named 


A  Warning  to  thb  Dbpkndant. 

Within  scTen  days  from  the  day  of  the  date  of  this  warrant,  in- 
eluding  the  day  of  such  date,  you  will  be  serted  with  a  writ  of  capiaa» 
and  thereafter  you  will  be  considered  as  arrested  by  virtue  of  such 
writ  of  capias,  and  all  proceedings  will  be  had  upon  the  said  writ  of 
capias  as  if  this  warrant  had  not  issued,  or  you  may  be  discharged 
forthwith  on  depositing  in  the  hands  of  the  officer  to  whom  this  warrant 
is  directed  the  sum  of  £  and  ten  pounds  for  costs,  or  oa 

payment  to  such  officer  of  the  debt  and  costs  endorsed  on  this  warrant, 
or  on  entering  into  a  bail  bond  to  such  officer,  with  two  sufficient 
sureties,  for  the  amount  endorsed  on  this  warrant. 

The  plaintiff  claims  £  for  debt  and  £  for 

costs. 

Baa  for  the  sum  of  £  by  order  of  [Me  partjf  imUmg  ikt 

warron/.] 


SCHEDULE  (B.) 

FbB8. 


To  the  attorney,  for  preparing  the  affidavit  of  debt,  and    £.  «.  d, 
showing  that  the  debtor  is  about  to  abscond,  and  oath    •    ->  10    - 
To  the  same,  for  attending  to  issue  the  warrant  •*        -    -    6    8 

To  the  clerk  of  the  county  court  on  the  issuing  of  a  warrant    -    5    - 
To  the  party  ezecuting  the  warrant,  fbr  the  caption    -        -    1     I    * 
To  the  same,  for  every  mile  from  the  place  where  the  war- 
rant shall  be  issued  to  the  plsce  where  it  shall  be  executed, 
a  further  sum  of-        -        -        •        -        -        •        .^..0 
To  the  same,  for  every  mile  from  the  place  where  the  debtor 
shall  be  arrested  to  the  gaol  where  he  shall  be  lodged,  the 
further  sum  of-       •        •       *       •       *       ^       ..^i-. 
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ACKNOWLEDGMENT  OF  DEEDS  BY 
MARRIED  WOMEN. 


8  &  4  WILL.  IV.  CAP.  74.  .;IS.tm." 

Ae.,  ACT. 

An  Act  far  the  Abolition  of  Fines  and  Recoveries^  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance. 

[28th  August  1888.] 

LXXIX.  And  be  it  farther  enacted,  That  e?erj  deed  to  be  ezeented  iTcry  deed 
by  a  married  woman  for  any  of  the  parpoiet  of  thia  act,  ezoept  rach  ^y  *  oMnicd 
as  may  be  eiecated  by  her  in  the  character  of  protector  fbr  the  lole  n^S^^li^^by 
porpose  of  giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  her  ts  pro- 
shall,  npon  her  execnting  the  same,  or  afterwards,  be  prodnced  and  ^y^'^^^j^f. 
acknowledged  by  her  as  ^  act  and  deed  before  a  judge  of  one  of  the  Sy  heTbe^m 
superior  courts  at  Westminster,  or  a  master  in  chancery,  or  before  two  a  Judge,  kc 
of  the  perpetual  commissioners,  or  two  spedal  comniissionerB,  to  be  SetMt«  at 
Tespecdvely  appointed  u  hereinafter  prorided.  ^isL^'"^* 

LXXX.  And  be  it  fiirther  enacted,  That  such  judge,  master  in  The  Judge, 
chancery,  or.  commissioners  u  aforesaid,  before  he  or  they  shall  receive  ^iOctoy 
the  acknowledgment  by  any  married  woman  of  any  deed  by  whidi  any  iuch^ad&nm- 
disposition,  release,  surrender,  or  extinguishment  shall  be  made  by  her  ledgmcnt.  to 
onder  this  act,  shall  examine  her,  apart  from  her  husband,  touching  !^*f!^J||f 
her  knowledge  of  such  deed,  and  shall  ascertain  whether  she  freely  and  hSrhuibMid. 
voluntarily  consents  to  such  deed,  and  unless  she  freely  and  voluntarily 
consent  to  such  deed  shall  not  permit  her  to  acknowledge  the  same; 
and  in  such  case  such  deed  shall,  so  far  as  relates  to  the  execution 
thereof  by  such  married  woman,  be  void. 

LXXXIV.  And  be  it  further  enacted,  Thai  when  a  married  woman  When  a  mar- 
shall  acknowledge  any  such  deed  as  aforesaid,  the  judge,  master  in  'J^,^'""**'' 
chancery,  or  commissioners  taking  such  acknowledgment,  shall  sign  a  iedinaMto«dr 
nemorandnm,  to  be  indoned  on  or  written  at  the  foot  or  in  the  margin  the  penon 
of  such  deed,  which  memorandum,  subject  to  any  alteration  which  may  ^*^fLd?*^ 
from  time  to  time  be  directed  by  the  court  of  common  pleu,  shall  be  menT  u>  lign 

to  the  following  effect ;  tidelieit,  <^  mcroonm. 

dum  to  the 

«  This  deed,  marked  [Aerc  add  Mine  letter  or  other  nutrk,  Jbr  the  ^^^, 
"  purpoee  of  ideutifieation] ,  was  this  day  prodnced  before  me  [or  us], 
**  and  acknowledged  by  therein  named  to  be  her  act  and 

''deed;  previous  to  which  acknowledgment  the  said  was 

"  examined  by  me  [or  us],  separately  and  apart  from  her  husband, 
'*  touching  her  koowledge  of  the  contents  of  the  said  deed  and  her 
"  consent  thereto,  and  £clared  the  same  to  be  freely  and  voluntarily 
"  executed  by  her." 

And  the  ssme  judge,  master  in  chancery,  or  commissioners  shall  also  *°^!^'fS* 
sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be  written  ^f^tflSf 

i3 


196 


Appendix  to  Part  I.      [3^4  WUL  4, 


kn'^^inf  '  ^^  engntatd  on  a  leparete  piece  of  pirehmeat ;  which  certificate,  sab- 
inent  toihe  j^^t  Co  aoy  alteration  which  may  from  time  to  time  be  directed  by  the 
effect  here       coort  of  common  pleas,  shall  be  to  the  following  effect ;  videlicet, 


rocntkiDed. 


"  These  are  to  certify,  that  on  the  day  of 

in  the  year  one  thousand  eight  hundred  and  before  me 

the  anderaigned  Sir  NickoUu  Conyngham  Tindai,  lord  chief  jnstice 
of  the  court  of  common  pleas  at  Westminster,  [or  before  me  Sir 
Jama  Parke,  knight,  one  of  the  justices  of  the  court  of  king's  bench 
at  Westminster:  or  before  me  the  undersigned  Jameo  WUiiam 
Farrer,  one  of  the  masters  in  ordinary  of  the  coart  of  chancery; 
or  before  va  A.  B.  and  C.  D.,  two  of  the  perpetual  oommissioneBs 
appointed  for  the  for  taking  the  acknowledgments  of 

deeds  by  married  women,  pursuant  to  an  act  passed  in  the 
year  of  the  reign  of  his  Majesty  King  WUliam  the  Fourth,  intituled* 
An  Act  [imert  ike  title  of  ikie  act) ;  or  before  us  the  undersigned 
A.  B,  and  C  D.,  two  of  the  commissioners  specially  appointed  pur- 
suant to  an  act  passed  in  the  year  of  the  reign  of  his 
Majesty  King  William  the  Fourth,  faitituled,  Am  Act  [ineert  the  tUle 
qf  thii  act],  for  tsking  the  acknowledgment  of  any  deed  by 
the  wife  of  ]  appeared  personally  the  wife 
of  and  produced  a  certain  indenture,  marked  [here  add 
the  fiMril],  bearing  oate  the  day  of  and  mad* 
between  [ineert  the  namet  qf  the  partiet},  and  acknowledged  the 
same  to  be  her  act  and  deed :  And  I  [or  we]  do  hereby  certifj^ ,  that 
the  said  was,  at  the  time  oif  her  acknowledging  the 
said  deed,  of  full  age  and  competent  understanding,  and  that  she  was 
examined  by  me  [or  us],  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  the  said  deed,  and  that  she  freely  and 
Tolnntarily  consented  to  the  same/' 

LXXXV.  CeHifleate,  with  affidavit  verifying  the  eame,  to  be  lodged 
by  the  attorney  employed  with  eome  officer  <if  the  court  qf  eommom 
pleat f  who  ehall  eanee  the  tame  to  be  JUed  qf  record  in  the  court* 
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Aftidavit  by  the  Attoenby  or  SoLtcrroK  rerifying  the 
Cb&tifxcatb  of  a  Judge. 
No.  1. 


In  the  county  court  of 


,  holden  at 


A.  B.,  of  in  the  county  of 

gentieman,  one  of  the  attorneys  ["  or  solicitors  "]  of  the  court  of 

,  maketh  oata  and  saith,  that  he  knows  B.,  the 
wife  of  E.  F.,  in  the  certificate  hereunto  annexed  mentioned,  and 
that  the  acknowledgment  therein  mentioned  was  made  by  the  said 
E.,  and  the  certificate  signed  by  the  judge  in  the  said  certificate  men- 
tioned on  the  day  and  year  therein  mentioned,  at  the  county  court 
of  ,  holden  at  in  the  of 

,  in  the  presence  of  this  deponent,  and  that  at  tiie 
time  of  making  such  acknowledgment  the  said  £.  was  of  full  age  and 
competent  understanding,  and  that  the  said  E.  knew  the  said  acknow- 
ledgment was  intended  to  pass  her  estate  in  the  premises  respecting 
which  such  acknowledgment  was  made.  And  this  deponent  fiirtber 
saith,  that  previous  to  the  said  £.  making  tiie  said  acknowledgment  he 
this  deponent  inquired  of  her  the  said  E.  whether  she  intended  to  give 
up  her  interest  in  the  estates  in  respect  of  which  such  acknowledgment 
was  taken,  without  haTing  any  proviswu  made  for  her  in  lien  of  or  in 


cap.  74.]     Acknowledgment  ofDeeds^  ^c. — Forms*  191) 

retom  ibr  or  ia  comeqneiioe  of  her  to  giYiog  up  her  interest  in  snoh 
estates ;  and  that  in  answer  to  snch  inqatr  j  the  said  E.  declared  that  Where  no 
she  did  intend  to  give  np  her  interest  in  the  said  estates  without  haying  ^^^*'^"  '* 
any  provision  made  for  her  in  lien  of  or  in  return  for  or  in  consequence  thfsciaute'to 
of  her  so  giving  up  such  her  interest,  of  which  declaration  of  the  said  be  uiod. 
£.  this  deponent  has  no  reason  to  doubt  the  tji^ithi  and  he  verily  be- 
lieves the  same  to  be  true.    [Or,  *^  declared  that  a  provision  was  to  be  Where  any 
made  for  her  in  consequence  of  her  giving  up  soeh  her  interest  in  the  ^T1**'°'J,  '* 
said  esutes.    And  this  deponent  further  saith,  that  before  her  acknow-  this  ciau  w  in 
ledgment  was  so  taken,  he  was  satisfied,  and  does  now  verily  believe,  to  be  *u\»ti. 
that  such  provision  has  been  made  by  deed  {or  "  writing  "]  (or  "  that  S^JtH^y^ 
the  terms  thereof  have  been  reduced  into  writing  "],  and  that  such  which  wni, 
deed  [or  **  writing"]  has  been  produced  to  the  said  judge."]    And  ofomnejn 
lastly  this  deponent  saith,  that  it  appears  by  the  deed  acknowledged  by  ^tiSt  ^ 
the  said  E.  that  the  premises  wherein  she  is  stated  to  be  interested  are 
described  to  be  in  the  parish  of  in  the  county 

of 


Sworn  at  in  the  oonnty  of 

this  day  of 

one  thousand  eight  hundred  and  fifty- 
before  me, 


5 


jVb/e. — All  alterations,  interlmeations,  or  erasures  must  have  the 
initials  of  the  judge  or  registrar  set  opposite  thereto. 

This  Afpxdatit  must  bx  mass  on  Pabchmxnt. 


Afpidav^it  by  the  Attornbt  or  Soltcitob  and  a  Third  Person, 
verifying  the  Ckbtifioatb  of  a  Judob. 

No.  2. 

In  the  oounty  court  of  ,  holden  at 

A.  B.  of  in  the  county  of  [tiate  trade, 

ffrqfunOHf  or  eaUtngi]  and  C.  D.  of  in  the  county  of 

gentlemen,  one  of  the  attomies  [or  solicitors]  of  the 
court  of  severally  make  oath  and  say.    And  first  this 

deponent  A.  B.  for  himself  makeUi  oath  and  saith,  that  he  knows  £. 
the  wife  of  E.  F.  in  the  certificate  hereunto  annexed  mentioned,  and 
that  at  the  time  of  making  the  acknowledgment  in  the  stdd  certificate 
mentioned,  the  said  E.  was  of  full  age.  And  the  said  C.  D.  for  him- 
self maketh  oath  and  saith,  that  the  acknowledgment  in  the  said  certi- 
ficate mentioned  was  made  by  the  said  E.  snd  Uie  certificate  signed  by 
the  judge  in  the  said  certificate  mentioned,  on  the  day  and  year  therein 
mentioned,  at  in  the  presence  of  this  deponent,  and 

that  at  the  time  of  making  such  acknowledgment,  the  saM  E.  was  of 
competent  understanding,  and  that  the  said  £.  knew  the  said  acknow^ 
ledgment  was  intended  to  pass  her  estate  in  the  premises  respecting 
which  such  acknowledgment  was  made.  And  this  deponent  the  said 
C.  D.  for  himself  forthier  saith,  that  previous  to  the  said  E.  making  the 
said  acknowledgment,  he  this  deponent  inquired  of  her  the  said  E. 
whether  she  intended  to  give  np  her  interest  m  the  estates  in  respect  of 
which  such  acknowledgment  was  taken,  without  having  any  provision 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so 
giving  up  her  interest  itk  such  estates;  and  that  in  answer  to  such 
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Where  no 
provision  It 
to  be  made 
this  clause  ii 
to  lieiued. 

When  any 
provision  m 
to  be  made 
this  clause  is 
to  be  substi- 
tuted for  the 
preceding* 
which  wUl, 
of  course,  m 
such  case  be 
omitted. 


inquiry,  the  eaid  E.  declared  that  the  did  intend  to  give  up  her  interest 
in  the  said  estates  without  hating  any  proTision  made  for  her,  in  lien 
of  or  in  return  for  or  in  oonsequence  of  her  so  giring  up  such  her 
interest,  of  which  declaration  of  the  said  E.  this  deponent  has  no  reaaon 
to  douht  the  truth,  and  he  yerily  believes  the  same  to  be  true.  lOr 
'*  declared  that  a  provision  was  to  be  made  for  her  in  consequence  of 
her  giving  up  such  her  interest  in  the  said  estates.  And  this  deponent 
C.  S.  for  himself  further  saith,  that  before  her  acknowledgment  was 
so  taken  he  was  satisfied,  and  does  now  yerily  believe,  that  such  pro- 
vision has  been  made  by  deed  [or  **  writing  "]  [or,  "  that  the  terms 
thereof  have  been  reduced  into  writing,'']  and  that  such  deed  [or 
<'  writing, "]  has  been  produced  to  the  said  judge."]  And  lastly,  the 
said  C.  i>.  for  himself  further  saith,  that  it  appears  by  the  deed 
acknowledged  by  the  said  £.  that  the  premises  whoein  she  is  stated  to 
be  interested  are  described  to  be  in  tlie  parish  of 
in  the  county  of 


Sworn  at  in  the  county 

of  this  day  of 

one  thousand  eight  hundred  and  fifty- 
before  me, 


:i 


Note, — AU  alterations,  interlineations,  or  erasures  must  have  the 
initials  of  the  judge  or  registrar  set  opposite  thereto. 


This  Affidatit  must  bi  madb  ok  Pahchmbnt. 
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SUCCESSION  DUTY  ACT,  1853.  '^S^^^', 

1853. 


16  &  17  VICT.  CAR  57. 

L.  It  shall  be  lawful  for  any  acoonntable  party  dissatisfied  with  the  Power  for  ac- 
assessment  of  the  commissioners,  npon  giving,  within  twenty-one  ^"^'|^ 
days  after  the  date  of  such  assessment,  notice  in  writing  to  the  com-peaL 
missioners  of  his  intention  to  appeal  against  snch  assessment,  and  a 
statement  of  the  grounds  of  snch  appeal,  such  statement  to  be  furnished  rui«,  19:?, 
within  the  further  period  of  thirty  days,  to  appeal  by  petition  accord-  ante,  p.  89. 
ingly  to  her  Majesty's  court  of  exchequer  in  England,  Scotland,  or 
Ireland,  according  to  the  place  in  which  the  appellant  shall  be  resident; 
and  every  such  court,  or  any  judge  thereof  sitting  in  chambers,  shall 
have  jurisdiction  to  hear  and  determine  the  matter  of  such  appeal  and 
the  costs  thereof,  with  power  to  direct,  for  the  purposes  of  such  appeal, 
any  inquiry,  valuation,  or  report  to  be  made  by  any  officer  of  the  court, 
or  other  person,  as  such  court  or  judge  may  think  fit :  provided,  that 
where  the  sum  in  dispute  in  respect  of  duty  on  such  assessment  does 
not  exceed  fifty  pounds,   the   acoonntable  party  may,  having  given 
notice  of  appeal  and  delivered  a  statement  of  the  grounds  thereof 
as  hereinbefore  directed,  appeal  to  the  judge  of  the  county  court  in 
England,  the  sheriff  court  in  Scotland,  or  the  assistant  barrister's  oonrt 
in  Ireland,  for  the  district,  county,  or  division  in  which  the  appellant 
shall  be  resident,  or  the  property  be  situate ;  and  every  such  judge 
shall  have  jurisdiction  to  hear  and  determine  the  matter  of  such  last- 
mentioned  appeal,  with  the  like  power  and  authority  as  are  by  this  sec- 
tion given  to  a  judge  of  her  Majesty's  court  of  exchequer. 
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CRIMINAL  JUSTICE  ACT. 


CHIMIWAL  14  &  16  VICT.  CAP.  100. 

JD8TrCK 
IMHROVK- 

—    'An  Act  for  farther  Improving  the  Administration  of 
Criminal  Justice.  [Passed  7th  August  1851.] 

Ceitahi  pro-       XIX.  Whereas  by  an  act  of  parliament  passed  in  England  in  the 

vUions  at       twenty-third  year  of  the  reign  of  his  late  Majesty  King  George  the 

c?ii!aiid'      Second,  intitaled,  "An  Act  to  render  Prosecutions  for  Peijoryand 

31  Geo.  3  (I.)  Sabomatioo  of  Peijnry  more  easy  and  elTectaal,"  and  by  a  certain 

cxteodfid.       other  act  of  parliament  made  in  Ireland  in  the  thirty-first  year  of  tlie 

reign  of  his  late  Majesty  King  George  the  Third,  intituled,  '*  An  Act 

to  render  Prosecutions  for  Perjury  and  Subornation  of  Perjury  more 

easy  and  effectual,  and  for  affording  the  Jurisdiction  of  the  Quarter 

Senion  in  cases  of  Perjury,"  certain  provisions  were  made  to  preTent 

persons  guilty  of  peijury  and  subornation  of  perjury  from  escaping 

punishment  by  reason  of  the  difficulties  attending  such  prosecntiona ; 

Any  court,      and  whereas  it  is  expedient  to  amend  and  extend  the  same :   be  it 

}^^i}^^n^  enacted,  that  it  shall  and  may  be  lawful  for  the  judges  or  judge  of  any 
uce,  Ac.  may    -  . »      '         .  _.       -     '  «        _  t_  "       *  #  .   ' 

direct  a  per-    of  the  superior  courts  of  common  law  or  equity,  or  for  any  of  her 

Ron  guilty  of  Majesty's  justices  or  commissioners  of  assize,   nisi  prius,  oyer  and 

any  eirUmee   terminer,  or  gaol  delivery,  or  for  any  justices  of  the  peace,  recorder 

Ac.  to  be  pro.  or  deputy  recorder,  chairman,  or  other  judge,  holding  any  general  or 

t^cat^  i         quarter  sessions  of  the  peace,  or  for  any  commissioner  of  bankruptcy 

'  or  insoWency,  or  for  any  judge  or  deputy  judge  of  any  county  court 

or  any  court  of  record,  or  for  any  justices  of  the  peace  in  special  or 

petty  sessions,  or  for  any  sheriff  or  his  lawful  deputy  before  whom  any 

writ  of  inquiry  or  writ  of  trial  from  any  of  the  superior  courts  shall  be 

executed,  in  case  it  shall  appear  to  him  or  them  that  any  person  has 

been  guilty  of  wilful  and  corrupt  peijury  in  any  evidence  given,  or  ia 

any  affidavit,  deposition,  examination,  answer,  or  other  prucMding  made 

And  eommU  °'  t*ken  before  him  or  them,  to  direct  such  person  to  be  prosecuted  for 

the  party,       such  peijury,  in  case  there  shall  appear  to  him  or  them  a  reasonable 

unlewbe        cause  for  such  prjsecution,  and  to  commit  such  person  so  directed  to 

cogniwDce'^  ^  prosecuted  until  the  next  session  of  oyer  and  terminer  or  gaol 

apnearand      delivery  for  the  county  or  other  district  within  which  such  peijury  waa 

■Ad  UBd"^'  ^oiinitted,  unless  sudi  person  shall  enter  into  a  recognizance  with  one 

•omtogive^''  or  more  sufficient  surety  or  sureties,  conditioned  for  the  appearance  of 

cTidence  and  Buch  person  at  such  next  session  of  oyer  and  terminer  or  gaol  delivery, 

rate?prase-  '^"^  ^^  ^®  ^^^^  ^^^'^  surrender  and  take  his  trisl,  and  not  depart  the 
cution  Ming  court  without  leave,  and  to  require  any  person  he  or  they  may  think 
'h^*i^  fit  to  enter  into  a  recognizance,  conditioned  to  prosecute  or  give 
be  lufllciait  evidence  against  such  person  so  directed  to  be  prosecuted  as  aforesaid, 
cvidcDceor  and  to  give  to  the  party  so  bound  to  prosecute  a  certificate  of  the  same 
the  same.  heing  directed,  which  certificate  shall  be  given  without  any  fee  or 
charge,  and  shall  be  deemed  sufficient  proof  of  such  prosecution  having 
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been  directed  m  aforesaid,  and  upon  the  production  thereof,  the  cotta 
of  soch  prosecation  ahall  and  are  hereby  required  to  be  allowed  by  the 
court  before  iHiich  any  person  shall  be  proaecnted  or  tried  in  pnnn- 
anoe  of  soch  direction  as  aforesaid,  unless  soch  lastHnentioned  court 
ahall  specially  otherwise  direct,  and  when  allowed  by  any  such  court  in 
Ireland  such  sum  as  shall  be  so  allowed  shall  be  ordered  by  the  said 
court  to  be  paid  to  the  prosecutor  by  the  treasurer  of  the  county  in 
which  such  offence  shall  be  alleged  to  hare  been  committed,  and  the 
same  shaJl  be  presented  for,  raiMd,  apd  levied  in  the  same  manner  as 
the  expenses  of  prosecutions  for  felonies  are  now  presented  for,  raised, 
and  leried  in  Ireland;  provided  always,  that  no  such  direotion  or 
certificate  shall  be  given  in  evidence  upon  any  trial  to  be  had  against 
any  person  upon  prosecution  so  directed  as  aforesaid. 
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JOINT  STOCK  COMPANIES. 


JOINT  STOCK  •  19  &  20  VICT.  CAP.  47. 

lOMPAMCRA 
ACT,  1856. 

An  Act  far  the  Incorporation  and  Segttlatian  of  Joint 
Stock  Companies  and  other  Associations, 

[14th  July  1856.] 

<;peciai  corn.  ^^*  ^®  distiiet  ooDiBiiafioiieri  of  the  ooait  of  iMnkraptej  and  the 
iniMionen  for  judges  of  the  ooonty  courti  in  EngUnd  who  lit  at  places  more  than 
nmiTing  evi-  twenty  miks  from  the  general  poit  office,  and  the  commissiooera  of 
bankrupt  and  the  aaiiatant  barriaters  and  recorder!  in  Ireland,  and  the 
sheriffs  of  counties  in  Scotland,  shall  be  commissioners  for  the  pur- 
pose of  taking  CTidence  under  die  third  part  of  this  act  in  cases  where 
any  company  is  wound  up  by  the  courts  of  chancery  in  England  or 
Irdand,  or  by  the  court  of  session  in  Scotland ;  and  it  ahall  be  lawful 
for  such  court  to  refer  the  whole  or  any  part  of  the  examination  of  any 
witnesses  under  the  third  part  of  this  act  to  any  such  commissioner, 
although  such  commissioner  is  out  of  the  jurisdiction  of  the  court  by 
which  the  order  or  decree  for  winding  up  the  company  was  made ;  and 
every  such  commissioner  shall,  in  addition  to  any  power  of  summon- 
ing and  examining  witnesses,  and  requiring  the  production  or  deliyery 
of  documents,  and  certifying  or  punishing  defaults  by  witnesses,  which 
he  might  lawfully  exercise  aa  a  district  commissioner  of  the  court  of 
bankroptcy,»jndge  of  a  county  court,  commissioner  of  bankrupt,  as- 
sistant banister,  or  reoorder,  or  as  a  sheriff  of  a  county,  have  in  the 
matter  so  referred  to  him  all  the  same  powers  of  summoning  and 
examining  witnesses,  and  requiring  the  production  or  deliTery  of 
documents,  and  puoishing  defaults  by  witnesses,  and  allowing  costs 
and  charges  and  expenses  to  witnesses,  as  the  court  which  made  the 
order  for  winding  up  the  company  has  ;  and  the  examination  so  taken 
shall  be  returned  or  reported  to  such  last-mentioned  court  in  such 
manner  as  it  directs. 
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PROBATES  AND  LETTERS  OF 
ADMINISTRATION. 


20  &  21  VICT.  CAP.  77.  .i:!l'',""'. 

OF    ilDMINIt- 

An  Act  to  amend  the  Lam  relating  to  Probates  and      — 
Letters  of  Administratwn  in  England, 

[26th  August,  1857] 

I.  Commencement  qfact, 

II.  In  the  constractioD  of  this  act,  anleu  the  context  be  incon-  tkmor*^ 
sistent  with  the  meaning  hereby  aasigned —  tenn«. 

*'  Will  **  shall  comprehend  **  testament  *'  and  all  other  testamentary 
instruments  of  which  probate  may  now  be  granted : 

"  Administration  **  shall  comprehend  all  letters  of  administration 
of  the  effects  of  deceased  persons,  whether  with  or  without  the 
will  annexed,  and  whether  granted  for  general,  special  or  limited 
purposes : 

'*  Matters  and  causes  testamentary  "  shall  comprehend  all  matters 
and  causes  relating  to  the  grant  and  revocation  of  probate  of 
wills  or  of  administration  : 

'*  Common  form  business  "  shall  mean  the  business  of  obtaining 
probate  and  administration  where  there  is  no  contention  as  to 
the  right  thereto,  including  the  passing  of  probates  and  admi- 
nistrations through  the  Court  of  Probate  in  contentious  cases 
when  the  contest  is  terminated,  and  all  business  of  a  non  con- 
tentious nature  to  be  taken  in  the  court  in  matters  of  testacy 
and  intestacy,  not  being  proceedings  in  any  suit,  and  also  the 
business  of  lodging  caveats  against  the  grant  of  probate  or 
administration. 

III.  Tettamentarp  juriidieiion  0/ EeeUeiattieal  and  other  Cowrie 
abolished, 

IV.  The  voluntary  and  contentious  jurisdiction  and  authority  in  Testament- 
relation  to  the  granting  or  revoking  probate  of  wills  and  letters  of  fj2,^{Ub?'*^ 
administration  of  the  effects  of  deceased  persons  now  vested  in  orexereWdby 
which  can  be  exercised  by  any  court  or  person  in  England,  together  *  cou'^  of 
with  full  authority  to  hear  and  determine  all  questions  relating  to  P'^'**'^ 
matters  and  causes  testamentary,  shall   belong  to  and  be  vested  in 

her  Majesty,  and  shall,  except  as  hereinafter  is  mentioned,  be  exer- 
cised in  the  name  of  her  Majesty  in  a  court  to  be  called  the  Court 
of  Probate,  and  to  hold  its  ordinary  sittings  and  to  have  its  principal 
registry  at  such  place  or  places  in  London  or  Middlesex  as  her  Ma- 
jesty in  council  shall  from  time  to  time  appoint. 

V.  Power  to  herMajuljf  to  appoint  a  judge  f^the  Court  of  Probate, 


[20  f  21  VicL 


206  Appendix  to  PaH  I. 

VI.  Judge*9  ttnnre  <if  office, 

VII.  Jud^e  brfore  acting  to  take  an  oath. 

VIII.  Rank  OMd  precedence  qf  judge,  wkoe> 
anduiker. 

IX.  Saiariee  of  Judge,  eeeretary  and  uther, 

X.  Judge  qf  Court  qf  Probate  to  be  altojudgeqf  ike  AdndraUf  Court 
on  the  next  vacaneg, 

XI.  Ai  to  iftcreaee  ofedlarg  upon  union  qftke  two  officee, 

XII.  Retiring  peneiona  qfjudgee* 

District  T»-  XIII.  There  ihall  be  established  for  eftch  of  the  districts  specified 
liubihh^^  in  Schedule  (A)  to  this  act,  and  at  the  places  respectively  mentioiied 
as  in  iche-  1^  snch  schedule,  a  public  repstry  attached  to  and  under  the  oontrol 
Uule  (A).  of  the  Court  of  Probate,  hereinafter  referred  to  as  "  The  District 
Reg:istry.' 


ft 


Power  to 
Judge  to 
oBiise  seals 
of  the  court 
to  be  pro- 
vided. 


The  court 
to  have 
throughout 
all  Engtamd 
the  same 
powers  as 
the  PrcToga- 
tlre  Court 
within  the 
province  of 
Canterbury. 


XIV.  Appointwuni  qfoffieere  qfthe  Court  ef  Probate, 

XV.  At  to  appointment  ef  tkeftrtt  offieere  qftke principal  regietrf, 

XVI.  C7erli  and  offieere  of  Prerogative  Court  to  be  trantfeirred  to 
Uke  officee  in  Court  qf  Probate, 

XVII.  Bacieting  dioeeean  registrare  to  be  entitled  to  be  appointed 
dittrict  regiitrare  at  the  eameplacee, 

XVIII.  A»  to  appoiniutent  to  officee^^ealariot  of  offieere, 

XIX.  Tenure  f^  office  of  offieere. 

XX.  Qualijlcaiion  qfregietrare  and  dietriet  regietrare, 

XXI.  Offieere  qf  the  court  to  execute  their  qffieee  in  pereon  regie' 
trare,  Sfc,  not  to  act  aeproctore,  Sfc, 

XXII.  The  judge  shall  cause  to  be  made  seals  fbr  the  Court  of 
Probate,  that  is  to  say,  one  seal  to  be  used  in  its  principal  registry, 
and  separate  seals  to  be  used  in  the  several  district  registries,  and 
may  cause  the  same  respectively  from  time  to  time  to  be  broken, 
altered  and  renewed  at  his  discretion ;  and  all  probates,  letters  of 
administration,  orders  and  other  instruments,  and  exemplifications 
and  copies  thereof,  respectiTely,  purporting  to  be  sealed  with  any 
seal  of  the  Court  of  Probate,  shall  in  all  parts  of  the  united  kingdom 
be  received  in  evidence  without  further  proof  thereof. 

XXIII.  The  Court  of  Probate  shall  be  a  Court  of  Record,  and 
such  court  shall  have  the  same  powers,  and  its-  grants  and  orders  shall 
have  the  same  effect  throughout  all  England,  and  in  relation  to  the 
personal  estate  in  all  parts  of  England  of  deceased  persons,  as  the 
Prerogative  Court  of  the  Archbi^op  of  Canterbury  and  its  grants 
and  orders  respectively  now  have  in  the  province  of  Canterbury,  or 
in  the  parts  of  such  province  within  its  jurisdiction,  and  in  relatloa 
to  those  matters  and  causes  testamentary  and  those  effects  of  de- 
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oeaaed  persons  which  sre  within  the  jnrisdiction  of  tiie  ssid  Prero* 

gative  Court;  aod  all  duties  which,  by  statute  or  otherwise,  are  ii»> 

posed  on  or  should  be  performed  by  ordinaries  generally,  or  on  or  by 

tiie  said  PrerogatiTe  Court,  in  respect  of  probates,  administrations  or 

matters  or  causes  testamentary  within  their  respective  jurisdictions, 

shall  be  perforaied  by  the  Court  of  Probate :  provided  thst  no  suits  Suite  for  le- 

for  legacies,  or  suits  for  the  distribution  of  residues,  shall  be  enter-  SSbJ^]^*'''! 

tained  by  the  court,  or  by  any  court  or  person  whose  jurisdiction  as  to  be  eotcr- 

to  matters  and  causes  testamentary  is  hereby  abolished.  tained. 

XXlV.  The  Court  of  Probate  may  require  the  attendance  of  any  Pknrertoot* 
party  in  person,  or  of  any  person  whom  it  may  think  fit  to  examine  ^j^  ^ 
or  cause  to  be  examined  in  any  suit  or  other  proceeding  in  respect  ""*"' 
of  matters  or  causes  testamentary,  and  may  examine  or  cause  to  be 
examined  upon  oath  or  affirmation,  as  the  case  may  require,  parties 
and  witnesses  by  word  of  mouth,  and  may,  either  before  or  after  or 
with  or  without  such  examination,  cause  them  or  any  of  them  to  be 
examined  on  interrogatones,  or  receire  their  or  any  of  their  affidants 
or  solemn  affirmations,  as  the  case  may  be ;  and  the  court  may  by  Af  to  pio- 
writ  require  such  attendance,  and  order  to  be  produced  before  itself  J^|^|?ac6 
or  otherwise  any  deeds,  evidences  or  writings,  in  the  same  form,  or 
nearly  as  may  be,  as  that  in  which  a  writ  of  subpoena  ad  testifi- 
candum, or  of  subpoena  duces  tecum,  is  now  issued  by  any  of  her 
M^esty's  superior  courts  of  law  at  Westminster;   and  every  per- 
son disobeying  any  such  writ  shall  be  considered  as  in  contempt  of  the 
court,  and  also  be  liable  to  forfeit  ^  sum  not  exceeding  one  hundred 
poimds. 

XXY.  The  Court  of  Probate  shall  have  the  like  powers,  juris-  Powers  of  the 
diction  and  authority  for  enforcing  the  attendance  of  persons  re-  ^^  ^ZSHm 
quired  by  it  as  aforesaid,  and  for  punishing  persons  fsiling,  neglect-  ^''^  oxoan, 
ing  or  refusing  to  produce  deeds,  evidences  or  writings,  or  refusing 
to  appear  or  to  be  sworn,  or  make  affirmation  or  declaration,  or  to 
give  evidence,  or  guilty  of  contempt,  and  generally  for  enforcing  all 
orders,  decrees  and  judgments  made  or  given  by  the  court  under  this 
act,  and  otherwise  in  relation  to  the  matters  to  be  inquired  into  and 
done  by  or  under  the  orders  of  the  court  under  this  act,  as  are  by  law 
vested  in  the  High  Court  of  Chancery  for  such  purposes  in  relation  to 
any  suit  or  matter  depending  in  such  court, 

XXVI.  The  Court  of  Probate  may,  on  motion  or  petition,  or  other-  order  to 
wise,  m  a  summary  way,  whether  any  suit  or  other  proceeding  shall  produce  any 
or  shall  not  be  pending  in  the  court  with  respect  to  any  probate  or  ^S^^^^ 
administration,  order  any  person  to  produce  and  bring  into  the  prin-  to  be  tctt»< 
cipal  or  any  district  registry,  or  otherwise  as  the  court  may  direct,  any  "^^'■'y* 
paper  or  writing  being  or  purporting  to  be  testamentary,  which  may 
be  shown  to  be  in  the  possession  or  under  the  control  of  such  per- 
son ;  and  if  it  be  not  shown  that  any  such  paper  or  writing  is  in  the 
possession  or  under  the  control  of  such  person,  but  it  shall  appear 
that  there  are  reasonable  grounds  for  believing  that  he  has  the  know- 
ledge of  any  such  paper  or  writing,  the  court  may  direct  such  person 
to  attend  for  the  purpose  of  being  examined  in  open  court,  or  upon 
interrogatories  respecting  the  same,  and  such  person  shall  be  bound 
to  answer  such  questions  or  interrogatories,  and,  if  so  ordered,  to 
produce  and  bring  in  such  paper  or  writing,  and  shall  be  subject  to 
the  like  process  of  contempt  in  case  of  default  in  not  attending  or  in 
not    answering  such  questions   or  interrogatories,  or  not  bringing 
in  such  paper  or  writing,  as  he  would  have  been  subject  to  in  case 
he  had  been  a  party  to  a  suit  in  the  court  and  had  made  such  default; 
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and  the  costs  of  any  inch  motioii,  petitioii,  or  other  proeeeding  dull 
be  in  the  diicretion  of  the  ooart. 

XXVII.  The  registrars  and  district  registrars  shall  respectively 
have  fall  power  to  administer  oaths;  and  all  persons  who  at  the 
commencement  of  this  act  shall  be  acting  as  surrogates  of  any  code* 
siastical  court,  and  any  other  persons  whom  the  judge  shall,  under 
the  seal  of  the  court,  from  time  to  time  appoint,  shall  respectireiy 
have  full  power  to  administer  oaths  and  perform  such  other  duties  in 
reference  to  matters  and  causes  testamentary  as  may  be  assigned  to 
them  from  time  to  time  by  the  rules  and  orders  under  thu  act ;  and 
the  persons  so  appointed  shall  be  styled  *'  Commissioners  of  her 
Majesty's  Court  of  Probate :"  provided,  that  any  party  required  to 
be  examined,  or  any  person  called  as  a  witness  or  required  or  de> 
siring  to  make  an  affidavit  or  deposition  under  or  for  the  purposes  of 
this  act,  shall  be  permitted  to  make  his  solemn  affirmation  or  decla- 
ration instead  of  being  sworn  in  the  circumstances  and  manner  in 
which  a  person  called  as  a  witness  or  desiring  to  make  an  affidavit 
or  deposition  would  be  permitted  so  to  do  imder  the  Common  Law 
Procedure  Act,  1854,  in  cases  within  the  provisions  of  that  act ;  and 
any  person  who  shall  wilfully  give  false  evidence,  or  who  shall  wilfdlly 
swear,  affirm  or  declare  falsely  in  any  affidavit  or  deposition  before  the 
court  of  probate,  or  before  any  registrar,  district  registrar,  or  com. 
missioner  of  the  court,  shall  be  Uable  to  the  penalties  and  oonsequeooefl 
of  ivilfol  and  corrupt  peijury.      • 

XXVIII.  If  any  person  forge  the  signature  of  any  registrar,  dia- 
trict  registrar,  or  commissioner  for  taking  oaths,  or  forge  or  coun- 
terfeit any  seal  of  the  court  of  probate,  or  knowingly  use  or  concur 
in  using  any  such  forged  or  counterfeit  signature  or  seal,  or  tender  in 
evidence  any  document  with  a  false  or  counterfeit  signature  of  such 
registrar,  district  registrar,  or  commissioner,  or  with  a  false  or  coun- 
terfeit seal,  knowing  the  same  signature  or  seal  to  be  false  or  coun- 
terfeit, every  such  person  shall  be  guilty  of  felony,  and  shall  upon 
conviction  be  liable  to  penal  servitude  for  the  term  of  his  life  or  any 
term  not  less  than  seven  years,  or  to  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without  htfd  labour. 

XXIX.  The  practice  of  the  court  of  probate  shall,  except  where 
otherwise  provided  by  this  act,  or  by  the  rules  or  orders  to  be  from 
time  to  time  made  under  this  act,  be,  to  far  as  the  circumstances  of 
the  case  will  admit,  according  to  the  present  practice  in  the  prerogative 
court. 


Rulea  and  XXX.  And  to  the  intent  and  end  that  the  procedure  and  practice 

madTfot  K^    of  the  court  may  be  of  the  most  simple  and  expeditions  character,  it 
gniating  the    shall  be  lawful  for  the  lord  chancellor,  at  any  time  after  the  passing 
procedure  of  of  this  act,  with  the  advice  and  assistance  of  the  lord  chief  justice 
tbecour.       ^j.  ^y^  court  of  queen's  bench,  or   any  one  of  the  judges  of   the 
superior  courts  of  law  to  be  by  such  cluef  justice  named  in  that  be- 
half, and  of  the  judge  of  the  said  prerogative  court,  to  make  rules 
and  orders,  to  take  effect  when  this  act  shall  come  into  operation, 
for   regulating  the   procedure   and  practice  of  the   court,  and  the 
duties  of  the  registrars,  district  registrars,  and  other  officers  thereof, 
and  for  determining  what  shall  be  deemed  contentious  and  what  shall 
be  deemed  non-contentious  business,  and,  subject  to  the  express  pro- 
visions of  this  act,  for  fixing  and  rq^ulatiog  the  time  and  manner  of 
appealing  from    the    decisions   of  the  said  court,  and  generally  for 
carrying  the  provisions  of  this  act  into  effect;  and  after  the  time 
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when  this  act  shall  come  into  opfration  it  shall  be  lawful  for  the 
judge  of  the  court  of  probate  from  time  to  time,  with  the  concurrence 
of  the  lord  chancellor  and  the  said  lord  chief  justice,  or  any  one  of 
the  judges  of  the  superior  courts  of  law  to  be  by  such  chief  justice 
named  in  this  behalf,  to  repeal,  amend,  add,  to  or  alter  any  such 
rules  and  orders  as  to  him,  with  such  concurrence  as  aforesaid,  may 
seem  fit. 

XXXI.  Subject  to  the  regulations  to  be  established  by  such  rules  Mode  of 
and  orders  as  aforesaid,  the  witnesses,   and  where  necessary,  the  ^^iTIIb. 
parties  in  all  contentious  matters  where  their  attendance  can  be  had,  tcDOoos  mat- 
shall  be  eiamined  orally  by  or  before  the  judge  in  open  court :  pro-  ten. 
Tided  always,  that,  subject  to  any  such  regulations  as  aforesaid,  the  parties 

shall  be  at  liberty  to  verify  their  respective  cases,  in  whole  or  in  part, 
by  affidavit,  but  so  that  the  deponent  in  every  such  affidavit  shall,  on 
the  application  of  the  opposite  party,  be  subject  to  be  cross-examined 
by  or  on  behalf  of  such  opposite  party  orally  in  open  court  as  afore- 
said, and  after  such  cross-examination  may  be  re-ezamined  orally  in 
open  court  as  aforesaid  by  or  on  behalf  of  the  party  by  whom  such 
affidavit  was  filed. 

XXXII.  Provided,  that  where  a  witness  in  any  such  matter  is  out  Court  may 
of  the  jurisdiction  of  the  court,  or  where,  by  reason  of  his  illness  or  ^''iJJfi^?™' 
otherwise,  the  court  shall  not  think  fit  to  enforce  the  attendance  of  ^veorden 
the  witness  in  open  court,  it  shall  be  lawful  for  the  cqurt  to  order  a  roresamina- 
commission  to  issue  for  the  examination  of  such  witness  on  oath,  ^j^^  ^'^ 
upon  interrogatories  or  otherwise,   or  if  the  witness  be  within  the  abnMtd,  or 
jurisdiction  of  the  court  to  order  tiie  examination  of  such  witness  on  ^^  *^Jf^*' 
oath,  upon  interrogatories  or  otherwise,  before  any  officer  of  the  said       ^  auend. 
court,  or  bther  person  to  be  named  in  such  order  for  the  purpose ; 

•nd  all  the  powers  given  to  the  courts  of  law  at  Westminster  by  the 
acts  of  the  thirteenUi  year  of  King  George  the  Third,  chapter  sixty- 
three,  and  of  the  first  year  of  King  William  the  Fourth,  chapter 
twenty-two,  for  enabling  the  courts  of  law  at  Westminster  to  issue 
commissions  and  give  orders  for  the  examination  of  witnesses  in 
actions  depending  in  such  courts,  and  to  enforce  such  examination, 
and  aU  the  provisions  of  the  said  acts,  and  of  any  other  acts  for 
enforcing  or  otherwise  applicable  to  such  examination,  and  the  witnesses 
examined,  shall  extend  and  be  applicable  to  the  said  court  of  probate, 
and  to  the  examination  of  witnesses  under  the  commissions  and  orders 
of  the  said  court,  and  to  the  witnesses  examined,  as  if  such  court  were 
one  of  the  courts  of  law  at  Westminster,  and  the  matter  before  it  were 
an  action  pending  in  such  court. 

XXXIII.  The  rules  of  evidence  observed  in  the  superior  courts  of  Rules  of  evi- 

common  law  at  Westminster,  shall  be  applicable  to  and  observed  in  ^^J^  j^^ 

the  trial  of  all  questions  of  fact  in  the  court  of  probate.  courts  to  be 

obtei'vcd. 

XXXrV.  Common  lawjudgu  may  sit,  on  requett  of  Judge  qf  court. 

XXXV.  It  shall  be  lawful  for  the  court  of  probate  to  cause  any  Court  may 
question  of  fact  arising  in  any  suit  or  proceeding  under  this  act  to  ^I^Jf',^ 
be  tried  by  a  special  or  common  jury  before  the  court  itself,  or  by  to  be  tried 
means  of  an  issue  to  be  directed  to  any  of  the  superior  courts  ^^Y^^f^J^ 
common  law,  in  the  same  manner  as  an  issue  may  now  be  directed  djj^eum    ' 
by  the  court  of  chancery,  and  such  question  shall  be  so  ^ed  by  a  issue  to  a 
jury  in  any  case  where  an  heir  at  law,  cited  or  otherwise  made  «»*rto'^^' 
party  to  the  suit  or  proceeding,  makes  application  to  the  court  of 
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probate  for  that  porpose ;  and  in  any  other  case  where  all  the  par- 
ties to  the  suit  or  proceeding  concur  in  such  an  application,  and 
where  any  party  or  parties  other  than  such  heir  at  law  make  a  like 
application  (the  other  party  or  parties  not  concurring  therein),  and 
the  court  shall  refuse  to  cause  such  question  to  be  tried  by  a  jury, 
such  refusal  of  the  court  shall  be  subject  to  appeal  as  herein  pro- 
Tided. 

Powers  of  XXXVI.  When  the  court  shall  order  a  question  of  fact  to  be  tried 

the  criii[of^  before  itself  by  a  jury,  the  court  may  make  all  such  rules  and  orders 
qucations  by  upon  the  sheriff  or  any  other  person  for  procuring  the  attendance  of 
*iunr*  a  special  or  common  jury  for  the  trial  of  such  question  as  may  now 

be  made  by  any  of  the  superior  courts  of  common  law  at  Westmin- 
ster, and  may  also  make  any  other  orders  which  to  such  court  may 
seem  requisite ;  and  every  such  jury  ahall  consist  of  persons  po8se8»- 
ing  the  qualifications,  and  shall  be  struck,  summoned,  balloted  for 
and  called  in  like  manner  as  if  such  jury  were  a  jury  for  the  trial  of 
any  cause  in  any  of  the  said  superior  oourte ;  and  every  juryman  ao 
summoned  shall  be  entitled  to  the  same  righte,  and  subject  to  the 
aame  duties  and  liabilities,  as  if  he  had  been  duly  summoned  for  the 
trial  of  any  such  cause  in  any  of  the  said  superior  courte ;  and  every 
party  to  any  such  proceeding  shall  be  entitled  to  the  same  righte  o 
to  challenge  and  otherwise  as  if  he  were  a  party  to  any  such  cause ; 
and  generally  for  all  purposes  of  or  auziliai^  to  the  trisl  of  questions 
of  fict  by  a  jury,  before  the  court  itself,  and  in  respect  of  new  trials 
thereof,  and  also  for  all  purposes  in  relation  to  or  consequential  upon 
the  direction  of  issues,  the  court  of  probate  shall  have  the  same  jiuis- 
diction,  powers  and  authority  in  all  respecte  as  belong  to  any  superior 
court  of  common  law,  or  to  any  judge  thereof,  or  to  the  high  court  ef 
chancery,  or  any  judge  thereof,  for  the  like  purposes. 


Question  to 
besuted. 
and  Jury 
swoni  totxy 
it. 

Court,  on 
trial  to  have 
the  same  au- 
thority ai  a 
Judge  at  nil! 
priua. 


PrMtitiOD- 


XXXVII.  When  any  such  question  shall  be  so  ordered  to  be  tried 
by  a  jury  before  the  court  itself,  such  question  shall  be  reduced  into 
writing  in  such  form  as  the  court  shall  di?ect,  and  at  the  trial  the 
jury  shall  be  sworn  to  try  the  said  question,  and  a  true  verdict  to 
give  thereon  according  to  the  evidence;  and  upon  every  such  trial 
the  court  of  probate  shall  have  the  same  powers,  jurisdiction  and 
authority  as  belong  to  any  judge  of  any  of  the  said  superior  courte 
sitting  at  nisi  prius. 

XXXVIII.  Court  may  direct  where  ieeuee  ehaU  be  tried, 

XXXIX.  Appeal  to  the  Houee  fif  Lorde, 

XL.  Advoeatee  admitted  to  praetiee—barriitere  may  praetiae  tn 
eontentiout  eaueee. 

XLI.  Advoeatee  admitted  to  praetiee  at  hwrriHere* 

XLII.  Proetore  admitted  to  praetiee. 

XLIII.  Admieeion  qfregietrare  andproetore  ae  eoUeitore, 

XLIV.  Admieeion  qf  articled  clerke  to  proctore  ae  eolicitore. 

XLV.  AU  solicitors  and  attomie8-at*law  may  practise  in  the 
court  of  probate,  and  the  laws  and  stetntes  now  in  force  concern, 
ing  solicitors  and  attomies  shall  extend  to  solicitors  and  attomiea 
practising  in  the  said  court ;  and  the  commissioners  for  taking  oaths 
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« 

in  the  High  Court  of  Chancery  shall  be  oommisrionerB  for  taking 
oaths  in  the  Coort  of  Probate. 

XLYI.  Probate  of  a  will  or  letters  of  administration  may,  upon  Probates  «nd 
application  for  that  purpose  to  the   district  registry,  be  granted  in  wimmistra- 
common  form  by  the  distriet  registrar  in  the  name  of  the  Court  of  pmSd  m* 
Probate  and  under  the  seal  appointed  to  be  used  in  such  district  re-  common 
gistry,  if  it  shall  appear  by  affidant  of  the  person  or  some  or  one  of  ^J^T^  ^  ^^ 
the  persons  applying  for  the  same  that  the  testator  or  intestate,  as  the  tm^lfvL 
case  may  be,  at  the  time  of  his  death  had  a  filed  plaee  of  abode  within  ahail  anpoir 
the  district  in  which  the  application  is  made,  such  place  of  abode  being  ^^t  Uie  tei. 
stated  in  the  affidavit,  and  such  probate  or  letters  of  administration  utor»  ^. 
shall  have  effect  over  the  persooal  estate  of  the  deceased  in  all  parts  of  ^  a  fixed 
England  accordingly.  jj^°' 

XLVIl.  Such  affidavit  shall  be  oondnsive  for  the  purpose  of  yifiidavtt 
authorising  the  grant,  by  the  district  registrar,  of  probate  or  admi-  ^  be  eonclu- 
nistration ;  and  no  such  grant  of  probate  or  administration  shall  be  luthorisinff 
liable  to  be  recalled,  revoked  or  oUierwise  impeached  by  reason  that  motor  ^ 
the  testator  or  intestate  had  no  fixed  place  of  abode  within  the  dis-  °*^* 
trict  at  the  time  of  his  death ;  and  every  probate  and  administration 
granted  by  any  such  district  registrar  shall  effectually  discharge  and 
protect  all  persons  paying  to  or  dealing  with  any  executor  or  admi- 
nistrator thereunder,  notwithstanding  the  want  of  or  defect  in  such 
affidavit,  as  is  hereby  required. 

XLVllI.  The  district  registrar  shall  not  grant  probate  or  adminis-  DUtrict  n- 
tration  in  any  case  in  which  there  is  contention  as  to  the  grant  until  ffistran  not 
such  contention  is  terminated  or  disposed  of  by  decree  or  otherwise,  or  m?tawhei« 
in  which  it  otherwise  appears  to  him  that  probate  or  administration  there  is  con- 
ought  not  to  be  granted  in  common  form.  (eation,  Ac, 

X^1X«  As  to  tranimUiion  qf  notice  of  application/or  grants  ofprO" 
hate,  Sfc,  to  distriet  registrar, 

L.  In  every  case  where  it  appean  to  a  district  registrar  that  it  is  District  i»> 
doubtful  whether  the  probate  or  letten  of  administration  which  may  gistrarm 
be  applied  for  should  or  should  not  be  granted,  or  where  any  ques-  ^^°mnt^ 
tion  arises  in  relation  to  the  grant,  or  application  for  the  grant,  of  lo  take  the 
any  probate  or  administration,  the  direct  registrar  shall  transmit  a  ^'^^l?"*  ^^ 
statement  of  the  matter  in  question  to  the  registrera  of  the  Court  of     ^'^  ^' 
Probate,  who  shall  obtain  the  directions  of  the  judge  in  relation  there- 
to, and  the  jadge  may  direct  the  district  registrar  to  proceed  in  the 
matter  of  the  application  according  to  such  instructions  as  to  the  judge 
may  seem  necessary,  or  may  forbid  any  further  proceeding  by  the  dis- 
trict registrar  in  relation  to  the  matter  of  such  application,  leaving  the 
party  applying  for  the  grant  in  question  to  make  application  to  the 
Court  of  Probate  through  its  principal  registry,  or  if  the  case  be  within 
its  jurisdiction,  to  a  county  court. 

LI.  Distriet  registrars  to  transmit  lists  of  probates  and  administra" 
tions  and  copies  qf  wills. 

LIl.  District  registrars  to  preserve  original  wills. 

LIII.  Caveats  against  the  grant  of  probates  or   administrations  As  to  Ca- 
may be  lodged  in  the  principd  registry  or  in  any  district  registry,  ^"Bt** 
and  (subject  to  any  rules  or  orders  under  this  act)  the  practice  and 
procedure  under  such  caveats  in  the  court  of  probate  shall,  as  near 
as  may  be,  correspond  with  the  practice  and  procedure  under  caveats 
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DOW  in  uie  in  the  Prerogative  Coart  of  Canterbnry ;  and  immediatelj 
upon  a  caveat  being  lodged  in  any  district  registry,  the  district  regis- 
trar shall  send  a  copy  thereof  to  the  registrars  to  be  entered  among  the 
caveats  in  the  principal  registry  ;  and  immediately  open  a  caveat  Iwtng 
entered  in  the  principal  registry,  notice  thereof  shall  be  given  to  the 
district  registrar  of  the  district,  if  any,  in  which  it  is  alleged  the  de- 
ceased resided  at  the  time  of  his  decease,  and  to  any  other  district 
registrar  to  whom  it  may  appear  to  the  registrar  of  the  principai 
registry  expedient  to  transmit  the  same. 

R^P^ijdby        Liv.  Where  personalty  U  under  200   /.,  and  real  propertf  it 
22  vict.c  M.  ^^^  300  /.,  County  Court  to  have  JurUdietion, 

fait  p.  84.1. 

Wegiitr^of        Lv.  On  a  decree  being  made  by  a  jndge  of  a  oonnty  conrt  lor 
to^trammit"    ^^  grant  or  revocation  of  a  probate  or  administration  in  any  each 
certiflcste  of    cause,  the  registrar  of  the  county  conrt  shall  transmit  to  the  district 
mnror'^re-     registrar  of  the  district  in  which  it  shall  have  been  sworn  that  the 
vocation  of     deceased  had  at  the  time  of  his  decease  his  filed  place  of  abode  a 
probate.         certificate  under  the  seal  of  the  county  court  of  such  decree  having 
been  made,  and  thereupon  on  the  application  of  the  party  or  parties 
in  favour  of  whom  such  decree  shall  have  been  made,  a  probate  or 
administration  in  compliance  with  surh  decree  shall  be  issued  from 
Form  D.  soch  district  registry ;  or,  as  the  case  may  require,  the  probate  or 

P>41.  letters   of  administration   theretofore  granted   shall  be  recalled  or 

varied  by  the  district  registrar  according  to  the  effect  of  such  de- 
cree* 

The  ]udge  of       LY I.  The  judge  of  any  county  conrt  before  whom  any  disputed 

Coun tode-  question  shall  be  raised  relating  to  matters  and  causes  testamentary 

dde  cftuses  under  this  act  shall,  subject  to  the  rules  and  orders  under  this  aet. 

fud  ^'^ff*  ^^^  ^^^  ^c  jurisdiction,  power  and  authority  to  decide  the  same  and 

M  inoSar  enforce  judgment  therdn,  and  to  enforce  orders  in  relation  thecBto,  as 

OMM.  if  the  same  had  been  an  ordinary  action  iu  the  county  conrt. 

Afldartt  to        LVII.  The  affidavit  as  to  the  place  of  abode  and  state  of  the  pro- 
tog  the^      '  P?^^  ^^  '^  testator  or  intestate  which  is  to  give  contentious  juria- 
County  Court  diction  to  the  judge  of  a  county  court  under  the  previoas  provisions 
to'bif 'condu-  '^'^^f  except  as  hereinafter  provided,  be  conclusive  for  the  purpoee 
live,  unleM  *  of  authorising  the  exercise  of  such  jurisdiction,  and  the  grant  or  revo- 
ditproved       cation  of  probate  or  administration  in  compliance  with  the  decree  of 
nstter^*       such  judge ;  and  no  such  grant  of  probate  or  administration  shall  be 
pending        liable  to  be  recalled,  revoked  or  otherwise  impeached  by  reason  thai 
the  testator  or  intestate  had  no  fixed  place  of  abode  wiUdn  the  juris- 
diction of  such  judge  or  within  any  of  the  said  districts  at  the  time 
of  his  death,  or  h%  reason  that  the  personal  estate  sworn  to  be  under 
the  value  of  two  hundred  pounds  did  in  fact  amount  to  or  exceed  that 
value,  or  that  the  value  of  the  real  estate  of  or  to  which  the  deceased 
wss  seised  or  entitled  beneficially  at  the  time  of  his  death  amounted 
to  or  exceeded  three  hundred  pounds :  provided,  that  where  it  shsU 
be  shown  to  the  judge  of  a  county  court  be'bre  whom  any  matter  is 
pending  under  this  act  that  the  place  of  abode  or  state  of  the  pro- 
perty of  the  testator  or  intestate  in  respect  of  whose  will  or  estate  he 
may  have  been  applied  to  for  grant  or  revocation  of  probate  or  ad. 
ministration  has  not  been  correctly  stated  in   the  affidavit,  and  if 
correctly  stated  would   not   have   authorised  him   to  exercise  such 
contentious  jurisdiction,  he  shall  stay  all  further  proceedings  in  his 
court   in  the  matter,   leaving  any  party  to   apply  to   the  court  of 
probate  for  such  grant  or  revocation,  and  making  such  order  as  to 
the  costs  of  the  proceedings  before  him  as  he  may  Uiink  just. 
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LVIII.  Any  pxrtj  who  shall  be  dissatisfied  with  the  determination  As  to  appeals 
of  the  judge  of  the  countj  coort  in  point  of  law,  or  upon  the  ad-  JJom  Couniy 
mission  or  rejection  of  anj  evidence  in  any  matter  or  cause  under  ^°^'^' 
this  act,  may  appeal  from  the  same  to  the  court  of  probate,  in  such 
manner  and  subject  to  such  regulations  as  may  be  provided  by  the 
rules  and  orders  to  be  made  under  this  act,  and  the  decision  of  the 
court  of  probate  on  such  appeal  shall  be  finaL 

LTX.  It  shall  not  be  obligatory  on  any  person  to  apply  for  probate  Not  obliga- 
or   administration  to   any  district   registry,  or  through  any  county  ^^^^QXtlSt^ 
court,  but  in  every  case  such  application  may  be  made  through  the  &c.  to  du- ' 
principal  registry  of  the  court  of  probate,  wherever  the  testator  or  trict  regis, 
intestate  may  at  the  time  of  his  death  have  had  his  fixed  pboe  of  cq^^^ 
abode :  provided,  that  where  in  any  contentions  matter  arising  out  court,  but 
of  any  such  application  it  is  shown  to  the  court  of  probate  that  the  ^^^  l^^^^ 
state  of  the  property  and  place  of  abode  of  the  deceased  were  such  as  ^  court  of* 
to  give  contentious  jurisdiction  to  the  judge  of  a  county  court,  the  ProlMte. 
court  of  probate  may  send  the  cause  to  such  county  court,  and  the  See  21  Si  a 
judge  thereof  shall  proceed  therein  as  if  such  application  and  cause  ^'  'ct-  c.  Xt, 
had  been  made  to  and  arisen  in  his  court  in  the  first  instance. 

LX.  For  regulating   the   procedure   and   practice  of  the  county  Rules  and 
ooorts,  and  the  judges,  registrars  and  officers  thereof,  in  relation  to  j^^^/"*^ 
their  ji^risdiction  and  proceedings  under  this  act,  rules   and   orders  theVo^"' 
may  be  from   time  to  time  framed,  amended  and  certified  by  the  cedureof 
county  court  judges  appointed  for  the  time  being  to  frame  rules  and  c^rts^^nder 
orders  for  reguhiting  the  practice  of  the  county  courts  under  the  act  the  act  to  be 
of  the  session  holden  in  the  nineteenth  and  twentieth  years  of  her  "^^^  by  the 
majesty,  chapter  one  hundred  and  eight,  and  shall  be  subject  to  be  hav^auT 
allowed  or  disallowed  or  altered,  and  shall  be  in  force  from  the  day  thority  for 
named  for  that  purpose  by  the  lord  chancellor,  as  in  the  said  act  ia  ^^'^^  P"' 
provided  in  relation  to  other  rules  and  orders  regulating  the  practice  g°yl^^ 
of  the  same  courts ;  and  for  esiablishing  rules  and  orders  to  be  in  p. 230/*' 
force  when  this  act  comes   into  operation,  the  power  given  by  this 
enactment  shall  be  exercised  as  soon  as  conyeniently  may  be  after 
the  passing  of  this  act. 

liXI.  Where  proceedings  are  taken  under  this  act  for  proving  a  Where  a  will 
will  in  solemn  form,  or  for  revoking  the  probate  of  a  will,  on  the  affecting  real 
ground  of  the  invalidity  thereof,  or  where  in  any  other  contentious  ^y^ 'q 
cause  or  matter  under  this  act  the  validity  of  a  will  is  disputed,  solemn  fona, 
unless  in   the  several  cases  aforesaid  the  will  affects  only  personal  wt'Jf^**"^ 
estate,  the  heir-at-law,  devisees  and  other  persons  having   or  pre-  tentioui  pro- 
tending interest  in  the  real  estate  affected  by  the  will  shall,  subject  ^^^^il[|  ^« 
to  the  provisions  of  this  act,  and  to  the  rules  and  orders  under  this  a^minte^' 
act,  be  cited   to   see   proceedings,  or   otherwise  summoned  in  like  retted  in  the 
manner  as  the  next  of  kin  or  others  having  or  pretending  interest  in  w^Lj]?!^^  ^ 
the  pertonal  estate  affected  by  a  will  should  be  cited  or  summoned, 
and  may  be  permitted  to  become  parties,  or  intervene  for  their  re- 
spective interests  in  such  real  estate,  subject  to  such  rules  and  orders, 
and  to  the  discretion  of  the  court. 

LXIT.  Where  probate  ot  such  will  is  granted  after  such  proof  in  Where  the 
solemn  form,  or  where  the  validity  of  the  will  is  otherwise  declared  ^l"  ^ 
by  the  decree  or  order  in  such  contentious  cause  or  matter  as  afore-  sofemn  form, 
said,  the  probate,  decree  or  order  respectively  shall  enure  for  the  or  its  validity 
benefit  of  all  persons  interested  in  the  real  estate  affected  by  such  Hd!So!f*tht 
will,  and  the  probate  copy  of  such  will,  or  the  letters  of  administra-  decree  of  the 
tion  with  such  will  annexed,  or  a  copy  thereof  respectively,  stamped  court  to  faa 
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binding  on 
the  penons 
InieTesiedin 
the  real 
estate. 


with  the  seal  of  her  majesty's  court  of  prohate,  shall  in  all  courts, 
and  in  all  suits  and  proceedings  affecting  real  estate,  of  whatever 
tenure  (sstc  proceedings  by  way  of  appeal  under  this  act,  or  for  the 
reTocation  of  such  probate  or  administration),  be  received  o  oon- 
clttsive  evidence  of  the  validity  and  contents  of  such  will,  in  like 
manner  as  a  probate  is  received  in  evidence  in  matters  relating  to 
the  personal  estate ;  and  where  probate  is  refused  or  revoked,  on  the 
ground  of  the  invalidity  of  the  will,  or  the  invalidity  of  the  will  ia 
otherwise  declared  by  decree  or  order  under  this  act,  such  decree  or 
order  shall  enure  for  the  benefit  of  the  heir-at-law  or  other  persons 
against  whose  interest  in  real  estate'  such  will  might  operate,  and 
such  will  shall  not  be  received  in  evidence  in  any  suit  or  proceeding 
in  relation  to  real  estate,  save  in  any  proceeding  by  way  of  appeal 
from  such  decrees  or  orders. 


Heir  tn  cer- 
tain cases 
not  to  be 
cited,  and 
where  not 
cited  not  to 
be  affected 
by  piobale. 


Probate  of 
office  copy 
to  be  evi- 
dcnoeofthe 
will  in  suits 
concerning 
real  estate, 
save  where 
the  validity 
of  the  will 
is  put  in 
iuue. 


iVstocottf 
of  proof  of 
wilL 


LXIII.  Nothing  herein  contained  shall  make  it  necessary  to  cite 
the  heir-at-law  or  other  persons  having  or  pretending  interest  in  the 
real  estate  of  a  deceased  person,  unless  it  is  shown  to  the  court,  and 
the  court  is  satisfied  that  the  deceased  was  at  the  time  of  his  decease 
seised  of  or  entitled  to  or  had  power  to  appoint  by  will  some  real 
estate  beneficially,  or  in  any  case  where  the  will  propounded  or  of 
which  the  validity  is  in  question  would  not  in  the  opinion  of  the 
court,  though  established  as  to  personalty,  affect  real  estate,  but  in 
every  such  case,  and  in  any  other  case  in  which  the  court  may,  with 
reference  to  the  circumstances  of  the  property  of  the  deceased  or 
otherwise,  *think  fit,  the  court  may  proceed  without  citing  the  heir 
or  other  persons  interested  in  real  estate ;  provided  that  the  probate, 
decree  or  order  of  the  court  shall  not  in  any  case  affect  the  hdr  or 
any  person  in  respect  of  his  interest  in  real  estate,  unless  such  heir 
or  person  has  been  cited  or  made  party  to  the  proceedings,  or  derives 
title  under  or  through  a  person  so  cited  or  made  party. 

LXIY.  In  any  action  at  law  or  suit  in  equity,  where,  according 
to  the  existing  law,  it  would  be  necessary  to  produce  and  prove  an 
original  will  in  order  to  establish  a  devise  or  other  testamentary 
disposition  of  or  affecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  such  devise  or  other  testamentary 
disposition  to  give  to  the  opposite  party,  ten  days  at  least  before 
the  trial  or  other  proceeding  in  which  the  said  proof  shall  be  intended 
to  be  adduced,  notice  that  be  intends  at  the  said  trial  or  other  pro- 
ceeding to  give  in  evidence  as  proof  of  the  devise  or  other  test^ 
mentary  disposition  the  probate  of  the  said  will  or  the  letters  of 
administration  with  the  will  anneied,  or  a  copy  thereof  stamped 
with  any  seal  of  the  court  of  probate ;  and  in  every  such  case  such 
probate  or  letters  of  administration,  or  copy  thereof  respectively, 
stamped  as  aforesaid,  shall  be  sufficient  evidence  of  such  will  and  of 
its  validity  and  contents,  notwithstanding  the  same  may  not  have  been 
proved  in  solemn  form,  or  have  been  otherwise  declared  valid  in  a  ooa- 
tentious  cause  or  matter,  as  herein  provided,  unless  the  party  receiving 
such  notice  shall,  within  four  days  after  such  receipt,  give  notice 
that  he  disputes  the  validity  of  such  devise  or  other  testamentary 
disposition. 

LXV.  In  every  case  in  which,  in  any  such  action  or  suit,  the  original 
will  shall  be  produced  and  proved,  it  shall  be  lawful  for  the  court  or 
judge  before  whom  such  evidence  shall  be  given  to  direct  by  which  of 
the  parties  the  costs  thereof  shall  be  paid. 


LXVI.  Place  qfdepoHt  qf  original  wills. 
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LXVII.  Judg»  to  eatue  calendars  to  be  made  from  time  to  time  in 
the  principal  re^try,  and  to  be  printed. 

LXVIII.  The  registran  shall  cauie  a  printed  copy  of  every  calendar  Registrar  lo 
to  be  transmitted  throngh  the  post  or  otherwiie  to  each  of  the  district  ^''^^^^^ 
registries,  and  to  the  office  of  tier  Majesty's  prerogative  in  Dublin,  Sopik  to 
the  office  of  the  commissary  of  the  connty  of  Midlothian  in  Edinburgh,  certain 
and  such  other  offices,  if  any,  as  the  court  of  probate  shall  from  time  ^^^^* 
to  time  by  rule  or  order  direct ;  and  every  printed  copy  of  a  calendar 
80  transmitted  as  aforesaid  shall  be  kept  in  the  registry  or  office  to 
which  it  is  transmitted,  and  may  be  inspected  by  any  person  on  pay- 
ment of  a  fee  of  one  shilling  for  each  search|  without  reference  to  the 
number  of  calendars  inspected. 

LXIX.  An  official  copy  of  the  whole  or  any  part  of  a  will,  or  an  official  copy 
official  certificate  of  the  grant  of  any  letters  of  administration,  may  of  whole  or 
be  obtained  from  the  registry  or  district  registry  where  the  will  has  mil^beob-^ 
been  proved  or  the  administration  granted,  on  the  payment  of  such  uiaed. 
fees  as  siiall  be  fixed  for  the  same  by  the  rules  and  orders  under  thia 
act. 

LXX.  Pending  any  suit  touching  the  validity  of  the  will  of  any  Administra- 
deceased  person,  or  for  obtaining,  recalling,  or  revoking  any  probate  ^  P^p- 
or  any  grant  of  administration,  the  court  of  probate  may  appoint  an  °^^^^^^ 
administrator  of  the  personal  estate  of  such  deceased  person;  and 
the  administrator  so  appointed  shall  have  all  the  rights  and  powers 
of  a  general  adminbtrator,  other  than  the  right  of  distributing  the 
residue  of  such  personal  estate;  and  every  such  administrator  shall 
be  subject  to  the  immediate  control  of  the  court,  and  act  under  its 
direction. 

LXXI.  It  shall  be  lawful  for  the  court  of  probate  to  appoint  any  Receiver  of 
administrator  appointed  as  aforesaid,  or  any  other  person,  to  be  re-  reAie»ta!e 
oeiver  of  the  real  estate  of  any  deceased  person  pending  any  suit  in  lue.   '^^'^ 
the  court  touching  the  validity  of  any  will  of  such  deceased  person 
by  which  his  real  estate  may  be  affected,  and  such  receiver  shall  have 
such  power  to  receive  all  rents  and  profits  of  such  real  estate,  and 
such  powera  of  letting  and  managing  such  real  estate,  as  the  court 
may  direct 

LXXII.  The  court  of  probate  may  direct  that  administrators  and  Remuneni- 

receivers  appointed  pending  suits  involving  matters  and  causes  testa-  <lon  to  ad- 

mentary  shall  receive  out  of  the  personal  and  real  estate  of  the  deceased  ^!nd«nte°'* 

such  reasonable  remuneration  as  the  court  think  fit.  lite  and  le- 

oelvcn. 

LXXIII.  Power  a»  to  appointment  qf  adminiitrator, 

LXXIV.  The  provisions  of  an  act  passed  in  the  thirty-eighth  year  38  O.3.  c.  87, 
of  bis  late  Majesty  King  George  the  Third,  chapter  eighty-seven,  shall  f'?^?'. 
apply  (in  like  manner)  to  all  cases  where  letters  of  administration  have  tnton." 
been  granted,  and  the  person  to  whom  such  administration  shall  have 
been  granted  shall  be  out  of  the  jurisdiction  of  her  Majesty's  courts  of 
law  and  equity. 

LXXV.  After  any  grant  of  administration,  no  person  shall  have  After  f^rum 
power  to  sue  or  prosecute  any  suit,  or  otherwise  act  as  executor  of  ^^^qq  ' 
the  deceased,  as  to  the  personal  estate  comprised  in  or  affected  by  nerson  co 
such  grant  of  administration,  until  such  administration  shall  bave  been  ^^^  vo^^ 
recalled  or  revoked.  executor. 
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Revocation 
of  temporary 
grants  not 
to  prejudice 
actions  or 
suit*. 


Payments 
under  re- 
voked pro- 
bates or  ad- 
ministratioa 
to  be  valid. 


Penons,  Ace. 
making  pay- 
ment upon 
probates 
granted  for 
ettate  of  de- 
ceased per- 
son to  be  tn- 
demnifled. 


LXXVI.  Where  before  the  revocation  of  any  temporary  adminu- 
tration  any  proceedings  at  law  or  in  eqaity  have  been  commenced 
by  or  against  any  administrator  so  appointed,  the  court  in  which  sach 
proceedings  are  pending  may  order  that  a  suggestion  be  made  upon  the 
record  of  the  revocation  of  such  administration,  and  of  the  grant  of 
probate  or  administration  which  shall  have  been  made  consequmt 
thereupon,  and  that  the  proceedings  shall  be  continued  in  the  name  of 
the  new  execntor  or  administrator,  in  liice  manner  as  if  the  prooeedincf 
had  been  originally  commenced  by  or  against  such  new  execntor  or 
administrator,  but  subject  to  such  conditions  and  variations,  if  any,  o 
such  court  may  direct. 

LXXVII.  Where  any  probate  or  administration  is  revoked  under 
this  act,  all  payments  bon&  fide  made  to  any  execntor  or  administrator 
under  such  probate  or  administration,  before  the  revocation  thereof, 
shall  be  a  legal  discharge  to  the  person  making  the  same ;  and  the 
executor  or  administrator  who  shall  have  acted  under  any  such  revoked 
probate  or  administration  may  retain  and  reimburse  himself  in  respect 
of  any  payments  made  by  him  which  the  person  to  whom  probate  or 
administration  shall  be  afterwards  granted  might  have  lawfully  made. 

LXXYIII.  All  persons  and  corporations  making  or  permitting  to 
be  made  any  payment  or  transfer  bon&  fide,  npon  any  probate  or 
letters  of  administration  granted  in  respect  of  the  estate  of  any  de- 
ceased person  under  the  authority  of  this  act,  shall  be  indemnified 
and  protected  in  so  doing,  notwithstanding  any  defect  or  circum- 
stance whatsoever  affecting  the  validity  of  such  probate  or  letters  of 
administration. 


LXXIX.  Riffhti  of  an  executor  reHOuneing  probate  to  eeate  at  \f 
he  had  not  been  named  in  the  wilt, 

LXXX.  Suretiet  to  adminUtration  bonds. 


LXXXI.  Pereona  to  whom  grant  qf  admmUtration  ihait  be  com* 
mitted  Mhail  ghe  bond. 

LXXXII.  Penalty  on  bond. 

LXXXIII.  Power  of  court  to  aeaign  bond. 

LXXXIV.  Pending  auits  transferred  to  court  of  probate,  not  to 
apply  to  appea/e  pending  be/ore  her  Mqjeety  in  council. 

LXXXV.  Power  to  judges  whoee jurisdiction  is  determined  to  deliver 
wrilten  judgments. 

LXXXY I.  Void  and  voidable  probates  and  administrations, 

LXXXYII.  Probates  and  administrations  granted  brfore  this  act 
comes  into  operation. 

LXXXVIII.  Probate  or  administration  may  be  granted  qf  personal 
estate  not  effected  by  the  former  grants. 

LXXXIX.  Judges  qf  present  Ecclesiastical  Courts  and  others  to 
transmit  all  wills,  ^c,  to  the  registry. 

XC.  Penalty  for  drfault. 


cop.  77.]  ProbaUs  and  Letters  of  AdminiitraHon.  217 


XCI.  Jm  to  depatUon  /or  ot/t  euiiodp  rf  ike  wOU  qf  Imng 
penoiu. 

XCII.  TkioaetnottoqfeettMettampdmiioiomproiaiHmidadmi' 
nUinUiong. 

XCIII.  The  regutrari  to  doUvor  eopiio  qfwitti,  4re*  to  tko  CommU- 
otomoro  ^ifJnlmul  Eevenme. 

XCIV.  Seeti.  Slif9qfbZ  Goo,  3,  c.  127,  repoaUd  m  ftart  at  to  the 
Cowrt  qf  Probate. 

XCV.  The  lord  chancellor,  with  Mch  anietBnoe  at  is  hereiii*  Fen  to  be 
before  pro?ided  as  to  ruies  and  orders  to  be  made  in  parsnance  of  *J^  ^ 
this  act,  shaU,  as  soon  as  conveniently  may  be  atlter  the  passmg  of  ^^^^^yr 
this  act,  fix  a  table  or  tables  of  fees  to  be  taken  by  the  oflkers  of  oflloen  of 
the  Court  of  Probate,  and  the  proctors,  solidfiors  and  attomies  prao-  ^^^ 
tising  therein,  including  the  district  registrars,  and  the  proctors, 
solicitors  and  attomies  practising  in  district  registries,  and  of  fees 
to  be  taken  by  the  officers  of  the  coonty  courts,  in  respect  of  busi- 
ness under  this  act,  and  of  fees  to  be  payable  in  respect  of  sourches, 
inspection  and  printed  and  other  copies  of  and  extracts  from  re- 
coil, wins  and  other  documents  in  the  custody  or  under  the  control 
of  the   court  of  probate,   and  the  judge  of  die  court  of  probate, 
with  such  concurrence  as  is  hereinbefore  provided  in  respect  of  the 
amendment  of  rules  and  orders,  is  hereby  empowered  from  time  to 
time  after  this  act  shall  come  into  operation,   to  add  to,  reduce, 
alter  or  amend  such  table  or  tables  of  fees,  as  he  may  see  fit :  pro- 
vided that  such  tables  of  fees  and   every  alteration  of  the  same, 
except  80  fer  as  respects  the  fees  which  are  to  be  taken  by  district 
registrars,  proctors  and  others,  for  their  own  remuneration  and  to 
tbdr  own  use,  shall  be  subject  to  the  approval  of  the  commissioners 
of  her  Majesty's  treasury ;  and  every  such  table  of  fees,  and  every 
addition,  reduction,  alteration  or  amendment  to,  in  or  of  the  same, 
shall  be  published  in  the  "  London  Gazette ;"  and  no  other  fees  than 
those  specified  and  allowed  in  such  table  of  fees  shall  be  demanded 
or  taken  by  such  officers,  and  proctors,  solicitors  and  attomiies. 

XCTI.  The  bill  of  any  proctor,  attorney  or  solidlor,  for  any  fees,  Taxation  of 
charges  or  disbursements  in  respect  of  any  business  transacted  in  «a*ts. 
the  court  of  probate,  whether  contentious  or  otherwise,  or  any  mat- 
ters connected  therewith,  shall,  as  well  between  proctor  or  attorney 
or  solicitor  and  client  as  between  party  and  party,  be  subject  to 
taxation  by  any  one  of  the  registrars  of  the  said  court,  and  the 
mode  in  which  any  such  bilJ  shall  be  referred  for  taxation,  and  by  whom 
the  cosu  of  taxation  shall  be  paid,  shall  be  regulated  by  the  rules 
and  orders  to  be  made  under  this  act,  and  the  certificate  of  the 
registrar  of  the  amount  at  which  such  bill  is  taxed  shall  be  subject 
to  appeal  to  the  judge  of  the  said  court. 

XCVII.  None  of  the  fees  payable  to  the  officers  of  the  court  of  Feemotto 
probate,  or  of  any  county  court,  in  respect  of  business  under  this  be  paid  in 
act,  except  the  fees  of  the  district  registrars  (which  are  to  be  taken  j^'IfSiipf! 
as  their  remuneration,  and  for  their  own  use),  the  fees  of  proctors, 
solicitors  and  attomies,  and  such  fees  as  may  be  authorized  to  be 
taken  for  their  own  use  by  surrogates  and  commissioners  for  admi- 
nistering oaths,  shall  be  received  in  money,  but  every  such  fee  shall 
be  collected  and  received  by  a  stamp  denoting  the  amount  of  the  fee 
which  otherwise  would  be  payable. 
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XCVIII.  Pronnomt  ^ iiett  reiaiimg  to  9iamp$  {•  h€  afpiiemUe  to 
itan^/or  eoOeetinf/eei. 


No  docomat  XCIX.  No  document,  which,  imder  this  id,  and  my  taUe  of 
^vedor  '^'r  the  time  bdng  in  force  under  tfaii  net,  onght  to  have  a  ntaaip  in 
uted  unicu  respect  of  rach  fee  impresMd  thereon  or  afbed  thereto,  ihnll  be 
stamped.  reoeiTed  or  filed  or  be  dm  in  relation  to  dhy  proceeding  in  the  eout 
of  probate,  or  be  of  any  validity  for  any  pnrpoae  wfaatneWy  vnlcM 
or  until  the  lame  shall  baye  the  proper  stamp  impresMd  tiierDOn  or 
affixed  thereto :  provided,  that  if  at  any  time  it  shiul  appear  tiiat  any 
soch  document  has  through  mistake  or  inadyertenoe  been  received, 
or  filed,  or  used  without  having  such  stamp  impreesed  ttiereon  or 
affixed  thoreto,  it  shall  be  lawfol  for  the  judge  of  the  court  of  pro- 
bate, if  he  think  fit,  to  order  that  such  stamp  shall  be  imprnaed 
thereon  or  affixed  thereto ;  and  thereupon,  when  a  stamp  shall  have 
been  imprsssed  on  such  document  or  affixed  thereto  in  compliance 
widi  any  such  order,  such  document,  and  every  proceeding  in  refer- 
ence thereto,  shall  be  as  valid  and  effectual  as  if  such  stamp  had 
been  improHed  thereon  or  affixed  thereto  in  the  first  instance. 

otocm  <a  C.  If  any  officer  of  the  court  of  probate,  or  any  other  person  em- 
^  ^'^  ployed  under  this  act,  shall  do  or  commit  or  connive  at  any  frau- 
dUmiiMd  for  dnlent  act  or  practice  in  relation  to  any  stamp  to  be  used  unimr  the 
fnud  orwu.  provinouB  of  this  act,  or  to  anv  fee  or  sum  of  money  to  be  collected 
reuumtaf  ^  ^^  which  ought  to  be  ooUeeted  by  means  of  any  such  stamp,  or  if 
sumpt.  any  such  officer  or  person  shall  be  guilty  of  any  wilful  act,  neglect 

or  omission  whereby  any  fee  or  money  which  ought  to  be  ooHSted 
by  means  of  a  stamp  under  this  act  shall  be  lost,  or  the  payment 
thereof  evaded,  every  such  officer  or  perion  ao  offending  shall  be  dis- 
missed from  Ids  office  or  employment  if  the  judge  of  the  oouit  of 
probate  shall  think  fit  so  to  order. 


CI.  Saiarpqfjmdffemtdeompmu^imutobeekarfedtmeinuolidaied 

CI  I.  Salariei  and  e»ptnu9  not  charged  on  the  eontoHdaiedfimd  to 
be  paid  out  ^f  monUe  provided  by  parliament . 

cm.  Compeneatiam  to  regittrare,  SfC.  qfeaieting  cowrie. 


CrV.  Pereone  receiving  eon^feneation  to  conHnne  to  diaekarge  the 
remaining  dutiee  qfqf  their  offieee* 

CV.  Comptntaiion  to  procton. 

CYI.  Cktmpeneation  toproctore  in  partnerehip. 


CVII.  Fbr  the  protection  of  the  inierette  of  Vieeount  Canterburg^ 
24-3  mil.  4,  c.  109. 

CVIII.  The  registry  iff  prerogative  court  qf  Canterbury  to  veet  m 
regietrare  of  the  court. 

CIX.  Compemaiion  to  Sir  John  Dodeon  in  caee  he  be  not  ^/pointed 
Judge  qfthe  court  qf  probate. 

ex.  Bitablithmenti  in  dietriet  regietriee. 

CXI.  Feee  payable  to  district  registrars^district  registrars  may  be 
paid  by  salaries  instead  qffees. 
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CXII.  Compeiuaiion  to  elerieai  twrrogetn. 

CXIII.  Perwnt  reeehinff  e^mpensaUon  to  bt  Uable  to  be  eaUed 
yptm  to  fill  ofieeM,  Sfc. 

CXIV.  Hie  comminioDen  of  her  Majesty's  treasniy  shall  cinae  PobUcatioa 
to  be  prepared  in  each  year  endiiig  Deoember  thirty-one  a  return  of  of  aocountt. 
all  feea  and  monies  levied  in  such  year  nnder  the  authority  of  tiiia 
act;  also  a  return  of  the  annual  salaries  of  the  judge  of  the  sud 
court  of  probate,  and  of  the  registrars,  deputy  registrars,  derks  and 
aU  others  holding  offices  either  in  London  or  in  tlw  eoantrj  dirtricts, 
wtUi  an  account  of  all  the  incidental  expenses  relatfaig  to  the  offices 
sibresaid,  whether  such  salaries  and  ezpoises  be  defrayed  out  of  foes 
or  out  of  any  other  monies ;  also  a  return  of  all  superannuations, 
pensions,  annuities,  retiring  allowances  and  compensations  made  pay- 
able under  this  set,  in  each  year,  stating  the  gross  amount  and  the 
amount  in  detail  of  such  ohargei:  profided  uways,  that  all  such 
returns  aforesaid  shall  be  presented  to  both  houses  of  parUament  on 
or  before  the  thirhr-first  day  of  March  in  each  year,  if  parliament  is 
then  sitting,  and  if  parliament  is  not  sitting,  thai  such  retoms  sh^ 
be  presented  within  one  month  of  the  first  meeting  of  parliament 
after  Uie  tlurty-firsi  day  of  March  in  eacb  year :  provided  also,  that 
every  district  registrar  shall  keep  an  account  of  aU  feea  so  taken  by 
him  as  aforesaid,  and  shall  within  one  month  after  the  end  of  eadi 
year  render  to  the  commissioners  of  her  Mijesty's  treasury  a  fidth- 
nil  account  in  writing  of  all  such  fees  received  by  him  during  sndh 
year. 

CXV.  Judffe  ff  epripjf  etnmeUhr  to  be  a  member  qfjudieiai  com» 
mittee. 

OXVI.  College  t^  Doetore  t^Law  map  let,  eett,  4v.  their  reai  and 
pereonal  eetaie,  and  lay  out  moniee  in  purehaee  qf  other  eetatee,  ^e. 

CXYII.  College  mag  surrender  their  charter,  and  upon  eueh  eur* 
render  thaU  be  dieeohed. 

CXYIII.  TV^asurg  to  provide  the  buUdingefbr  registries,  i^e, 

CXIX.  An  rules  and  orders  to  be  made  under  this  act  concerning  RqIm  and 
procedure  and  practice,  and  the  table  of  fees  to  be  fixed  under  this  o^Jen  to  be 
act,  and  aU  alterations  thereof  to  be  from  time  to  time  made,  shall  pS^if^^. 
be  laid  before  both  houses  of  pariiament  witiiin  one  month  after  the 
making  thereof  if  parliament  be  then  sitting,  or,  if  parliament  be  not 
then  ritting,  within  one  month  after  the  commencement  of  the  then 
next  lession  of  parliament 
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SCHEDULE  (A). 

ZHitrieU  m^  Plaen  q/"  DUtrict  lUgiiiriii  tkrougktmi  Bmgimd 

WaUi. 


DISTRICTS. 


Plmoesof 
Diitrict  R^gistriev. 


Coimtj  of  Northamberltnd  (a)      - 
Conntr  of  Dorham       -        -        -        -        - 
CoimtiM  of  CnmberUnd  and  Westmorland 
West  Riding  of  the  ooimtj  of  York 

North  Riding  ditto 1 

EaatRidingditto(6),  indnding  the  city  of  York  S 
andAinstr      ...        -        -        -J 
Coontj  of  Lancaster,  except  the  hundred  of 
Salford  and  West  Derby  and  the  city  of 
Manchester. 
City  of  Manchester  and  hundred  of  Salford    - 
Hundred  of  West  Derby  in  Lancashire  - 
County  of  Chester  (c)  -        -        -        -        - 

Counties  of  Carnarvon  and  Anglesea 
Counties  of  Flint,  Denbigh,  and  Merioneth     - 
County  of  Dwby  ------ 

County  of  Nottingham  (d)    " 
Counties  of  Leicester  and  Rutland 
County  of  Lincoln  (e)  - 
Counties  of  Salop  and  Montgomery 
Northern  division  of  Northampton,  and  coun- 
ties of  Huntingdon  and  Cambridge  (/). 

County  of  Norfolk  (g) 

Eastern  division  of  the  county  of  Suffolk  and 

north  division  of  the  county  of  Essex. 
Western  division  of  the  county  of  Saffolk 
County  of  Bedford  and  southern  diviuon  of 

Northamptonshire  (A) 
County  of  Warwick  (t)         .        .        .        . 
County  of  Stafford  (*)  - 
Counties  of  Radnor,  Brecknock,  and  Hereford 


NeweastleHm* 
Durham. 
Carlisle. 
Wakefield. 

York. 

Lancaster. 


Manchester. 

LiverpooL 

Chester. 

Bangor. 

St  Asaph. 

Derby. 

Nottingham. 

Leicester. 

Lincoln. 

Shrewsbury. 

Peterborough. 

Norwich. 
Ipswich. 

Bury  St.  Edmunds. 
Northampton. 

Birmingham. 

Lichfield. 

Hereford. 


(a)  Including  the  towns  and  counties  of  Newcastie-on-Tyne  and 
Berwick-upon-Tweed. 
(&)  Including  the  town  and  county  of  Kingston-on-Hnll. 
(e)  Including  the  city  of  Chester. 
\d)  Indnding  the  town  of  Nottingham, 
(e)  Indnding  the  dty  of  Lincoln. 
(/)  Induding  the  University  of  Cambridge. 
(^)  Indnding  the  dty  of  Norwich. 
(A)  Including  the  town  of  Northampton, 
(t)   Induding  the  dty  of  Coventry. 
(A)  Induding  the  dty  of  lichfield. 
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SCHEDULE  (A.)— conHniMil. 


DISTRICTS. 


Flaoeiof 
Diitrict  Regiitrifli. 


Comtifit  of  Cardigan,  Camiartheii  (/)>«nd  P^>b- 

broke  (m),  witb  the  deaneriet  of  Eatt  and 

Wast  Gower,  in  the  oonnty  of  Glamorgan. 

Conntiea  of  Glamorgan  (with  the  ezoeption  of 

the  deaneries  of  Bast  and  West  Gower)  and 

Monmouth. 

Coontj  of  Worcester  (n)      .       .        .       . 

Conn^  of  Glonoester  (o),  except  the  pfesent 

Bristol  connty  oonrt  mstrict. 
Bristol  and  Bath  present  oonntj  court  districts 
Connties  of  Oxford  ^p),  Berks,  Bocks   - 
Eastern  diyision  of  tne  comity  of  Somerset, 
except  the  present  Bath  oonntj  conrt  district, 
and  the  part  in  Somersetshire  of  the  present 
Bristol  oonntj  conrt  district. 
Western  division  of  the  coonty  of  Somerset    - 
Conntj  of  Deron  (})----- 
Coon^  of  Cornwall      .        .       .       .       . 

County  of  Wilts 

County  of  Dorset  (r)    -        -        -       -       - 
County  of  Hants  («)----- 
Eastern  division  of  the  county  of  Sussex  (/)  - 
Western  division  of  the  countyof  Sussex 
East  division  of  the  county  of  Kent  («)  - 


Carmarthsn. 


LlaodafT. 


Worcester* 
Gloucester. 

Bristol 
Oxford. 

Wells.   . 


Taunton. 

Exeter. 

Bodmin. 

Salisbury, 

Blsndfoid. 

Winchester* 

Lewes. 

Chichester. 

Canterbury. 


The  divisions  of  counties  referred  to  in  the  schedule  are  the  divl« 
skms  of  the  same  counties  described  for  election  purposes  in  the  act 
of  the  second  and  third  years  of  King  'VHlliam  the  Fourth,  chanter 
aixty-four,  and  the  cities  and  towns  herein  referred  to  are  to  be  taken 
to  indude  the  counties  of  such  cities  and  towns  u  are  counties  of 
themselves. 


s 


^/)  Including  the  town  of  Carmarthen. 

[m)  Including  the  town  of  Haverfordwest 

(»)  Indading  the  city  of  Worcester. 

^o)  Including  the  city  of  Gloucester. 

(p)  Including  the  UnLversity  of  Oxford. 

fq)  Indading  the  city  of  Exeter. 

(r)  Induding  the  town  of  Poole. 

(#)  Induding  the  town  of  Southampton  and  Isle  of  Wight. 

(0  Induding  such  of  the  Cinque  Ports  and  their  dependencies  u 
are  locally  situate  in  the  county  of  Sussex. 

(«)  Indudbg  the  dty  of  Canterbury,  and  sudi  of  the  Cinque 
Ports  and  their  dependencies  u  are  locally  situate  in  the  county  of 
Kent* 
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21  &  22  VICT,  CAP.  96. 

An  Act  to  amend  the  Act  of  the  Twentieth  and  Twentj^ 
first  Victoria,  chapter  Seventyseven, 

[2d  Auguit  1858.] 


^[^IJ^-  X.  Where  it  aopean  by  affidayit  to  the  ittiifectioii  of  a  regifltnr  of 
underflwt  ^^  priBcipal  regirtry  that  the  tettator  or  intestate  in  respect  of  whose 
county  court  estate  a  grant  or  revocation  of  a  grant  of  probate  or  letters  of  adminifu 
^^  J"'^  tration  is  applied  for  had  at  the  time  of  his  death  his  fixed  plaoe  of 
abode  in  one  of  the  districts  specifted  in  Schedule  (A.)  to  the  said 
"  Court  of  Probate  Act,"  and  that  the  personal  estate  in  respect  of 
which  soch  probate  or  letters  of  administration  are  to  be  or  have  been 
granted,  ezcloaive  of  what  the  deceased  may  hare  been  possessed  of  or 
entitled  to  as  a  tmstee,  and  not  beneficiauy,  but  without  dedocting 
anything  on  aoooaat  of  the  debts  dne  and  owing  from  the  deceased, 
was  at  the  time  of  his  death  under  the  Tslne  of  200  /.,  and  that  the 
deceased  at  the  time  of  his  death  was  not  seised  or  entitled  benefidally 
of  or  lo  any  real  estate  of  the  yalae  of  300  /.  or  upwards,  the  judge  A 
the  county  court  hafing  jurisdiction  in  the  place  in  which  the  deceased 
had  at  the  time  of  his  or  her  death  a  fixed  place  of  abode  shall  have 
the  contentious  jurisdiction  and  authority  of  the  Court  of  Probate  in 
respect  of  questions  as  to  the  grant  and  rerocation  of  probate  of  the 
win  or  letters  of  administration  of  the  effects  of  such  deceased  penon, 
in  case  there  be  any  contention  in  relation  thereto* 

Sect  54of  80       XI.  Section  54  of  the  said  Court  of  Probate  Act  shall  be  and  the 
77  ^m2ed.    ■■"*®  ^  hereby  repealed. 

SeeL  fl9  orao       XII.  Hie  said  Court  of  Probate  Act,  section  59,  shall,  so  ftr  as  the 
77'toappW     ^'^^i^^  courts  or  a  judge  thereof  are  oonoeraed,  apply  to  an  i^plica- 


toftppUn-       tion  fbr  the  rerocatibn  of  a  grant  of  probate  or  adnunistration  as  weU 
tioajfer rm-    as  to  an  application  for  any  such  grant. 

gnats. 

Ftiwv  to  XIII.  Hie  power  and  authority  to  make  rules  and  orders  for  regu- 

^SSwSm  ls^°S  ^®  proceedings  of  the  county  courts  shall  extend  and  be  appli- 

and  tame  cable  to  all  proceedings  in  the  county  courts  under  this  Act,  and  also 

^Xb^  ^^  ^  framing  a  sesle  of  costs  and  charges  to  be  paid  to  counsel,  proctors, 

eovattk"*^  solicitors,  and attomies,  in  respect  of  proceedings  in  county  oonrts, 
under  the  said  Court  of  Probate  Act  or  thu  Act. 
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RULES  AND  ORDERS 

FOX 

HER  MAJESTY'S  COURT  OF  PROBATE, 


Jfodf  wtdtr  A0  PnmUkm  pf  Cite  "  Aet  to  mmmd  tiW  haw  niating  to  IVo6atot 
ami  LiCtort  tf  AdmbUBtraikn  In  Engkmd'*  (SO  ft  21  Vict.  Cap.  77). 

IN  «»FSCT  OV 

CONTENTIOUS  BUSINESS  (Sect.  ao). 


BU81NSM. 


1.  All  prooeediiigi  in  tbft  Court  of  Probite  or  In  the  rwiitries    coirrBif. 
thereof  in  renect  of  bniiness  not  indaded  in  the  act  itielf  under  the    .  Tiom 
expression  **  Common  Form  bniineM/'  except  the  warning  of  caToatty 
shall  be  deemed  to  be  Contbntious  boainess. 

2.  Exectttora  or  other  parties  who,  prerionslj  to  the  passing  of 
the  act,  might  prore  wills  in  solemn  form  of  law,  shall  be  at  liberty 
to  prove  wUls  under  similar  circamstanoes,  and  with  the  same  privi- 
leges, liabilitiea  and  effect  as  heretofore. 

3.  Next  of  kin,  and  others  who,  prerions  to  the  passing  of  the  act, 
had  a  right  to  pot  execntors  or  other  parties  entitled  to  administration 
with  the  will  annexed  upon  proof  of  the  will  in  solemn  form  of  law, 
shall  continue  to  possess  the  same  rights  and  privileges,  and  be  subject 
to  tiie  same  liabilities  with  respect  to  eosta,  as  heretofore. 

4.  Parties  who  previously  to  the  passing  of  the  act  had  a  right  to 
intervene  in  the  cause  shall  oontinne  to  possess  the  same  right,  sub- 
ject to  the  same  limitations  and  the  same  rules  with  respect  to  costs  as 
heretofore. 

5.  A  caveat  shall  remain  In  force  for  the  space  of  six  months,  and 
then  expire  and  be  of  no  effect,  but  may  be  renewed  from  time  to 
lime  as  heretofore.  A  caveat  shall  be  warned  at  the  place  mentioned 
in  it  as  the  address  of  the  person  who  entered  it.  It  shall  be  suffi- 
cient for  the  warning  of  a  caveat  tiiat  one  of  the  registrars  send  by  the 
public  post  a  warning  aigned  by  himself,  and  directed  to  the  person 
who  entered  it,  at  the  address  mentioned  in  it. 

6.  Upon  a  party  appearing  in  answer  to  the  warning  of  a  caveat, 
the  matter  shall  be  entered  as  a  canse  in  the  court  book,  and  the  con- 
tentious business  shall  thereupon  be  held  to  commence. 

7.  Where  a  partj  proposes  to  prove  a  will  or  codicil  in  solemn  form 
of  law,  and  no  caveat  has  been  entered,  or  a  caveat  has  been  entered 
and  no  appearance  given  to  the  warning  thereof,  the  contentious  busi- 
ness shsU  oe  held  to  commence  with  the  extracting  of  a  citation  in  the 
Forms  Nos.  3,  5,  or  in  some  similar  form* 

8.  Citations  to  see  proceedings  may  be  extrscted  from  the  registry, 
on  the  application  of  any  party  to  the  cause.  A  form  is  given,  No.  4. 
Before  a  party  can  proceed  siter  the  service  of  a  citation,  an  appear- 
ance must  have  been  previously  entered  by  or  on  behalf  of  the  party 
dted,  or  an  affidavit  of  personal  servioe  must  have  been  filed  in  the 
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Kgiitry,  or  the  order  of  the  judge,  founded  on  an  afBdtTit,  and 
giving  leare  to  prooeed,  mnat  ha? e  been  obtained,  and  filed  in  the 
rqgiitry. 

9.  Eyerj  citation  ahall  be  written  or  printed  on  parchment,  and 
the  party  taking  out  the  tame,  or  hia  proctor,  aolidtor,  or  attomej 
shall  take  it,  together  with  a  precipe,  a  form  of  which  is  given, 
marked  No.  6,  to  the  registry,  and  there  deposit  the  pnedpe  and  get 
the  citation  signed  and  sealed.  The  addresa  giren  in  the  precipe 
mnst  be  withSi  three  miles  of  the  General  Post  Offiee.  Personal 
serYioe  of  any  citation  shall  be  effected  by  leaving  a  copy  of  the  citft- 
tion  wiUi  the  party  cited,  and  showing  1dm  the  original,  if  required 
by  him  so  to  do. 

10.  The  entry  of  the  qypearsnoe  of  a  party  shall  be  accompanied 
by  an  addroa  within  three  milea  of  the  General  Post  Office. 

11.  It  shall  be  soffident  toleare  all  pleadings  and  other  proceed- 
ings not  expressly  reqniring  personal  senrice  nnder  these  rales  and 
orders  at  tiie  addresa  ftirnidied  so  as  aforesaid  by  plaintiff  and  de- 
fendant respectiTely. 

12.  In  case  the  party  cited  does  not  appear  within  the  time 
limited  in  the  citation,  the  plaintiff  shall  all^  the  dsfeolt  of  appear- 
ance on  the  record,  and  the  cause  shall  therenpon  proceed  m  de>- 
fkolt. 

13.  The  form  to  be  need  in  entering  an  appearance  is  giTen, 
No.  7. 

14.  In  case  of  proving  a  will  in  aolemn  form  of  law,  the  plaintiff 
shall  declare  in  the  Forms  Nos.  8  and  9,  or  as  near  thereto  aa  the 
drcumstanoes  of  the  case  admit ;  and  such  declaration  ahall  be  d»- 
lif  ered  to  Uie  defendant,  and  a  copy  thereof  filed  in  the  registry  upon 
one  and  the  same  day. 

15.  The  declaration  may  be  deUvered  to  the  defendant  at  any 
time  after  the  defendant  haa  entered  an  appearance.  If  the  plaintiff 
do  not  ddiTer  his  declarstion  within  one  month  after  an  appearance 
has  been  given,  the  defendant  may  apply  to  the  jndge  in  chambers 
to  fix  a  time  within  which  such  declaration  shall  be  deUversd. 

16.  In  case  of  proceedings  in  default,  the  plaintiff  shsll  file  his 
declaration  in  the  registry  within  eight  days  from  the  last  day 
allowed  in  the  citation  for  the  appearance  of  the  defbndant 

17.  The  defendant,  if  desirons  of  pleading,  mnst  deliver  his  plea 
to  the  plaintiff  within  eight  days  after  the  service  of  the  declaration, 
and  file  a  copy  thereof  in  the  registry  on  one  and  the  same  day, 
otherwise  he  will  not  be  permitted  to  plead,  except  with  the  permit 
sion  of  the  jndge.    Forms  of  pleas  are  given,  Nos.  10  and  11. 

18.  If  the  plaintiff  propoond  a  wiU,  and  the  defendant  in  his  plea 
all^  the  existence  of  a  will  of  later  date,  the  plaintiff,  as  well  as  the 
defoidant,  may,  with  and  subject  to  the  permission  of  the  judge, 
adduce  proof  on  the  trial  of  the  validity  of  the  wiU  upon  which  he 
relies. 

19.  In  testamentary  causes,  the  several  scripts  of  the  testator, 
that  is  to  ssy,  wills,  codidli,  drafts  of  wills  or  codicils,  or  written 
instractions  for  the  same,  shall  continue  to  be  brought  into  the 
registry  as  heretofore.  And  for  this  purpose  every  plaintiff  shall, 
at  the  time  of  filing  tibe  copy  of  his  declantion  in  the  registry,  file 
therewith  an  affidavit  of  scripts  to  the  effect  of  Form  No.  12 ;  and 
in  like  manner  the  defSmdant,  upon  filing  the  copy  of  his  plea,  ahall 
file  ttMrewith  a  similar  affidavit.    Hie  time  for  the  filing  of  these 
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■fidftTiti  of  leripti  wmj  be  vwied  by  orte  of  the  jadge^  on  the  ap- 
lioation  of  either  pertj.  Erery  icnpt  oomhig  within  the  terms  of 
the  affidavit,  and  of  which  the  deponent  haa  any  knowledge,  is  to 
be  specified  therem,  and  every  script  in  the  eostody  or  under  the 
control  of  the  party  maldng  the  amdavit  is  to  be  annexed  thereto, 
«nd  dqxMited  therewith  in  the  rqgiatry. 

20.  Either  of  the  parties  may  give  in  sneh  ftirther  pleading  as  he 
may  be  adviMd.  If  either  party  desire  to  amend  his  pleadings,  he 
may  do  so  by  permission  of  the  jndge,  and  in  soch  form  and  under 
eodi  terms  as  the  judge  may  approve.  The  form  of  the  declaration 
nnd  plea  will,  it  is  presumed,  be  a  sufficient  guide  to  practitioners  as 
to  the  form  c^  any  further  pleadings. 

21.  If  the  defmdant  or  plaintiff  shall  be  of  opinion  that  the  de- 
olaration,  or  plea  or  subsequent  pleading  doea  not  disclose  sufficient 
to  enable  him  to  proceed  with  safety,  he  may  apply  to  the  judge  to 
order  the  pleadings  to  be  amended ;  and,  if  necessary,  ftirther  appli- 
cation may  be  made  to  the  judge  thereon. 

22.  Within  eight  days  sfter  the  delivery  of  the  Isst  plsading  in  the 
cause,  the  plaintiff  is  to  deliver  to  the  defendant  the  issue  in  the 
Form  No.  13,  or  in  a  form  as  near  thoeto  as  the  drcnmstances  of 
the  case  will  admit. 

23.  Hie  plaintiff,  after  delivery  of  the  issue,  shall  giTC  notice  to 
the  defendant,  that,  after  the  expiration  of  eight  clear  days,  he  in- 
tends to  apply  to  the  court  to  try  the  question  at  issue  before  itself, 
either  with  or  without  a  jury,  or  to  direct  an  issue  to  be  tried  before 
a  judge  of  assise,  aa  the  case  may  be ;  and  if  the  plaintiff  do  not 
give  soch  notice  within  sixteen  days  from  the  day  on  which  the  issue 
was  delivered,  tite  defendant  may  give  a  similar  notice  to  the  plain- 
tiff.   A  Form  of  Notice,  No.  14,  is  subjoined. 

24.  A  copy  of  every  such  notice  shall  be  filed  in  the  registry  upon 
the  dsy  on  which  the  same  is  served  upon  the  opposite  I^Mrty  in  the 


25.  In  csch  case  the  judge  shall  direct,  and,  if  necessary,  after 
hearing  the  parties,  in  what  mode  the  cause  shall  be  tried. 

26.  After  the  direction  of  the  judge  has  been  obtained  as  to  the 
mode  in  which  the  cause  is  to  be  heard,  the  pli^tiff  shall,  within 
four  clear  days,  deposit  the  record  of  the  cause  m  the  registry.  The 
record  is  to  conclude  with  a  statement  of  the  mode  in  wliich  the 
judge  has  directed  tite  cause  to  be  tried,  as  in  the  Form  No.  15. 

27.  The  plaintiff  shall,  on  the  day  upon  which  he  sets  down  the 
cause  as  ready  for  trial,  give  notice  to  each  party  for  whom  an  ap- 
pearance has  been  entered  of  his  having  done  so ;  and  if  he  delay 
setting  down  the  cause  as  ready  for  trial  for  the  space  of  one  month 
after  die  court  has  directed  the  mode  in  which  the  question  at  issue 
shall  be  tried,  the  defendant  may  set  the  cause  down  as  ready*  for 
trial,  and  give  a  similar  notice  to  the  plaintiff  and  the  aforesaid 
other  parties.  A  copy  of  every  such  notice  shall  be  filed  in  the 
registry ;  and  the  caaie,  excepting  the  judge  shsU  otherwise  direct, 
shall  come  on  in  its  torn. 

28.  In  default  of  the  appearance  of  the  party  cited,  a  record,  in 
Form  No.  16,  or  as  near  thereto  as  can  be,  shall  be  filed  in  the 
registry. 

29.  Every  subpoena  ahall  be  written  or  printed  on  parchment, 
and  may  include  the  names  of  any  number  of  witnesses,  'llie  party, 
or  his  solicitor  or  attorney,  shall  take  it,  together  with  a  precipe 
(forms  of  which  are  given,  marked  17,  18,  19,  and  20),  to  the 
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registiT,  tnd  tliflre  get  it  ngned  and  nalBd,  and  tbere  depoBft  tbe 
pnedjie. 

30.  Either  the  pldntUF  or  defendant  nunr  call  upon  the  other  partj, 
by  notioe  m  writing  in  the  fimn  annexed,  No.  21,  to  admit  any  docu- 
ment, taking  any  jnst  exceptiona ;  and  in  caae  of  reftiaal  or  neglect  to 
admit  the  aame,  the  ooata  of  pnrring  the  docament  ahall  be  paid  by 
the  party  so  neglecting  or  reftising,  whaterer  the  reanlt  of  tiie  can 
may  be,  vnlen  at  the  trial  the  jn^  ihaU  oertify  that  tiie  refoaal  to 
admit  waa  reaaonable ;  and  no  ooita  of  proving  any  doonment  ahaJl  be 
giTen  except  in  caaea  where  the  omiaaion  to  give  the  notioe  ia,  in  tba 
opinion  of  the  regiitiar,  a  laving  of  expense. 

31.  Applicationi  for  the  production  of  inatramenta  porporting  to  be 
testamentary,  and  ahown  to  be  in  tbe  possession  or  under  ^  control 
of  any  person  or  persona,  as  mentioned  in  the  26th  aeetion  of  the  ae^ 
may  be  made  to  the  jadge,^  on  motion  or  petition,  or  by  awniDons 
served  on  the  opposite  party  in  any  suit,  and  npon  motion  and  affidavit 
in  cases  where  no  snit  is  pending.  Forms  of  aobpoBuaa  applieabla  to 
^ese  cases  are  given,  Noa.  22,  23,  24  and  25. 

32.  The  heariiig  of  the  ease  shall  be  oondncted  in  oonrt.  and  the 
counsel  aiiall  address  the  court,  sulqeet  to  the  same  roles  and  rqgvla- 
tions  as  now  obtain  in  the  courts  of  common  law. 

33.  After  the  oonelusio&  of  the  trial,  the  registrar  ahall  enter  oa  tlw 
record  the  finding  of  the  jury,  or  the  decision  of  the  judge,  in  a  form 
corresponding  as  near  as  may  be  with  that  given,  Noa.  26  and  27t  and 
shaU  sign  the  same. 

34.  Any  peraon  proceeding  to  prove  a  will  in  solemn  fbrm,  or  to 
revoke  Uie  probate  of  a  will,  may,  if  the  will  afiecta  real  estate,  ap- 
ply to  the  judge  for  an  order  authorising  him  to  dte  tlie  heir  or  hetra 
at  law,  or  other  person  or  persons  pretending  interest  in  sndi  real 
estate ;  and  the  judge,  on  bdng  aatisfied  by  affidavit  that  the  will  in 
question  doea  affect  or  purport  to  affect  the  real  eatato,  ahall  make  an 
order  authorizing  the  person  applying  to  cite  the  heir  or  hefars  at  law 
or  other  such  person  or  persons  as  aforesaid :  provided  alwaya,  that 
the  judge  may  make  any  spedal  directions  as  to  the  persona  to  be 
cited  wMch  he  may  tiiink  the  justice  of  the  case  requires. 

35.  An  application  for  a  new  trial  may  be  made  to  the  court  of 
probate  In  respect  of  causes  tried  before  a  jury  within  ten  daya  from 
the  day  on  which  the  cause  waa  tried,  or  on  tlie  first  aitting  of  the 
court  after  the  cause  has  been  tried. 

36.  An  application  for  a  rehearing  of  any  caae  tried  before  the 
judge  without  a  jury,  and  in  which  evidence  is  given  vivft  voce, 
may  be  made  within  ten  daya  from  the  day  on  which  the  same  was 
heard,  or  at  the  first  ntting  of  the  court  after  the  canae  baa  been 
heard. 

37.  If  the  plaintiff  or  defendant  in  any  cause,  unless  by  leave  of 
the  judge  previously  obtained,  fail  to  deliver  the  declaration,  plea 
or  otiier  pleading  within  the  time  specified  in  these  rules,  the  other 
party  in  tiie  cause  shall  not  be  compelled  to  receive  the  same,  unleaa 
by  direction  of  tlie  judge.  The  expense  of  every  such  application  to 
the  judge  ahall  foil  on  the  party  who  haa  caused  the  delay. 

38.  Citations,  notices  and  other  processes  heretofore  in  use  and 
still  retained,  are  to  be  inserted  in  the  London  Gasette,  and  in  such 
of  the  leading  morning  and  evening  papers,  and  such  local  papers,  as 
tbe  judge  may  from  time  to  time  diract,  instead  of  being  served  on  the 
Royal  Exchange. 

39.  Where  a  special  time  is  limited  for  filing  affidavita,  no  affi- 
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davit  filed  after  that  time  ahall  be  used  in  eoort^  tuden  hj  leave  of 
the  judge. 

40.  In  oontentioiis  InuiiMfla,  inyentoriei,  and  not  merely  deela. 
ntiona  of  the  penonil  eitate  and  efifocta  of  the  deceased  are  to  be 
naed,  nnlem  by  order  of  tiie  judge.  The  form  of  inventory  ia  given, 
No.  28. 

41.  An  notioea  reatdred  by  theie  rolea,  or  by  the  practioe  of  the 
cour^  are  to  be  in  wiitiDg. 

Interest  Causes. 

42.  In  intereat  canaea,  aa  heretofore,  each  party  shall  be  at  liberty 
to  doiy  the  interest  of  tiie  other ;  and  in  sneh  cases  both  parties  may, 
with  and  subject  to  the  permission  of  the  judge,  adduce  proof  on  one 
and  the  aame  trial  of  their  intereat  respectively. 

43.  In  interest  canaea  the  pleading  of  each  party  must  ahow  on  the 
Ibce  of  it  that  no  other  penon  eziata  having  an  mtereat  auperior  to 
that  of  the  daimant. 

44.  Forms  of  the  declaration  and  plea  in  an  intereat  eanse  axe  given, 
No.  9  and  No.  11.  • 

Proceedings  by  Petition. 

45.  In  procee£nga  by  petition  the  plaintiflP  shall,  within  four  dear 
days  after  an  appearance  naa  been  entored  for  the  ddendant,  or,  when 
the  defendant  is  already  before  the  court,  within  four  clear  days  from 
the  day  upon  which  he  daima  to  be  heard  by  petition,  deliver  his  act 
to  the  denndanty  and  file  a  copy  hereof  in  ittt  registiy  upon  one  and 
the  same  day. 

46.  T%e  defendant  ahall,  within  eight  daya  after  the  delivery  of  the 
act,  deliver  hia  answer  to  the  plsintiff,  and  file  a  copy  thereof  in  the 
registry  upon  one  and  the  same  day. 

47.  The  aame  course  shall  be  pursued  until  the  petition  ia  con« ' 
eluded. 

48.  Both  plaintiff  and  defendant  shall,  within  dght  clear  daya  trom 
the  day  upon  which  the  petition  ia  concluded,  file  in  the  regislsy  such 
affidavits  as  may  be  necessarv  in  snpnort  of  their  several  avermenta 
therein*    A  form  of  petition  ii  given.  No.  29. 

Appeals. 

49.  No  petitbn  of  appeal  ahall  be  lodged  against  any  sentence  of 
the  court  of  probate,  uideaa  within  a  month  of  the  delivery  of  the 
sentence  appealed  firom,  or  within  sneh  other  time  as  the  judge  shall 
direct,  and  unless  notiee  of  such  appeal  haa  been  given  to  the  oppo* 
site  party  in  the  cause,  and  filed  in  the  registry. 

50.  Parties  may  proceed  to  carry  into  effect  the  decision  of  the 
court  of  probate,  notwithstanding  any  such  notice  of  q>peal|  unlesa 
the  judge  shall  otherwise  order. 

51.  After  notice  of  appeal  haa  been  given,  the  judge  of  the  court 
of  probate  may  order  the  execution  of  hia  decree  to  be  suspended, 
upon  sndi  terms  as  he  sees  fit. 

52.  The  judge  shall  in  every  case  in  which  a  time  ia  fixed  by  these 
rulea  for  the  performance  of  any  act  have  power  to  extend  the  same 
to  such  time,  and  with  such  qualifications  and  rastrictioiVi  and  on  such 
termsy  as  to  him  may  seem  fit. 
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FORMS  which  are  to  be  followed  at  nearly  as  tiu 
circunutances  of  each  Case  will  aUow. 


No.  1.— Caveat 
In  her  Ifajaity's  Court  of  Probtte.    The  prindiMl  rqiiftry. 

Let  nothing  be  done  in  the  goode  of  A.  B.,  late  of  dceeMed, 

who  died  on  Uie  day  of  18    at  unknown  to  C.  D. 

of  haThig  tnterat  \9r  to  E.  F.y  proctor,  aolidtor  or  attomej  of 

partiea  having  intereat]. 

Dated  this  day  of  18    . 

(Signed)      CD.  of  [orK.  F.  of  the 

Croetor,  aolieitor  wr  wktamej  of  pertiea 
KTing  interest]. 


No.  2.— Warning  to  Caveat 

In  her  Majesty's  Court  of  Probate.    The  principal  registry. 

To  A.  B.  of       {or  to  C.  D.  of        proctor,  solicitor  or  attorney 
of  parties  hsTing  interast. 

You  are  hereby  WAnNun,  within  six  days  after  the  serrioe  of  tiiis 
warning  upon  you,  inelnsiTe  of  the  day  of  such  senrice,  to  cause  an 
appearance  to  be  entered  lor  you  in  the  principal  registry  of  the 
court  of  probate  to  the  caveat  entered  by  yon  in  tiie  goods  of  E.  F., 
late  of  deceased,  who  died  at  on  the  day  of 

18  and  to  set  forth  your  [or  your  client's]  interest ;  and  take  notice 
that  in  defkult  of  your  so  doing  the  said  court  will  proceed  to  do  all 
such  acts,  matters  and  things  as  shall  be  needful  and  necessary  to  be 
done  in  and  about  the  premises. 

(Signed)        X.  Y.,  one  of  the  registrsrs  of  her 
Majesty's  Court  of  Probaie. 

Indorsement  to  be  made  after  Service. 

This  warning  was  served  by  I.  K.  on  A.  B.  [Or  C.  D.]  of 
the  person  named  in  the  careat  entered  in  reapect  of  the  goods  of  the 
said  deceased  at  on  the  day  of  18    . 

(Signed)        I.  K., 

{or.  The  duplicate  of  this  warning,  signed  by  the  said  X.  Y.,  was 
sent  by  the  public  post  directed  to  the  said  A.  B.  [or  C.  D.J  at 
on  the  day  of  18 

(Signed)        I.  K.] 

No.  8.— Citation. 
In  her  Mijesty's  Court  of  Probate. 

ViOTORiA,  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  county  of  • 

Whereas  A.B.  of  claiming  to  be  the  ezeeutor  of  CD.,  late 

of  deceased,  who  died  on  or  about  the  day  of  18    at 
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intend!  to  prove  in  Bolenm  form  of  hw  as  well  the  aUoged  left 
win  and  teetament  of  the  nid  deceased,  bearing  date  tlie  day  of 

as  also  tiie  [fini]  codieU  tliereto,  bearing  date  the 
day  of  land  90  on  for  any  other  eodieibi\ :  Now  this  is  to 

COMMAND  Tou,  that  within  eight  days  after  senioe  hereof  on  you, 
Indnsive  of  the  day  of  each  senrioe,  yon  do  canse  an  appearance  to 
be  entered  for  yon  in  oar  Conrt  of  Probate  insnpport  of  any  interest 
yon  may  have  in  the  estate  and  effecte  of  the  said  deceased :  And 
TAKi  NOTics,  that  in  dcfanlt  of  your  so  doing  the  jndge  of  our 
said  oonrt  will  proceed  to  hesr  the  said  will  [and  codidla]  proved  in 
solemn  form  of  law,  and  to  pronounce  sentence  in  regard  to  the  validity 
of  the  same,  your  absence  notwithstanding. 

(Signed)       E.  F.,  Registrar. 

Indorsement  to  be  made  after  Service. 

Hiis  citation  was  served  by  6.  H.  on  the  within*named  of 

at  on  the        day  of  18    . 

(Signed)       6.  H. 


No.  4. — Citation  to  see  Proceedings. 

In  her  Miuesty's  Court  of  Probate. 

Victoria,  by  the  grace  of  God  of  the  Uniied  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  county  of 

Whereas  there  is  now  depending  in  our  Court  of  Probate  a  cause 
entitled  A«  B.  v.  C«  D.,  wherein  the  said  A.  B.  is  proceeding  to  prove 
in  solemn  form  of  law  the  alleged  last  will  and  testament  with 
codicils,  of  E.  F.,  late  of  deceased,  who  died  on  or  about  the 

day  of  at 

And  whereas  it  has  been  alleged  that  you  are  one  of  the  neit  of 
kin  [or  interested  under  a  former  will  of  the  deceased,  or  that  you  are 
a  party  entitled  in  distribution  to  the  personal  estate  and  effects  of 
deceased,  or  at  the  ea»e  tnajf  be] :  This  is  to  oivx  you  notics 
to  appear  in  the  said  cause,  either  personally  or  by  your  proctor, 
solicitor  or  attorney,  should  yon  think  it  for  your  interest  so  to  do, 
at  any  time  during  the  dependence  of  the  said  cause,  snd  before 
final  judgment  shaU  be  given  therein :  And  taki  notics,  ^t  in 
defoult  of  your  so  doing  the  judge  of  our  Conrt  of  Probate  wfll 
proceed  to  hear  the  said  will  [and  codicils]  proved  in  aolemn  form 
of  law,  and  pronounce  judgment  in  the  said  cause,  your  absence  not- 
withstsnding. 

(Signed)       E.  F.,  Registrar. 

Indorsement  to  be  made  after  Service. 

This  dtetion  was  served  by  G.  H.  on  of  at  on 

the  day  of  18    . 

(Signed)        G.  H. 
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No.  6. — Citation  to  bring  in  Probate. 

In  her  Migeitj'i  Court  of  Pft>lwte. 

Victoria,  by  the  Grace  of  God  of  the  United  Kincdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  of  in  the  county  of  • 

Whereat  probate  of  the  last  will  and  testament  [with  oodidla] 

of  A.  B.,  late  of  deceased,  was  on  or  about  the  day  of 

18  granted  to  yon  by  our  Court  of  Probate :  and  whereat 
C.  D.,  one  of  the  natural  and  lawful  brothers  and  nert  of  kin  [or 
interested  under  a  former  will,  or  a  party  intererted  in  distribution 
in  the  goods]  of  die  said  deceased,  hath  alleged  that  the  said  probate 
ought  to  be  called  in,  reroked  and  declared  null  and  Toid  in  law : 
Now  THIS  IS  TO  COMMAND  Tou,  that  withiu  eight  days  after  service 
hereof  on  you,  indudTe  of  the  day  of  such  service,  yon  do  bring  into 
and  leave  in  the  principal  registry  of  our  said  court  the  aforeaaid  pro- 
bate, and  further  do  show  cause  (if  you  should  think  It  for  yonr  in- 
terest so  to  do)  why  the  same  should  not  be  revoked|  and  the  said  wiU 
[and  codicils]  pronounced  to  be  null  and  Invslid. 

(Signed)        E.  F.,  Registrar. 

Indorsement  to  be  made  after  Serrice. 

This  citation  was  served  by  G.  H.  on  the  within-named 
of  at  on  the  day  of  18    • 

(Signed)        G.  H. 


No.  6. — Praecipe  for  Citation. 

In  her  Miyesty's  Court  of  Probate. 

Citation  [or  citation  to  see  proceedings]  for  A.  B.  of  against 

C.  D.,  in  a  matter  of  proving  in  solemn  form  of  law  tiie  last  w&  and 
testament  with  codicils  of  E.  F.,  late  of  in  the  county 

of,  &c.,  deceased  [or  gmerotty  deteribing  the  nature  of  the  enit], 

P.  A.,  proctor,  solicitor  or  attorney 
for  [or  A.  fi.  in  person]. 
The  day  of  18 


No.  7.— ^Entrj  of  an  Appearance. 

la  her  Mqesty's  Court  of  Probate. 

A.  B.  Plaintiif,  agafaist  C.  D.,  ^  ^^  Defendant  C.  D.  appears  in 

A     •    A  n  1?^    J  ^^v^     I      person,  or  E.  F.,  proctor,  solicitor 
▲gamst  C.  D.  and  nother,    V     5;  .ttomey  fer  C.  D.,  •?!««  for 

•Agdnrt  C.  Dr«a  otter..     J      ^o^«^^ 

IHere  insert  ike  addrees  required  bp  Rule  No.  9.] 
Entered  the  day  of  18    • 
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No.  8«— Declaration. 

In  her  Mfjeitj*!  Court  of  Prol»ate. 

The  day  of  18    . 

A.  B.,  hy  C.  D.,  his  proctor,  lolicitor  or  attomeji  sits,  that  E.  F., 
late  of  deoeaied,  who  died  on  or  aboat  the  day  of 

at  made  hia  last  will  and  testament,  with  codicils,  bearing 

date,  to  wit,  the  taid  will  on  the  day  of  18    ,  the  aaid 

first  oodicQ  on  the  day  of  18        \jmd  to  ma  for  any  other 

eodieiU],  and  in  the  said  will  appointed  the  said  A.  B.  sole  executor 
[or  a»  tki  eof  may  be]  ;  that  the  said  will  and  oodicilB  respecdvely, 
after  haring  been  reduced  into  writing,  were  signed  by  the  laid  tes- 
tator in  the  presence  of  two  witnesses  present  at  the  ssme  time,  and 
who  subscribed  the  lame  in  the  pretence  of  the  aaid  testator,  and 
whose  names  severally  appear  upon  the  said  will  and  codicils,  and 
that  the  said  testator  was  at  the  time  of  the  execution  of  the  said  will 
and  codicils  respectlviely  of  perfect  toond  mind»  memory  and  under* 
standing. 

(Notice  where  the  Defendant  appears.) 

The  defendant  must  plead  hereto  In  eicht  days  from  the  date  hereof* 
otherwise  the  plaintiff  will  proceed  to  obtain  probate  of  the  said  will 
[and  codicils]. 


No.  9. — Declaration  in  an  Interest  Caose. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    . 

A.  B.jror  A.  B.  by  C.  D.,  hia  proctor,  solicitor  or  attorney,]  saith, 
that  £.  P.,  late  of  deceased,  died  on  or  about  the  day  of 

18  at  intestate,  a  widower,  without  child,  parent, 

brother  or  sister,  undo  or  aunt,  nephew  or  niece,  leaving  the  said 
A.  B.  his  lawful  cousin  german  wad  one  of  hia  next  of  kin  [or  at  the 
CMC  may  bo]. 

(Notice.) 

The  defendant  must  plead  hereto  in  eight  days  from  the  dste  hereof, 
otherwise  the  plaintiff  will  proceed  to  obtain  letters  of  administration 
to  the  personal  estate  and  effects  of  the  aaid  deceased. 


No.  10.— Plea. 

In  her  Majesty's  Court  of  Probate. 

The  day  of  18    • 

6.  H.  [or  G.  H.  by  I.  Z.,  his  proctor,  soUdtor  or  attorney,]  saith, 
that  the  paper  writing  bearing  date  the  day  of  18 

and  all^^  by  the  plaintiff  to  be  the  last  win  and  testament  of  A.  B., 
late  of  in  the  county  of  deceased  [or  the  first  or  any  other 

codidl  thereto],  was  not  executed  aooording  to  the  proriiions  of  1  Vict 
cap.  26,  [or  that  the  deceased  at  the  time  the  said  aUeged  wiU  (or 
alleged  codicil)  bears  dste,  to  wit,  on  tiie  day  of  18 

waa  not  of  sound  mind,  memory  and  understanding],  [or  any  other 
awerment  in  accordance  with  the  eirctmitancee  qf  the  ea$e]. 
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No.  11.— Plem  in  an  Interest  Craie. 

la  kr  Ifajcatj's  Govt  of  PrabUB. 

TW  atjof  18    . 

G.  H.  [0r  G.  H.  bj  L  K.,]tts  proctor,  nlidftor  cr  attarwy.]  flUk, 
tbat  A.  B^  the  pUiatii;  ii  aot  tbe  lawfol  eommm  yiMi  of  B.  F..  «ko 
£ed  oa  or  aboot  tbe  daj  of  18     at  ^e 

ta  this  caate.    And  ftirther.  tkitf  tfco  aid  ilenriwil  fied  io 
vidover,  witboat  cbild,  parcat,  brother  or  alter,  aade 
ntphtm  or  aieee,  or  rrwiia  fervaa.  Ica^iag  Um  ^e  and  G.  H.  kH 
lavfal  eoasia  gervaa  oaee  fOBOTod,  aad  bis  oalf  aot  of  kia  [or  at 
ike  eai€  mmg  hey 


No.  12.— Affidavit  of  Scripts. 

la  bar  Mijaty's  CoBit  of  Probata. 
A.  B.  V.  C.  D. 

I  fai tba ooaatj  of  partf  iatbia 


'■{S:S:} 


It  oatb  and  aaj,  fbat  ao  paper  or  paii^aEMat  writu^, 
parportmg  to  be  or  bavinf  tbe  fonn  or  effect  of  m  will  or  eodidi  or 
other  tertaaientary  dispoaitioB  of  E.  F.,  hte  of  ia  tbe  aamt^ 

of  deoeaaed,  tbe  dnwaaed  ta  tbii  caaae*  baa  at  aay  tiaae,  cilber 

beliore  or  ainoe  bb  death,  ooaie  to  tbe  banda,  poawaiinM  or  kuoaledge 
of  aae,  this  depoaeaty  aatre  and  except  tbe  tme  and  original  laati^ 
aadteataaMBt  of  tbe  aaid  deceaaed  nov  tcaiafauag  in  die  icfirtryaf 
tbit  eoort,  the  aaid  win  bearing  date  tbe  day  of  18     [or 

a»  ike  etue  mmg  fte],  alao  aare  and  except  [here  add  amg  aiker  tmim' 
meatmrp  paptre  ^f  miiek  the  depomemi  ku  amg  tmtmied^e^, 

(Signed)        A>  B« 
owoni  before  ne 

[peream  amiJkorieed  to  admmieter  oatke  imder  ike  ael]. 

N.B. — AD  paperi  anawering  the  deacription  in  tbe  aifidarit  wUcb 
are  in  the  poaaeaaion  or  aadcr  tbe  control  of  the  party  maldaig  tbe 
afidarit  aboold  be  partioilariy  deacribed  theron,  and,  if  poiiiblr, 
broagbt  into  the  r^giatry  annered  thereto. 


No.  18. — ^The  Inne. 

In  her  Migeaty^a  Gonrt  of  Pft>bate. 
Ibe  dayof  18    . 

A.  B.  9.  C.  D. 

A.  B.,  by  P.  Q.,  hii  proctor,  aolicitor  or  attorney  Iw  in  peraon,] 
did  deliTer,  towit,  on  the  dayof  18    to  the  nid  C  D., 

biadfclararion  in  tbe  words  and  fignrea  following : 

[Here  hueri  deelaratUm  td  lem^k.'] 
Wberenpon  tbe  said  C.  D.  did  deliTcr,  to  wit,  on  the  day  of 

to  tbe  aaid  A.  B.,  his  plea,  in  the  words  and  figurea  following : 

{Here  ineeriplea  at  iengik,^ 
[Add  mH9jwrikerpUadm§9.'\ 
Therefore  tbe  pbdntiff  dafaned  that  the  eanae  should  be  tried  as  te 
eovt  shall  dirsct 
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No.  14.— Notice  u  to  Mode  of  Trial. 
In  her  llijesty's  Court  of  Pn^mta, 

To  of 

Tike  notice,  that  tfter  the  expintion  of  dgfat  dear  dayi  from  tho 

{plaintiff  i 
defendant  M^  ^^  canae  intends  to  apply  to  the 

court  to  try  the  qnettion  at  iisae  before  itnlf  {or  by  a  common  or 
special  jury  before  itidf],  [or  to  direct  an  ivae  to  be  tried  before 
the  judge  of  assise  by  a  special  or  common  jary  at  the  next 
assises  to  be  holden  in  and  for  the  covnty  of  ,orutk€  eoit 

be]. 
Dated  this  of  18     . 

or  E.  F.  proctor,  solicitor  or  attorney 


No.  16. — ^Form  of  Record. 
In  her  Majesty's  Court  of  Pkobate. 
The  day  of  18    . 

A..  0»   V»    C«    MJm 

A.  B.,  by  E.  F.y  his  proctor,  solicitor  or  attorney,  [or  in  persoOt 
having  dted  C.  D.  to  appear  in  snpport  of  any  interest  he  may  hare 
In  the  estate  and  eflfiBcts  dt  G.  H.  [or  aeeordimg  io  ike  ttrmaqfiht  ei/e* 
lien],  late  of  deceased,  who  died  on  or  abont  the  day  of 

18        at  the  said  C.  D.  appeared  thereto  personally  [or 

by  his  proctor,  soUdtor  or  attorney]  i  vHiereopon  A.  B.,  to  wit,  on  the 
day  of  18    did  deliver  his  dedaration  to  the  said  C.  D. 

in  the  words  and  fignres  following : 

[Hero  huort  deelaratUm  aijktt  length,} 

Whereupon  the  ssid  C.  D.  did  ddiver,  to  wit,  on  the  day  of 

to  the  sdd  A.  B.,  his  plea  in  the  words  and  figures  following : 

[Here  ineeri  plea  at  length.} 

[Add  amgjurtherpleadingt.'] 

Whereupon  the  judge  did  order,  as  follows : 

[Here  eet  forth  the  order  verhaHm.'] 


No.  16. — Form  of  Record  in  case  of  Party  cited  not 

appearing. 

In  her  Majesty's  Court  of  Probate. 
The  day  of  18    . 

A*  D.  9.  C  JJ9 

A.B.,  by  E.  F.,  his  proctor,  solidtor  or  attorney  [or  in  person], 
having  dted  C.  D.  to  appear  in  support  of  sny  interest  he  may  have 
in  the  estate  and  effects  of  G.  H.  [or  aeeording  to  the  terme  efih/e  eita^ 
Hon]f  late  of  deceased,  who  died  on  or  about  the  day  of 
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18    ,  at  the  said  C.  D.  did  DOt  appetr  peraonaHy 

[or  by  hii  proctor,  lolicitor  or  attomej] :  Whereapon,  in  default  of  the 
appearance  of  the  said  £.  F.*  A.  B.  did  file  hia  declaration  in  Uie  r^ 
gistry  in  the  words  and  fignrei  following : 

[Here  ineeri  deetaroHon  atfiiil  lemffih.'} 

Therefore  A.  B.  claimed  that  the  caoie  ihoald  be  tried  aa  the 
conrt  shall  direct : 

Wherenpon  the  judge  did  direct  the  said  canse  to  be  heard  befece 
himielf  [or  a$  the  caee  may  he}. 


No.  17.— Form  of  Subpcena  ad  testificandmn. 

ViCToaiA,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Irdsnd  Qaeen,  Defender  of  the  Faith,  to  [ma«e»  qf  ail 
witneetee  inehided  in  the  eubpcnui],  greeting.  We  command  yon  and 
erery  of  yon,  that,  all  other  wings  set  aside,  and  ceasing  every  cKcaae, 
yon  and  every  of  yon  be  and  appear  in  yonr  proper  persona  befinre 
[insert  the  name  qfthe  judffe],  judge  of  our  Court  of  Probate  at  oar 
Court  of  Probate  at         on         the  day  of  by  of  the 

dock  in  the  forenoon  of  the  same  day,  and  so  firom  day  to  day  and! 
the  cause  or  proceeding  is  tried,  to  testily  the  truth  according  to  year 
knowledge  in  a  certain  cause  now  in  our  conrt  before  our  said  judge 
dependi^,  between  plamtiiF  and  defendant  [or  in  a  cer- 

tain cause  or  proceeding  now  in  our  court  before  our  said  judge  de- 
pending, in  defkult  of  ue  appearance  of  parties  cited,  entitled  \ 
on  the  part  of  the  [pluntiif  or  defendant,  or  ae  the  eaee  suy  he], 
and  at  the  aforesaid  day,  between  the  parties  aforesaid,  to  be  tried  [ar 
in  default  aforesaid,  between  the  parties  aforesaid,  to  be  tried] ;  and 
this  you  nor  any  of  you  shall  in  nowise  omit,  under  the  penalty  of 
every  of  you  of  100/.  Witness  [ineert  the  name  qfthe  judge']  ^  at  die 
Court  of  Probate,  the           day  of           in  the        year  of  our  reign. 

(Signed) 


No.  18— Subpcena  duces  tecum. 

Victoria,  br  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Ddfender  of  the  Faith,  to  [immet  of  aU 
partiee  inelnded  m  the  eubpcena],  greetbg.  We  command  you  and 
every  of  you,  that,  all  other  things  set  aside,  and  ceasing  every  ez- 
eoae,  you  and  every  of  you  be  and  appesr  in  your  proper  persons 
befbre  [ineeri  the  name  qf  the  Judge"],  judge  of  our  Conrt  of  Probate, 
at  on  the  day  of  by  of  the  dock  in 

the  forenoon  of  the  same  day,  and  so  firom  day  to  day  until  the  caoae 
or  proceeding  is  heard,  and  also  that  you  bring  with  you,  and  pro- 
duce at  the  time  and  place  aforesaid  [here  deetrihe  ehortlg  ike  deede, 
ieitere,  pt^ere,  ^fc  required  to  he  produced],  then  and  there  to  testify 
and  show  all  and  singular  those  things  which  you  or  either  of  you 
know  or  the  said  deed  or  instrument  doth  import  of  and  conceniiqg 
a  certain  cause  or  proceeding  now  in  our  said  court  before  our  said 
judge  depending,  between  plaintiff  and  defendant,  [er  a 

certain  cause  or  proceeding  now-  in  our  said  court  before  oar  aaid 
judge  depending,  in  default  of  the  appearance  of  parties  dted,  and 
entitled  ]  on  the  part  of  the  [plaintiff  or  defendant,  or  ae  the 

eaee  mag  he],  and  at  the  aforesaid  day  between  the  parties  aforesaid 
to  be  triiBd.    And  this  you  nor  any  of  you  shall  in  nowise  omit,  under 


Court]  Forrm.  235 

the  penalty  of  etery  of  yon  of  lOOi.    Witaen  [iniert  ik€  namn(f  the 
^fli4rff]raltheCoiirlof?rolMte,  the  diyof  intbe 

yew  of  our  reigii- 

(Signed)       E.  F.,  Regiitiir. 


No.*6I  — ^Proecipe  for  Subpcena  ad  tefltificandnm. 

In  her  Migetty's  Court  of  Probate. 

Subpoena  of  W.  W.,  T.  W,,  S.  W.,  G.  W.,  and  P.  W.,  to  teitiff 
between  A.  B.  plaintiirt  and  C.  D.  defendant,  on  the  part  of  the 
plaintiff  [or  defendant],  the  day  of  18    • 

rSiMMd^    /-^'  B«l        /P-  A..,  plaintiff's  [or  defendant's] 
^oignea;   -^^^  ^^j  or  ^    proctor,  aolidtor  or  attorney. 


No.  20.— Pnecipe  for  Subpoena  duces  tecum. 

In  her  Majesty's  Court  of  Probate. 

Snbpoena  for  W.  W.  to  testify  and  produce,  &o.  between  A.  B. 

plaintiff,  and  C.  D.  defendant,  on  the  part  of  the  plaintiff  [or  de« 

mdant],  the  day  of  18    . 

/Q{.mAii\   /A.  B.\        fP.  A.,  plaintiff's  [or  defendant's] 
^oignea;   ^g^  j*  or  <^    proctor,  solicitor  or  attorney. 


No.  21.— Notice  to  admit  Doonments. 

In  her  Migesty's  Court  of  Probate. 
A.  B.  v»  C.  Jj» 

{plaintiff  1 
defendant  J  ^  *^  cause  proposes  to  ad- 
duce in  evidence  the  sereral  documents  hereunto  specified,  and  that 

{defendant  "^ 
niaifiHff"  r  •*  *® 

between  the  hours  of  and  the  \  pUintiff  i  "  **"'*'^y  required, 

within  forty-eight  hours  from  the  last-mentioned  hour,  to  admit  that 
such  of  the  said  documents  as  are  specified  to  be  originals  were 
respectively  written,  signed  or  executed  aa  they  purport  respectively 
to  nave  been,  that  such  as  are  specified  to  be  copies  are  true  copies, 
and  such  documents  as  are  stated  to  bete  been  serred,  sent  or  de- 
Kvered  were  so  senred,  sent  or  delivered  rsspectif  dy,  savmg  aU  juit 
eiceptions  to  the  admiasibility  of  all  such  documents  as  evidence  in 
the  cause.    Dated,  &e. 

/A,  B.y  or  to  E.  P.,  attorn^  or  solicitor  /defendant 
^^  \C.  DJ  or  agent  for  \  pUintiff. 

/e£      j\  /C.  D-l  or  G.  H,,  attorney  or  solicitor  /  plaintiff. 

(Signed)  \xj£/  or  ageot  fbr  \defendant. 

[Here  deteribt  ike  docmnmU.  The  tame  form  may  be  employed  m 
dtseribmp  the  doeumeiUe  at  ie  now  in  ute  in  the  Common  Law  Cnarte,] 
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No.  22. — Sabpoena  to  bring  in  a  Script  in  a  Came. 

ViOTOMA,  bf  the  grace  of  God  of  tiie  United  Kingdom  of  Gnst 
Britain  and  Ireliuid  Qneeny  Defender  of  the  Faldi. 

To  of 

Whireab  there  ia  now  proceeding  in  our  Court  of  Probate  m  een^ 
tain  bnaineaa  of  proving  m  aolemn  form  of  law  the  laat  will  and 
taatament  of  A.  B.»  late  of  deceaaed,  who  died  on  or  abovt 

at  the  aaid  win  bearing  date  the  day  of 

18  promoted  by  C.  D.,  the  aole  ezecntor  [or  at  the  ewe  ir^  he} 
therein  named,  againat  E.  F.,  the  natorai  and  lawful  brother  and  one 
of  the  next  of  IlUi  of  the  eaid  deceaaed  [or  om  the  caoo  ma^  he\ :  And 
whereas  it  appeara  by  a  certain  affidavit  olt  the  aaid  C.  D.  made  in 
tlie  eaid  cauae,  bearing  date  the  day  of  18       and  now 

remaining  in  the  regtatry  of  oar  aaid  coort,  tiiat  a  certain  ormiial 
paper  wnting  or  icript,  purporting  to  be  teatamentary,  to  wit,  [Acre 
dieriho  the  pmer  aeeurately,]  ia  now  in  your  pomeaaion  or  mider 
yonr  control:  Now  THia  la  to  command  too,  that,  within  eight 
days  after  aervioe  hereof  on  yon,  indnaive  of  the  day  of  aodi  affvice, 
yon  do  bring  into  and  leave  in  the  regiatry  of  oar  aaid  coort  the 
aforesaid  acript,  or  in  caae  the  said  acript  be  not  in  yoar  poaaeaaion 
or  under  yonr  control,  that  yon,  within  eight  days  after  the  aerrioe 
hereof  on  yon,  ezclaaive  of  the  day  of  such  aervice,  do. file  in  the 
registry  of  oar  said  court  an  affidavit  to  that  eifeet,  and  dieran 
let  forth  what  knowledge  yon  have  of  and  respecting  the  aaid 
acript  i  and  this  yon  ahall  nowiae  omit,  under  the  penalty  of  lOOt 

Witoess  [nueri  the  name  qf  the  Judge],  at  the  Court  of  Probate,  tibe 
day  of  18        in  the  year  of  our  reign. 

Indonement  to  be  made  after  Seryice. 

This  dtation  was  aerved  by  L  K.  on  the  within-named  of 

at  on  the  day  of  18    • 

(Signed)         I.  K. 


No.  28. — Subpcena  to  a  Witness  to  be  examined  touching 
a  Testamentary  Paper  of  which  he  is  supposed  to  have 
knowledge. 

ViOToaiA,  hj  tlie  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  FaiUi. 

To  of  greeting.    We  command  you,  ^t,  all  other 

things  set  aside,  and  cMsing  every  excuse,  you  do  appear  before 
A.  B.,  the  judge  of  our  Court  of  Probate,  at  onr  Coart  of  Probate,  at 
on  the  day  of  18        by  of  the  clock  in  the 

forenoon  of  the  same  day,  and  so  from  day  to  day  until  you  be  dia- 
missed  by  our  said  juiigei  to  teatify  the  troth  according  to  yonr 
knowledge  [or  to  anawer  to  certain  interrogatoriea  to  be  adminia- 
tered  to  youj,  touching  a  certain  paper  writing  or  script,  purporting 
to  be .  testamentary,  of  which  reaaonable  gpronnda  have  been  ftir- 
nished  to  our  said  judge  for  believing  that  you  have  knowledge. 
And  thia  you  ahall  nowiae  omit,  under  the  penalty  of  100/.  Wltneas 
Hmeert  the  nmne  i^  the  Judge],  at  the  Court  of  Probate,  the 
day  of  18      in  the  year  of  our  reign. 


Court]  Farmt.  S37 

Indorsement  to  be  made  after  Service. 

Thii  dtitioii  wai  termed  bjr  !•  K*  on  the  withiaHumed  on 

the  day  of  18    . 

(Signed)       L  K. 


No.  24, — ^Praecipe  for  a  WitnesB  to  bring  in  a  Script. 

In  her  Mqeety't  Coort  of  Probate. 

Sabpoenn  Ibr  W.  W.  to  bring  into  and  leave  in  the  registiy, 

[Hert  aeemrmtely  duerihe  ike  9eript], 

The  day  of  18    . 

(Sicned)  S^L^Xorf^'  ^»  plaintiff 'a  [or  defendant's] 
^  *      ^  \C.  DJ     \      proctor,  lolidtor  or  attorney. 


No.  35. — Prsecipe  for  a  Witness  to  be  examined  touching 
a  Testamentary  Paper^  of  which  he  is  supposed  to 
have  knowledge. 

In  her  M^eaty'a  Court  of  Probate. 

SnbpoBna  for  W.  W.  to  testify  respecting  a  paper  writing  or  script 
purporting  to  be  testamentary,  to  wit  Idueriimg  if],  of  whidi  he  has 
knowledge,  on  the  part  of  this  day  of 

fSi^mAW  /A.  B  \  ^  f  P.  A.,  plaintiff S  [or  defendant's] 
(Signed))  |_^|or^      ^^^^  aolidtor  or  attorney. 


No.  26. — Entry  on  the  Record  of  a  Verdict  for 

Plaintiff. 

Aiterwards,  on  the  day  of  18        befora  the 

judge  of  her  Majesty's  Court  of  Probate,  come  the  parties  within 
mentioned,  by  th^r  respective  attornies  [or  at  ike  eate  may  be\  within 
mentioned,  and  a  jury  duly  summoned  alao  come,  who,  being  sworn 
-to  try  the  matters  in  question  between  the  parties,  upon  their  oath 
say,  that  [itate  ike  affirmative  or  negative  of  the  iuue,  aeitia  found 
for  the  plaintiff,  and  m  the  terme  adopted  in  the  pleading]. 

\Jf  there  he  teverai  ieeuee  joined  and  tried,  then  sofr]  as  to  the  first 
issue  within  joined  upon  their  oath  say,  that  [here  itate  the  affirmative 
or  negative  qfieeue,  aefoundforpUMif],  and  as  to  the  second  issue 
within  joincMl,  the  jury  aforesaid  upon  their  oath  say,  &c.  [eo  pro- 
ceed to  etate  the  finding  qf  thejwry  on  ait  the  ieenee]  ,  and  that  with 
respect  to  the  costs  in  the  said  cause  the  said  judge  on  the  same  day 
[ae  the  eaee  may  he]  directed  [here  ineert  direction  ae  to  eoete], 

(Signed)        A.  B«,  Registrar. 


No.  27.— Entry  on  the  Record  of  a  Judgment  for 

Plaintiff. 

Afterwards,  on  the  day  of  18        before  the 

judge  of  her  Migesty's  Court  of  Probate,  oome  the  parties  within 
mentioned,  by  thdr  respective  attornies  [or  ae  the  eaee  mag  he]  within 
mentioned :  whereupon  the  judge  decreed  [here  ineert  the  tenor  qf 
the  decree], 

(Signed)        A,  B.,  one  of  the  registrsrs  of  her 

MiQesty's  Court  of  Probate. 
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No.  28- — InYentoiy. 

A  tnie,  foil  and  puticiilar  InveDtorj  ol  all  and 
•omI  eiUte  and  effectiof  A.  B.,  late  ol 
at  9BJ  time  ainoe  hia  death  oooae  to  the  handa, 

ledfe  of  C.  D.,  the  aole  ezeentor  named  in  the  hit  will  

ment  of  the  aaid  A.  B.  lor  adminiatrator,  or  the  emte  wmy  he\^ 
and  exhibited  upon  and  by  Tirtoe  of  the  oorporal  oath  [or 
affirmation]  of  the  aaid  C.  D.,  aa  foUowa,  to  wit: 

Firit,  this  ezhibitant  aaith,  that  the  aaid  ^pBiMH  wv  at 
the  time  of  hia  death  poaaeaMd  of      -       .       .       -       . 

ITkedeiaibqfthedeeettted's  ^eeU  wmtt  be  hereimmied 
in  Of  many  eheete  qf  paper  u  fMy  he  neeeuear^,  tmd 
ike  value  meerted  oppatite  to  each  partieuiarJ] 


Laetlj,  thia  ezhibitant  aaith,  that  no  penonal  eatate  or  cAeta  of 
or  belonc^ing  to  the  nid  deceaaed  hare  at  anj  time  since  hk  ^^^^ 
oome  to  the  hands,  poasession  or  knowledge  of  this  Mrhitwf»-»  a^ 
as  ia  hereinbefore  set  forth. 

(Signed)        C.  D. 

On  the  day  of  18    the  said  C.  D.  waa  doly  . 

to  lor  solemnly  affirmed]  the  tmth  of  the  abofe  inveaftoiy. 

Before  me^ 
Ipermm  mUh&rieed  to  adminirter  oatke  under  the  ee/]« 


No.  29 — Petition. 

The  day  of  18    . 

A.  B.  [or  A.  B.,  proctor,  solicitor,  or  attorney  for  C.  D.,]  saya,  diat 
[  Mere  intert  all  the  facte  which  are  to  be  alleged]  : 

Wherefore  the  said  A.  B.  prays,  that 

[  Here  emd  with  the  prater  ef  the  petitioner^. 

(Signed)       A.  B. 
Answer. 

The  day  of  18    . 

E.  F.  lor  £.  F.,  proctor,  solicitor,  or  attorney  for  6.  H.,]  says,  that 
[  Here  intert  the  facte  alleged  in  anewer]. 

Wherefore  the  said  E.  F.  praya,  that 

[  Here  ineert  the  prayer  qfthe  dtfendant}* 

(Signed)       B.  F. 

Thercply,  rejoinder,  &c  (if  any  such  be  necessary),  aie  to  be  fol- 
lowed out  in  the  same  form. 
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RULES  AND  ORDERS 

roA  BiavLATxiro  tbi 

PBACTICE  OF  THE  COUNTY  COURTS, 


£i  Proeiedings  taken  tmder  the  ProvitUme  of  the  Act  20  Sf  21  Viet,  e.  77, 
for  amending  the  Law  relating  to  Probatee  and  Lettert  qf  Admi* 
nietration  in  England, 


1.  Any  person  deriroas  of  taking  proceeding!  in  anj  county  court 
under  the  statute  20  &  21  Vict,  c  77,  for  amending  the  law  relating 
to  probates  and  letters  of  administration  in  England,  shall  lodge  with 
the  registrar  of  the  conrt  having  jurisdiction  in  the  matter,  an  ^pli- 
cation in  writing  according  to  Form  A.  annexed,  duly  stamped  with 
the  proper  duty  thereon  (a),  and  at  the  same  time  lodge  with  the  regis- 
trar an  office  copy  of  the  mmute  of  the  Conrt  of  Probate  authorising 
such  apptication. 

2.  Where  any  person  shall  hare  lodged  a  caTeat  against  the  grant 
of  probate  or  letters  of  administration,  and  proceedings  are  proposed 
to  be  taken  in  a  county  court,  the  person  who  shall  hare  applied 
for  Uie  probate  or  letters  of  administration  shall  be  deemed  the 
plaintiff  m  the  proceedings,  and  the  person  who  shall  hare  lodged 
the  caTeat  shall  be  deemed  the  defendant. 

3.  The  party  making  application  to  a  county  court  for  the  revo- 
cation of  probate  or  letters  of  administration  shall  be  deemed  the 
plaintiff  in  the  proceedings,  and  the  party  against  whom  the  applica- 
tion is  made  shall  be  deemed  the  defendant. 

4.  Where  an  application  shall  be  made  to  a  county  court  for  the 
grant  or  rerocation  of  probate  or  letters  of  administration,  the  registrar 
shall  issue  a  notice  to  the  defendant  according  to  Form  B.  annexed, 
and  deliver  a  notice,  according  to  such  form,  then  and  there  to  the 
plaintiff  or  his  agent. 

5.  The  abore-mentioned  notices  shall  be  issued  ten  dear  days 
before  the  day  on  which  the  judge  shall  proceed  to  make  a  decree  in 
the  matter. 

6.  Notices  shall  be  served  by  a  bailiff  of  the  court,  by  his  de« 
Uvering  the  same  to  some  person  at  the  respective  places  of  resi- 
dence of  the  parties,  as  mentioned  in  the  application  for  proceedings 
to  be  taken. 

7.  The  r^iistrar  of  the  county  court,  at  the  time  that  he  issues 
tiie  notices  in  proceedings  for  the  revocation  of  the  grant  of  probate 

(a)  The  ttamps  to  be  used  in  the  county  courti  under  the  act  90  &  21  Vict.  c.  77, 
can  te  obtained  of  the  difRorent  local  diititbuton  of  itampi. 
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or  letten  of  adminiftntloa,  thall  giTe  notioe  bj  port,  loeordios  to 
Form  C.  annexed,  to  the  dirtrict  regiBtnr  by  whom  the  probite  or 
letten  of  adminiitntion  has  been  granted,  to  produce  the  original 
will  or  other  neeeaiarj  docnmenta  at  the  oonntj  oonrt  at  whldi  the 
matter  of  the  application  will  be  oonaidered. 

8.  The  certifioate  to  be  giren  bj  the  regirtrar  of  a  ooonty'  oonrt 
under  lecL  55  of  20  &  21  Vict.  c.  77,  ahall  be  according  to  Form  D. 
annexed ;  and  on  or  before  the  day  mentioned  in  this  notioe^  tbe 
plaintiff  shall  deliYor  to  the  regiitrar  ineh  form,  stamped  with  the 
proper  duty  thereon,  and  the  came  shall  not  proceed  until  snck  form 
dnly  stamped  is  so  delivered :  pronded  that  the  defendant  may  |Mo* 
cure  and  deliver  such  form  duy  stamped  if  the  plaintiff  shall  have 
n^lected  to  ddiver  such  form  so  stamped. 

9.  Upon  the  day  mentioned  in  the  notioe  the  judge,  whether  both 
parties  are  then  before  him  or  not,  may  proceed  to  oonsider  the 
matter  of  the  application,  and  to  make  a  decree  thereon,  or  he  innj 
adjourn  the  proceedings  from  time  to  time  as  he  may  think  fit 

10.  The  decree  shall  be  aeoording  to  Form  E.  annexed,  and  a 
copy  of  such  decree  shall  be  sent  by  poet  to  the  plaintiff  and  defend- 
ant. 

11.  Where  application  for  probate  or  letters  of  administration  has 
been  made  at  the  principal  rqjistry,  and  any  oontentious  matter  shall 
arise  out  of  such  application,  and  tiie  judge  of  the  Court  of  Probate 
shall  send  the  cause  to  a  county  court,  the  registrar,  upon  the  re- 
ceipt of  sach  cause,  shall  forthwith  issue  a  notice,  according  to 
Form  B.  in  the  schedole,  both  to  the  plaintiff  and  defendant,  without 
any  application  being  made  to  the  court  by  the  plaintiff. 

12.  In  proceedings  for  which  rules  and  ordan  are  not  hereby 
provided  the  rules  and  practice  of  the  Court  of  Probate  shall  be  fol- 
lowed so  far  as  they  are  applicable. 

13.  The  enactmento,  practice  and  forms  in  force  and  used  in  the 
county  eourte  shall,  subject  to  the  foregoing  rules  and  orders,  be 
adopted  with  reference  to  proceedings  in  the  county  coarta  in  mat- 
ten  of  probate  or  letters  of  administration,  so  fer  as  the  same  are 
applicable,  muiaiii  muiandU, 

In  pursuance  of  the  powen  Tested  in  us  by  the  appointment  of  the 
lord  chancellor  under  the  provisions  of  the  stetute  19  &  20  Vict. 
0.  108,  we,  James  Manning,  John  Herbert  Koe,  Edward  Cooke, 
John  Worlledge,  and  William  Fnmer,  have,  under  the  provisions  of 
the  stetute  20  &  21  Vict  c.  77,  framed  the  above  rules  and  orden, 
and  we  do  hereby  certi^  the  same  to  the  brd  chancellor  accord- 
ingly. 

Jambs  Manning* 
John  Hbbbbrt  Kob, 
eoward  cookb, 
jobn  wobllbogb, 
William  Furnbr. 

I  approve  of  the  above  to  come  into  force  on  tbe  4th  day  of 
February  1858. 

Cranwqrtk,  C. 
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FORMS, 

JVMeh  art  to  he  followed  at  nearly  a»  the  eireumetaneee  qf  each  eaee 

will  allow, 

[Stamp,  16«.8dl] 


Form  A. 

Application  to  a  county  court  for  proceedings  to  be  taken  under  the 
act  20  &  21  Vict.  c.  77t  for  amending  the  law  relating  to  prohates 
and  letters  of  adminittration  in  England. 

I,  A.  B.  of  [or  C.  Dm  prootor,  toUdtor  or  attomej  of  A.  B. 

of  ]  do  hereby  apply  to  the  judge  of  the  above  court  for  a  de- 

cree to  be  made  by  him,  according  to  the  proTisions  of  the  above  act, 
for  the  grant  [or  revocation]  of  probate  of  the  will  [or  letters  of  ad- 
ministration in  the  goods]  of  [here  mtert  name  and  addrete  qf  teetator 
or  intettate'];  and  I  hereby  state  that  the  person  who  has  applied 
for  probate  or  letters  of  administration  [or  who  has  obtained  probate 
or  letters  of  administration,  or  is  the  party  against  whom  this  appli- 
cation is  made]  is  £•  F.  of 

A.  B.  [or  C.  D.,  proctor,  solidtor  or 
attorney  of  A.  B.  of  .] 


Form  B. 

(Seal.) 

In  the  county  court  of  holden  at 

Between  A.  B.,  plaintiff, 

{Addrttt,) 

and 

Ct  D.,  defendant, 

(Addreee,) 

Take  notice,  that  at  a  county  court  to  be  holden  at  on  the 

day  of  at  the  hour  of  in  the  noon, 

the  judge  of  this  court  will  proceed  to  make  a  decree  for  the  grant 
[or  revocation]  of  probate  of  the  will  [or  letters  of  admimstration  in 
the  goods]  of  [here  imert  name  and  addreee  qfteitator  or  inteetatej, 
imless  cause  be  then  shown  to  the  contrary;  and  jtm  are  hereby 
informed,  that  if  you  do  not  attend  on  that  day,  the  judge  may  pro- 
ceed to  make  such  decree  in  your  absence. 

Dated  this  day  of  18 

To  the  plaintiff  [or  defendant*]  Begistrar  of  the  court. 

Hours  of  attendance  at  the  oiffioe  of  the  registrar  [place  qf  office^ 
from  ten  till  four,  except  on  when  the  office  will  be  dosed 

atone. 
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FonnC. 

(ML) 

In  the  eooBtj  oovit  of  boUm  it 

BctWMB  A«  B.9  piwnriffy 
and 
C.  D.»  dcfendanl. 

WbercM  oi  qypKettkm  haf  been  made  to  tfaii  eovt  to  revolDe  the 
grant  d  probate  of  the  wiU  [or  letten  of  admrnialfatioa  graBlBd  by 
joa  in  the  gooda]  of  Ihert  imtert  the  name  mtd  mddrem  ^lAe  fufaiii, 
or  iniettate\ ;  and  wberaaa  the  natter  of  aocfa  qipfiealioo  will  be  eos- 
aidciedbjQiejndfeof  thiaeonrtontlie  dajof  ttt^ 

boor  of  In  the  noon,  I  therefore  leqneet  tlMt  yon 

will  canae  to  be  prodnoed  before  the  judge  on  that  dqr  [^  ^nH  (a)* 
and]  all  docomenta  which  are  in  joor  yoieaarion  idatiqg  to  tibe 
natter* 

Dated  tUa  day  of  18    • 

Bcjgiitnr  of  toB  ciowL 

Hoara  of  affrndanee  at  the  oflke  of  the  leglatrar  [pimee  ff  eper] 
fron  ten  till  foor,  eicept  on  when  the  ofiee  wiU  be 

at 


[Stamp,  40#.] 

FormD. 

Certiftcite  of  a  R^giitrar  of  a  County  Cooit,  uder  aect  5S  of 

20  &  21  rict  e.  77. 

(Seal.) 

In  the  ooonty  oout  of  liolden  at 

Between  A.  B.,  pbdntifr, 
(JMrm.) 
and 
C.  D.,  defendant, 
{AMttu.) 

I,  A.  B.,  VQgiitrar  of  the  abote  oonrt,  do  hereby  certify,  that  the 
following  decree  waa  nade  in  tlie  above  oanae. 

[Here  f#f  on/  ih%  decree.'] 
Certiflednndertheeealoftheeoartyttiii         day  of         18    . 

Regiatrar  of  tibe  oout. 


Form  £• 

(Seal.) 

In  the  ooimty  court  of  holden  at 

Between  A.  B. ,  pbdntiff, 
and 
C.  D.,  defendant, 

Upon  the  hearing  of  the  application  in  thia  canae,  at  a  court  holden 
this  day,  it  is  decreed  as  follows : 

[Here  eetout  ike  decree,"} 

(a)  To  bt  kft  oat  wtiBi  sdminiitiation  vithout  wiU  aonoud  hai  bcao  gnatcd. 
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md  it  is  ordered,  that  the  do  pej  the  tain  of  for  the 

'■  costs,  sttd  that  the  same  be  paid  to  the  registrar  of  this 
comt  oo  the  daj  of  18    . 

Given  under  the  seal  of  the  court,  this  day  of  18    • 

By  Older  of  the  court 

Kegistrar. 

Hoots  of  attendance  at  the  oiBoe  of  the  registrar  [pUc€  qf  oMe€] 
from  ten  till  four,  except  on  when  the  office  will  be  closed 

at  one. 

IA»  th§  abwe  fomu  will  teldom  ftt  tvgMTftf,  Mcjf  ure  mot  to  h§ 
primtod,  kui  wretoho  writtm  omfookct^  MMT.] 


N.B.— 7^  JRvlet  qf  the  Court  qf  Probate  md  fitr  the  DUtriet 
Regietrare  m  "  iVbn-coiileii/iOM  "  temesf  ere  wotgioem^  with  the  e^ 
eeptiom  qf  No.  71,  referred  to  at  page  226,  ae  the  Qmntg  Cowrt  hae 
only  Juriedietiom  in  eontentimu  mattere. 


SCALE  OF  COSTS. 


The  same  costs  snd  charges  ss  are  now  paid  to  connsel  and  attor- 
nies  in  the  connty  courts  under  the  provisions  of  section  33  of  the  Act 
19  &  20  Wctf  c.  108,  shsll  be  psid  to  counsel,  procton,  solicitors, 
and  attomies  in  respect  of  proceedings  in  the  county  courts  under  the 
Acts  20  &  21  Vict.,  c  77,  and  21  &  22  Vict.,  c.  95,  except  that  the 
fee  to  counsel  snd  derk  may  be  a  sum  not  exceeding  5  /.  10  «. 

In  pursuance  of  the  powers  vested  in  us  by  the  Acts  19  &  20 
Vict.,  c.  108,  snd  21  &  22  Vict.,  c  95,  we  have  framed  the  above, 
and  we  do  hereby  certify  the  same  to  the  Lord  Chancellor  accordingly. 

J.  Manning. 
J.  H.  KoB. 

E.  COOKB. 

J.  WORLLBDOB. 

W.  FUUNBR. 


I  approve  of  the  above,  to  come  into  force  in  all  county  courts  on 
the  11th  day  of  January  1859. 

Chblmsforo,  C. 
3  January  1859. 
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on  grantixif  nev  Trial  .  -  -  - 

of  Attomej  or  Cooaicl  .  -  -  - 

of  Inlaot  Plajitiff      .  -  -  •  - 

of  Inf^t  Defendant  -  -  -  •  - 
ofW 


of  Che  Daj  OB  RcBoral  of  Caate 

Money  paid  into  ConK  to  be  afuwoyriatad  to 
tA  iMuinf  and  nacating  Wamnfci 
of  nnezecated  or  mmbyaxft  T 
of  Warranta  of  ConuDitoiCBt 

Captnra       .... 
of  eiecated  WamBtato  ba  aDowod 

Jndge  ofdcn        ... 
of  Batlif,  wbaraloterplaadcr  Claim 
of  Appellant^  who  fefla  to  piOMfte  Appeal 

TaiatioD  ^  bj  Rcgiitnr  ...       - 


-.} 


97 


60 


of  Sapcrior  Cowtiy  wben  not  toba  aHowad 

Sninf  in  iotbu  panpena    •       •       •       • 
to  aMde  event,  if  no  order  to  the  oiwUaiy  - 

COUNSEL.    Set  BAB&iann. 

COUNTIES, 
Diviaion  of ,  into  Diatrids  .       .      »- 

COUNTY  COURTS, 
Acconnt  of  Ancient  *       -       •       •       ■ 
are  Conrta  of  Reoord         •       •       •       « 
Order  for  holding  of,  in  Diatfieta 
Bte  CoMaairr  to  BKLAman  Jubudio- 

TIOB,  JUBlBBICnOM. 

COUNTY  GAOL, 
Priaon  need  vnder  Act,  wben  to  be  deemed  - 
Comnutmcnt  of  Defiendant  to    * 

COURT  HOUSES, 
iiow  provided    ..•••■ 
aa  to  Repaln  of        •       .       .       .       . 
Town  Hall,  dte.,  tat  Power  to  Bae      - 
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COURT.  SITTINGS  OF, 

Appointment  of       -        •        •        - 
Notice  of  Altention  of  Days   • 
Two,  not  to  be  held  on  One  Day,  except  by 
oonient  of  Lord  Chancellor  - 

COVENANT, 

Aedon  of,  and  Eridenoe   .       -       •       - 

COVERTURE, 
Notioe  to  be  gi?en  on  letting  op  Defence  of 
Defence  of,  to  Action        •        .        -       . 
Where  Defendant  obtdna  Judgment  upon  | 
Ground  of  -----        • 
Set  Abatbmbnt,  Maerisd  Woman. 

CRIMINAL  CONVERSATION, 
Action  for,  not  within  Jnriidiction  of  Conrt 

CROPS, 
Seisure  of,  in  Ezeention    -       -       -       - 

C  ROSS-EXAMI  NATION.    8m  WiTNsaa. 

CROSS  JUDGMENTS, 

Proceedings  in  Caaea  of     .       -       -       - 

CUSTOMS  CONSOLIDATION  ACT      - 


D. 

DAMAGE  FEASANT, 
Replevin  for     • 


Aneisment  of,  in  Replevin       ... 

DEATH 
of  One  of  ■everal  Plaintiffi  or  Defendants'! 

before  Judgment  -        -        -       -/ 

of  One  of  several  Plaintiffii  or   Defendantal 

after  Judgment    ---•-/ 

DEBT, 
Actions  for      -•-.-- 
See  JuaisDioTioN,  Confb88Zon. 

DECEIT, 

Action  for  Deceitftil  Representation   - 

DEEDS.    See  DocuMEMTB. 

DEFENCE,  _^    ^ 

Special,  notice  to  be  given  by  Defendant     - 
how  many  Copies  of         -       .       -       - 

Set-off 

Infency    •---•-- 
Coverture        -•-•-- 

a6 
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DEFENCE— con/m«e(i. 

Statute  of  Limitations      «         •        .        • 
Bankrupt  or  Insolvent  Act,  Discharge  under 
Tender     -----.- 
Notice  of  Intention  to  defend  where  spo-l 
dallj  summooed    -...•/ 

DEFENDANTS, 
where  too  man  j  joined  •  .  -  - 
where  all  not  served  -  •  -  -  - 
not  appearing  in  Court  .  -  -  - 
Error  in  Name  or  Description  of  -  - 
Commitment  of,  in  what  Cases  -       -1 

when  not  liable  to  Commitment  at  Hearing  y 
of  original  Plaint  -        -        -       -J 

Discharge  on  Payment  to  Bailiff 

Certificate  of  Registrar 
may  object  to  Cause  being  tried  in  County "^ 
Court / 

DEMAND, 

Particulars  of  •        -        -        -        - 

DEMAND  AND  REFUSAL. 
Evidence  of  Conversion  in  Trover 

DEPOSIT, 
of  Money  in  lieu  of  Security     *        -        - 

DEPUTY  JUDGE.    i9m  Judge. 

DEPUTY  REGISTRAR.    Set  Rboibtbae. 

DESCRIPTION. 

Inaccurate,  of  Party         .        •       .        • 

DETINUE 


Pxac- 
tice. 


DEVASTAVIT, 
Suggestion  of.  in  original  Summons   - 
Judgment  against  Executor        ... 
Set  ExBcoToaa  and  Administrators. 

DEVISE.    See  Will. 

DISCHARGE. 
Bankrupt  or  Insolvent  Acts,  Notioe  of  De^^ 
fence    -        -        •        -        -        -•/ 

DISCHARGE  FROM  CUSTODY 
of  Defendant  on  payment  ... 

DISHONOUR  OF  BILL. 

when  it  must  be  proved     •        .        .        - 

DISTRESS 
by  Landlord     .        -        •        •        . 
not  unlawful  for  want  of  form    ... 
See  Execution. 


68 
68 
69 


0 
Ac  10 
Vic 

c. 

06. 


13 

&13 

Vic 

c 

lOI. 


Sec,  See* 
76 
76 


69      - 


108 


108 


102 
107 

111 

134 
137 

66 


54 
93 

181 


80 

101 
110 


13 
&14 
Vk. 

e. 

01. 


Sec. 


15 

ft  10 

Vic. 

c. 

54. 


See, 


10 
&S0 

Vic 
c 

100. 


Sec. 


28 


57 


107 

84 


138 
139 


68 


59 


76 


137  110 


92 


123 
-    137 


39 


71 


75 


70 
71 
73 


99 
100 


95 

121 

123 
124 

60 
35 


140 


r94 
\95 
182 


159 
160 


71 

124 


Index  to  Part  I. 


13 


DISTRICT, 

Summons  may  be  served  or  Warrant  ezecntedl 
within  500  Yards  of  Boundary  of  -        -  / 

Metropolis  to  be  treated  as  one,  for  certain ) 
Purposes     -        -        -        ".  .  ."        '^ 

Judge  can  sue  and  be  sued  in  adjoining 

If  Officer  of  Court  be  Plaintiff  in  his  ownl 
Court,  Defendant  may  remove  Cause  to  > 
adjoining     -----        -J 

In  Action  against  Officer  of  Court,  SummonB ) 
may  issue  in  adjoining  -        •        -        -  / 

DISTRICTS  OF  COUNTY  COURTS, 
Division  of  Counties,  &c.  into    -        .        - 

In  which  Summons  may  lasue    .       -        - 

DOCUMENTS, 

how  proved,  and  Attesting  Witness    - 
Summons  requiring  Production  of,  by  a  Wit- 
ness   ------ 

Inspection  of,  by  Defendants    - 
Notice  to  admit        .        .        -        - 
Notice  to  produce    .       -        •       - 


} 


DOUBLE  RENT, 
Evidence  in  Action  for,  and  Defence 

DURHAM, 

Court  of  Fleas  of      -        -        • 


DUTIES.    Set  High  Bailivv,  Judobs,  Rb- 

eiBT&AK. 

E. 

EJECTMENT, 
Action  of,  not  within  Jurisdiction  of  Court  - 
except  by  Agreement  between  Parties 

Set  TSNKiCBNTS. 

ENTRY  OF  PLAINT.    Stt  Plaint. 

ERROR 
in  Name  or  Description  of  Plaintiff  or  De-") 
fendant.  Amendment  of        *        ~       ~J 
does  not  lie  from  County  Court ... 
does  not  lie  on  Refusal  of  Prohibitioa 

EVENT  OF  ACTION, 
Costs  to  abide .        -        •        -        - 
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EVIDENCE. 
Notice  to  admit  Documents 

to  produce  Documents  - 
when  unnecessary  .  .  - 
Form  and  Service  of  -  - 
Inspection  of  Documents  - 
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EVIDENCE— coii/<fiii«<i. 
Affidayitif  bow  Sworn      .        •        •        - 
confined  to  came  of  Acdon  itated  in  Snm-I 

mono  ------       -J 

General  Roles  reUtbg  to  - 

Best  Evidence  most  be  adduced 

Copies  wben  not  admissible       .       •        - 

Admissions  by  Parties  an  exception   - 

Parol  Explanation  of  Written  InstnimentA 

when  allowable     -•--•.» 
Heanay  not  Evidence      •       .       •        • 
Exceptions      -        -        -        -       - 
Bugutm        •       -       -       -       - 
Documentary  Eyidenoe,  how  prored  - 
Acta  of  Parliament  -        -        -        -        - 
Records  and  Proceedings  of  Courts    - 

County  Courta-        -       -       -        - 
Bankruptcy  and  InsolTcnt  Court 
Public  Entries  and  Documents    .        -      - 

Wills  and  Probate 

Affidavita 

Deeds 

89%  WlTMISB. 

EVIDENCE  IN  PARTICULAR  ACTIONS, 

Debt 

on  Bond  ••--«-        - 
Award    ------ 

Double  Vslue,  or  Double  R«nt  -       .        - 
Detinue  ------ 

Cofflnant        -       -       •       -       - 
Assumpsit       .       .       -       -       - 
Goods  sold  and  deUvered .       •       -        • 
Defence  ------ 

Work,  Labour,  and  Material ;  Defence ;  At-^l 

Physicians  Sui'geon;  Apothecaries  - 
Serranta-        -       «       -       -       - 
Money  lent     ------ 

Money  paid     -       -       -       -       - 

Money  had  and  leodted  -       .       -        - 
Interest  ------ 

Account  stated         .       -       -       -        - 

Bills  snd  Promissory  Kotos       .       •        • 
for  not  aooepting  Goods    -       -       •        - 
on  Warranties-       -       -       •       -        • 
Trover;  Defence;  Lien  -        -       -        - 

Stoppsge  m  ^roiiif  (II        -       .       •        . 

TVespass  to  Land     •       •       .       -        - 

to  Goods  -       -       -       -        - 

Aasautt;  Defence    -       •       -       -       • 
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EVIDENCE, 
Case 

Injuries  to  Incorpoml  Hereditamenti  - 

to  Person  or  Property    - 

by  Ezeentors     -       -       -       .       - 

o&er  Cases       ..... 

in  Acttoos  to  reoofer  possession  of  TenfiflMDts 

in  Replerin      •••..- 

EXAMINED  COPIES, 
when  ETidence         .       «       •       -       - 


96 
96 
96 
97 


97 
146 
154 


EXCEPTED  ARTICLES, 
from  Ezecation        •-•*•• 

EXCESS.    See  Abandonment. 

EXECUTION  AGAINST  GOODS  OF  A 
DEFENDANT  WITHIN  JURISDIC- 
TION. 
Date  and  duration  of  Wirrsat    .       .        ^ 
when  Judgment  men  than  six  years  old 
Writ  of  Fieri  Facias  .        .        .        - 

when  it  may  issue     .        .        -        •        . 
for  Costs  .--.-- 

Where  ctom  Judgments    •       •        -       • 
Suspension  of  Execution  by  Order  of  Judge 
Pkvdse  time  of  Application  for  -       • 

how  issued        ...... 

Concurrent  Warrsnts        .       •        .       . 


Fees  upon        .       -       -       .       - 

by  whom  executed  -  -  .  - 
Trespass  by,  under  colour  of  Writ 
Neglect  to  Levy  .  .  .  - 
Supersedeas  by  Pityment  -  •  - 
Bankruptcy  or  Insolrency  of  Defendant 
Death  of  PUintiff  .... 
Writ,  when  to  be  executed 

Priority 

how  and  where      .   .       .       -       - 
what  may  be  seised   .... 
excepted  Articles      .       .       -       • 
Money,  Bank  Notes,  fte.  - 
Bills  and  Securities  .... 
Chattel  Interests       .... 
Fixtures  -•.... 
Crops,  56  Geo.  3,  c.  50     . 
whose  Goods  may  be  seised 
ofTestator       -        .        .        •        • 
of  Partners       •       •       •       .        . 
of  Bankrupt     -        -        •        •        - 
oflnsolTcnt      .       .       •        -       - 
of  Ambassadors  cannot  be  • 
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EXECUTION,  hC'-cfmtinued. 
Goods  in  custody  of  Law   - 
lien,  Bailment  -        -        .        • 
Goods  assij^ed  ... 

vhere  there  are  no  Goods  to  take 
Payment  of  Taxes  and  Rent 
Rent,  priority  of  Landlord 

Sale 


Pnc- 
tioe. 


122 


} 


Return  of  Warrant  and  Payment  of  Money  f 
levied  -----        -\ 

On   issue  of  Judgment  summons,  warraot 
returned      ------ 

See  COMMITMSMT,  DI8TRB88,  InTBR- 
PLBADBR. 

EXECUTION     AGAINST    GOODS    OF 
DEFENDANT  OUT  OF  JURISDIC- 
TION, 
bow  Issued  and  Ezecnted,  where  Goods  are 
Return  of         ------ 

Transmiasion  of  Proceeds  .        .        -       • 

EXECUTORS, 
Actions  by,  where  Persons  killed  by  negligence 

EXECUTORS  AND  ADMINISTRATORS. 
Actions  bt  and  against. 
Amendment  where  Person  improperly  Sues') 
as  Executor  -        -        -        -        -/ 

or  Executor  improperly  sues  in  his  own  Right 
may  sue  or  be  sued  under  Act    - 
Suggestion  of  Derastavit  in  original  Sum- 
mons ------ 

Non-appearance  of,  at  Hearing  -        •• 
Ordinary  Judgment  against  Plaintiff  Execu- 
tors   ------- 
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Sec> 


24 
125 
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Payment  into  Court  by,  of  Assets 

ordinary  Judgment  as  to  Costs  on  Defendant  \ 

failing / 

Notice  of  Assets        •        .        .       .        - 


Special  Judgments  against 


EXEMPTION 
from  Service  on  Juries      .        -        -        - 

EXtfcNSION  OF  JURISDICTION, 
Jurisdiction  of  County  Courts  extended  to  \ 
Cases  of  Debt,  &c.  not  exceeding  50  /.  -  j 
by  Agreement  ------ 

EXTORTION, 
Remedies  against  Officers  of  Courts  for 
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F. 

FALSE  PRETENCES, 

obtaining  Credit  by,  ho«r  punishable  - 
Ste  Contracting  Debt,  &c. 

FAST  DAY.    See  Christmas  Day. 

FEES, 

to  be  paid  on  Proceedings  under  Act  - 

Tables  of,  where  to  be  posted     - 

to  be  paid  bj  Plaintiff  in  first  instance 

forAffidayits    -        -        .        .        . 

for  Jury  ...... 

for  Lists  of  Jurors    -        .        •        . 
not  allowed,  Officers  how  liable  for  taking  • 
Treasury,  with  consent  of  Lord  Chancellor, 
may  alter     --..-• 


} 


FEES  TO  BARRISTERS  AND  ATTOR- 
NEYS, 

to  Barristers  or  Attorneys  where  daim  does\ 
not  exceed  20/. j 

in  Cases  where  claim  exceeds  20  /.      - 


FIERI  FACIAS.    See  Execution. 
FINES. 

on  Witness  not  obeying  Summons 
on  Person  refusing  to  give  Eridence  - 
how  to  be  enforced    -        -        .        . 
for  Contempt  of  Court.  &c. 
on  Officer  for  Extortion  or  Misconduct 
for  Extortion  by  Officers  of  Fees 

reooferable  by  Distress      ... 

to  be  paid  into  General  Fund     - 

FIXTURES 

cannot  be  taken  in  Execution     - 

"FOREIGN  COURT," 
Interpretation  of       -        -        -        - 


:} 


*•  FOREIGN  DISTRICT," 

Interpretation  of       •        -        -        -        - 
See  Summons. 

FOREIGN  EXECUTION.  See  Execution. 

FORMA  PAUPERIS, 
soingin   --...•- 
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FORMS, 
Lord  Chancf  Uor  may  appoint  Fito  Judges  or\ 

Coonty  Courts  to  frame  Rnlea  and  Orden  J 
framed  by  Five  Judges  to  be  used 
Substantial  Compliance  with,  of  Notices      - 
where  none  provided,  Registfir  may  vse  as\ 

Guides  those  in  Schedole      -        -        -J 

FRAUD, 
Summons  and  Proceedings  on  charge  of     - 
Commitment  for       -        -        -        -        - 
to  what  Prisons  Persons  may  be  committed  for 

FRAUDS,  STATUTE  OF, 
on  Sale  of  Goods  above  102.       •        -        - 
what  an  Acceptance  or  part  Pkyment  - 

FRIENDLY  SOCIETIES  ACT, 

Proceedings  under   •       -       -       .       -s 

Claim  of  Member  on  Dissolution  .        -        - 
Disputes,  how  to  be  determined     -       -       - 
Order  of  Count?  Court,  how  enforced    - 
Fees  on  Proceedings     ----- 

0. 

GAOL.    See  Housi  of  ComRBcnoif,  Pki- 
soKBR,  Summons  to  APPBAm  to  a  Plaiict. 

GENERAL  FUND.    See  Pbnaltus,  Suit- 

Ons'  MOKBT. 

GOOD  FRIDAY.    See  Christmas  Day. 

GOODS, 
Action  for  not  accepting,  and  Defence 
See  ExBcunoN. 

GOODS  BARGAINED  AND  SOLD, 
Action  for,  and  Defence  to         -       -       - 

GOODS  SOLD  AND  DELIVERED, 
Action  for,  and  Defence  to         .       -       - 

GUARDIAN, 
Appointment  of,by  Infrmt  Defendant  or  Judge 

H. 
HEARING, 

Acyoummentof        -       -       -       •       - 

Order  of  A4Jonmment  need  not  be  served  - 
Venue,  dimge  of      -        -        -       -       • 
Contempt,  commitment  for,  at  - 
Where  neither  Ptaty  appears     •       •       - 

50 

50 
50 

50 

131 
131 
135 

86 
86 

204 

to 

207 

206 

205 

205 

209 

93 

87 
85 
52 

99 

99 
99 
99 
101 

See. 

98 
99 

}: 

81 
113 

See. 
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See. 
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32 

48 
61 
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22 
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170 

196 

186 
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89 
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183 
82 
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HEARING-^cm^tiiiMif. 

where  Phuntiff  does  not  Appetr  • 
where  Defendant  does  not  appear 
Admission  by  Person  not  Defendant 

Jory  Trial        .... 


Right  to  begin  -••.-. 
Examination  of  Witnesses-  •  .  . 
Amendment  ..••.• 
when  Title  comes  in  question  .  •  - 
Judgment  -..--- 
Order  to  pay  forthwith,  when  •  •  • 
by  Instalments  •  .  • 
Commitment  at  .  .  .  .  . 
on  Commitment  Summons  •  •  - 
on  Interpleader  Summons*        •        -        • 

in  Actions  against  Executors     ... 

to  reoorer  possession  of  Tenements 

of  Replevin        .        .        -  - 

on  Bills  of  Exchange  -        -  - 

in  Cases  of  Charities  .        .       -  . 

See  Infant,  Judomint,  Witmbsb. 

HEARSAY 

not  ETidence  -         ..... 
Exceptions         ..... 

HEREDITAMENTS, 
Title  to,  cannot  be  tried    -        .        .        - 

except  by  Agreement  between  Parties 

HIGH  BAILIFF, 

Assaulting        ----.. 


not  to  act  as  Registrar  or  Treasurer  - 

BOt  to  practise  in  County  Court  as  an  Attor-I 

ney  or  Agent       .       -       -       -       - j 
improperly  acting,  Penalty  on    - 
Appointment  and  Removal  of   - 
Absence  of ,  at  sitting  of  Court  -       .        . 
Payment  of      -..-.- 
may  appoint  and  dismiss  Bi^Hlls 
Death  IX,  >>ot  to  vacate  Appointment  ofl 

BailUTs / 

on  Death  or  Removal,  temporary  Suooes*) 

sorto*       -       -       -        -       -       -/ 

Duties  of         ...... 

in  Interpleader  Cases         ... 
Attendance  at  Office  of  Registrar 
to  make  a  Return  of  all  Summonses  - 
to  keep  Books  and  make  Returns 


Prae- 
tloe. 
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102 
102 

103 

103 
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114 
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118 

33 
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HIGH  BAILIFF--c(m/tn«eJ. 
to  make  a  Return  of  all  Warranti 
to  keep  Book  of  all  Orders  for  Payment  o: 

Money         .        -        .        -        - 
Payment  of  Monies  levied 
Foreign  EzocutionSy  Return  of  - 
not  to  sign  Ledger     -        -        -        . 
not  to  become  Surety        ... 

Remuneration  ----- 


;} 


0 
&I0 
Vio. 

c. 
05. 


12        13        15    I     10 
&  IS   ft  14    &  16  I  ft  M 


c 

101. 


} 


Bailiffs  appointed  by,  may  be  authorised  by") 
Judge  to  act  as  Brokers  or  Appraisers    -J 
Action  against,  not  to  be  without  Notice     - 
Security  to  be  given  by      -        -        - 
when  Plaintiff  in  a  Court  of  which  he  is  an 

Officer,  Venue  may  be  changed 
may  be  sued  in  his  own  or  adjoining  District 

See  COMMITMBNT,  EZSCUTION. 

HOLDING  OVER.    ^mTinsmbnts,  Rs- 

COVERY  OF. 

•♦  HOME  COURT," 

Interpretation  of     -        -        •        •        • 


24 

24 

24 
24 
25 
25 


HOUSE, 
Entering,  on  Execution     .       •       -       • 

HOUSE  OF  CORRECTION.    Set  PaisoM. 

HUSBAND  AND  WIFE, 
where  improperly  joined    •        -        -        - 
Wife  of  Party  may  be  ezanuned  m  Witness  - 


I. 

ILLNESS, 
Judge  may  appoint  Deputy  in  case  of 
Registrar  may  appoint  Deputy  in  case  of 

IMPLEMENTS  OF  TRADE, 
when  protected  from  Seixure 

IMPRISONMENT.    See  Commitment. 

INACCURATE  DESCRIPTION 
in  Plaint  or  Summons,  not  to  vitiate  Pro- 
ceedings      ------ 

INDORSEMENT 
of  Service  on  Summons     •        •        - 


25 

125 

26 
25 

29 

29 


22 


116 


107 

81 


18 
22 

119 


See,  See, 


36 


83 
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INDUSTRIAL  AND   PROVIDENT  SO 
CIETIES  ACTS    .       -        .        - 


;) 


INFANCY, 
Notice  of  Defence  of - 


54 

60 
207 

68 


20 
26 

96 
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See,  See, 


19 
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30 
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108. 
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INFANT, 
what  Soits  may  be  bronght  by   - 
must  rae  by  next  Friend    .        -        .        - 

INFANT  DEFENDANT, 
Guardiin  to  be  appointed  to,  at  Hearing     - 

INFORMALITY.    See  I&rboularitt. 

INSOLVENCY 
of  Plaintiff  before  Jodgment,  Proceedings') 
by  Assignees         -        -        -        -        -j 
of  Defendant  before  Execution,  effect  of 

INSOLVENT, 

Notice  to  be  given  of  Defence  of  Dischaigel 

•« -J 

INSPECTION  OF  DOCUMENTS, 
-when  and  how  obtained     -        .        .        . 

INSTALMENTS, 

Period  of  Payment  by        -        -        -        - 
Notice  to  Plaintiff  by  Registrar  .        -        . 
Payment  of  Judgment  for  20  i.,  ornnder,  by 
Where  Judgment  for  more  than  20  /.  - 
Issue  of  Execution  on  Nonpayment  of 

INTEREST, 

Action  for,  and  ETidence  -        -        -        - 

INTERPLEADER, 

stay  of  Action  in  Superior  Court 
Claim  as  to  Goods  taken  in  Execation 
Value  of  Goods  claimed  or  Costs  of  Posses- 1 
sion  to  be  deposited  -  -  •  •  j 
Summonses  on,  how  issued  ... 
from  what  Court  ..... 
Service  of  Summons .  -  •  .  . 
Particulars  of  Claim  •  -  •  .  • 
Hearing  and  Judgment  .... 
at  instance  of  either  Party  may  be  tried  by^ 

Appeal  may  be  ha^   .        -        •        •        • 
Costs  of  Bailiff  where  Claim  dismissed 

INTERPRETATION  OF  TERMS 

in  Acts    ------- 

in  Rules  ------- 


INTESTACY. 

Action  for  distributiye  Share  under  an 

IRREGULARITY 

in  Warrant  of  Possession,  Action  for  - 
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See. 


Rules 


62 


45 
45 


142 


65 
125 


72 


68 


No. 


89 


71 
63 


110 
111 


114 


131 

132 
130 
130 


79 

139 
133 


22 


Index  to  Part  L 


Prac- 
tice. 


J. 


JOINT  DEFENDANTS, 
may  be  sued  separately     -        -        -        -'\ 
Set-oflf  where  some  only  are  sued        -        -J 

JOINT  STOCK  COMPANIES  ACT, 
Proceedings  under  th6       .        -        •        - 
Fees         ------- 

JOINT-TENANT.    See  LANOLomo. 

JUDGES 
by  whom  to  be  appointed  -        -        -        - 
for  what  districts       .        .        .        -        • 
Salaries  of        -        -        -        -        - 
Salaries  and  trtTelling  Expenses  of,  how  to 

be  paid  .  .  .  -  . 
Vacancies  among,  how  to  be  supplied  • 
not  to  practise  as  Barristers,  &c. 
Removal  of,  for  Inability,  &c.  -  -  - 
Change  of  Districts  of  •  -  -  - 
may  appoint  Deputies  .  •  -  . 
Deputies  to  hare  been  Barristers  and  Special  1 

FLeadem  for  at  least  Seren  Years    -        -J 
or  Judge  of  a  County  Court      ... 
Appointment  of,  not  vacated  by  Death 
Deputies  not  to  practise  as  Barristers  in\ 

their  Districts      .        -        .        .        -j 
Pensions  to  Judges   .       -        .        .        - 
when  may  act  as  Justices  of  the  Pf>aoe 
may  sue  or  be  sued  in  adjoining  District 
if  interested  in  any  Cause,  may  order  Venue  ^. 

to  be  changed       -        -       -        -        -  / 
Liability  ....... 


53 


9 
32 


} 


16 
17 


JUDGMENT 
by  Consent       -        •        .        . 
by  Default,  how  to  be  obtained   - 
on  Non-appearance  of  Plaintiff  - 
in  Absence  of  Defendant    •        • 
on  Confession  of  Debt 
Setting  aside  of        -        -       - 
of  Courts  under  Act,  how  ftir  final 
Payment  of,  by  Instalments 
when  not  by  Instalments   - 
more  than  Six  Years  old.  Proceedings  on 
on  Bond,within8&  9  Will.  3,0.11  - 

Special,  against  Executors 
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JUDGMENT— cofi/liitMcr. 

Ezecation  in  ease  of  Cron  Judgmeati 
Entry  of  Satisfaction  on    •        -        •        • 
not  latitfied  by  Imprisonment    •*        -        • 
Order  may  be  resdnded  or  altered 
Suspension  of  -        -        •        -        - 
not  to  be  rerened  by  Writ  of  Error  or*) 
Supersedeas  -        .        -       .        -       -j 
cannot  be  qoasbed  for  want  of  form    •> 
Entry  of,  on  Minutes  of  Court  - 
to  be  registered  in  London         •       •       • 
in  Interpleader  ..... 

in  Replevin      ...... 

in  Detinue        -•••.. 


tloe. 


JUDGMENT  DEBTORS, 

Proceedings  against,  under8&  9  Viet.  e.  127  - 
Jurisdiction  of  County  Courts  -  •  - 
Registrur  and  Bailiff  -  .  .  .  . 
Attorneys  and  Counsel  need  not  be  employed 
Fees         ....... 

Application  for  Summons  to  Debtor  - 
witnesses,  how  summoned         •       .       - 
Examination  of  Debtor  and  Creditor  - 
Order  for  Payment  of  Debt        ... 
Commitment     ---... 
Grounds  of       -----        - 

to  what  Prison  ----.. 

Execution  of  Order  -        -        .        .        - 
Out  of  Jurisdiction   -        .        -        •        • 
Exception  of  NecMsaries    .        .        .        - 
Imprisonment  no  Satisfaction  of  Debt 
Discbarge  on  Payment       •        -        .        . 

JUDGMENT  OF  COURT  OF  APPEAL  - 


JUDGMENT  SUMMONS. 

MBNT. 

» 

JURISDICTION, 
Statement  of     •       •        - 


See  Commit- 


■{ 


in  what  Actions 


concurrent  with  Superior  Courts,  when 
where  Claim  reduced  by  Set-off  under  60/., ) 
Court  to  have  Jurisdiction      -       *      -  / 

where  Claim  exceeds  20  /.,  Defendant  may  \ 
object-       -       -       ...       .J 
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Rules 


See. 
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136 
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JURY, 
Trial  by,  In  what  Caiea     -        -        -        . 
Notice  of  to  Registrar  of  Demand  of  - 
Regiitrar  to  give  Notice  of  Demand  of,  to 
other  Party  -        -        -        -        . 

Adjournment  to  try  by,  where  doe  Notice  1 
not  been  given    -        -        -        -        -  J 
Scire  Facias,  Proceeding!  in  the  Nature  of  a 
Jadge  may  order,  on  a  new  Trial 


Swearing  of     - 


Challenge  of    - 

Verdict  of,  to  be  unanimooa     < 

JUSTICES  OF  THE  PEACE. 
Judges  when  to  act  aa 


:} 


36 


41 


JURISDICTION— coii/tnfi«i. 

by  Consent,  to  any  Amount  -  -  -  i  do 
where  Title  comes  in  question  incidentally  -  35 
No  Priviletje  to  exempt  from      -        -        - 

See      £jRCTMCKT,       HBUSDITAMZim, 

TiTHB,  TiTLs,  Toll. 

JURORS, 

Lists  of,  when  and  by  whom  to  be  glTen 

Summoning  of  - 

Number  to  be  summoned 

Five  to  be  impanelled        •        .        .        • 
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LANCASTER, 
Court  of  Common  Pleaa  of        -       -       • 

LANDLORD  AND  TENANT.    See  Exb- 
cuTiON,  Rbcovbet  ov  Tzmbmbnti,  Rb- 

PLBVIN. 

LEDGER, 
no  Registrar,  Bailiff,  or  other  OflBoer  to  sign 

LEGACY 
to  be  recoverable  under  Act        •       .        . 

LEGATEES, 
Balance  of  A  cconnta  between     .        -        - 

LIBEL, 
Action  for,  not  within  Jurisdiction  of  Court 
except  by  Agreement  between  Parties 

LIEN, 
general,  particular,  Innkeepera,Wharfingen,1 
Factors,  Dyers,  Carriers,  &o.         -        -/ 
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41 
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LIGHT, 

Action  for  Obatroctioxi  of 


LIMITATION  OF  ACTIONS 
against  Officers  of  tiie  Coort      -        .        . 

LIMITATIONS,  STATUTE  OP, 

Notice  to  be  giten  by  Defendant  of  Defenc6\ 

o' / 

Summons  to  sstc      •        -       - '      . 

wfaere  Summons  serred  and  wbere  Party  dies 
wbere  defeated  b  j  part  Payment  or  Acknow-^ 
lodgment       -       -       -       .        -      -/ 


LITERARY  AND  SCIENTIFIC   INSTL 
TUTI0N8  ACT       - 


:} 


LOCAL  COURT, 

Conndl  of  City  or  fiorongh  may  petition  the* 
Queen  in  Council  for  the  Exclusion 
Jurisdiction         .       •        . 
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208 


LONDON, 

City  of,  no  Court  under  Act  established  in  - 

LONDON  GAZETTE, 
Orders  in  Council  to  be  published  in  - 
Notice  of  Order  need  not  be  published  in  - 

LUNATIC 
cannot  be  a  witness  -       •       .       .       . 


LUNATIC  ASYLUM, 
Senrice  of  Summons  at  a  - 


M. 

MAGISTRATES, 
Judges  under  Act  may  act  as     ... 

MALICIOUS  PROSECUTION, 
Action  for,  not  within  Jurisdiction  of  County  \ 
Court  -       .       -       .       «       ,j 

eioept  by  Agreement  between  Parties 

MANDAMUS,  WRIT  OF, 
Rule  or  Order  substituted  for  a  -      .1 

Effect  of  such  -       •       -       -       -      -  j 
if  refused  by  Judge,  appeal  to  Court  - 
Beftisal  final,  eieept  appUcation  made,  on\ 
different  Grounds  .       •       -       .     .j 
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MANOR  BOOKS, 
how  prored 


MARRIED  WOMEN,  ^        ^     . 

when  Jadgment   obtdned  on  Oroimd  of) 
CoTertare      .«----/ 
AdmowledgmentiofDeedBby  - 
See  HuBBAKD  and  Wifb. 

MERCHANT  SHIPPING  CONSOUDAO 
TfON  AHT     •-----/ 


9    1    IS 
«clO  ft  IS 


80 


142 
221 


TION  ACT 
METROPOLITAN  BUILDING  ACT 

METROPOLITAN  DISTRICTS,  ^      ^   ^ 

Summoiis  may  iBsne  where  Plaintiff  or  De-1 

fendant  dwett,  &c  .        -        -      ./ 

MINE, 
Servioe  of  Summons  at  a  - 

MINORS  ^  „       ^ 

jnmj  reoofer  Wageiand  Paymentior  neofr-l 

work  nnder  Act     --•-•/ 

MINUTES  OF  COURT, 
of  Proceedings  of  Coort,  to  bo  reoetred  asl 
Etidcnoe       .        -        ••        -        -      •/ 
shall  be  signed  by  Registrar 

MISJOINDER.    See  AuwBumm, 

MISNOMER 
not  to  vitiate  Plaint  or  Snmmont 
See  Pjuaiztt. 

MONET 
may  be  taken  in  Ezecntlon 
had  and  receiTcd,  Action  for 
lent,  Action  for         -        -        - 
paid,  Action  for       -       -       - 
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NECESSARIES, 

Infant  liable  for         .        .        • 
Husband  liable  fbr,  siQiplied  to  Wife 
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NEGLECT 

of  Plaintiff 

of  Defendant  to  ^>pear      -        .        .        - 
of  Defendant  to  attend  on  Jodgment-Som-I 
mona  ------        -j 

to  lerj,  Bailiffs  to  be  reaponsible  for  - 
of  Appellant  to  proaecute  Appeal 
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NEW  TRIAL, 

Application  for  -  -  - 

Notice  of  .  -  - 

Power  of  Judge  to  order  Jury  on 

Socniity           -  -  -  • 

when  to  be  granted   -  .  • 

after  an  Appeal  .  .  - 


:} 


NEXT  FRIEND.  i9ct  Guardian,  Infakt. 

NON-APPEARANCE 

of  Plaintiff  at  Hearing        -        .  .        . 

of  Defendant     .        -        •        -  - 
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of  Executor  or  Administrator    - 

NON-JOINDER 
not  to  prefent  Recoyery  of  Demand  - 

NONSUIT 

of  Plaintiff 
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NOTICE 
of  holding  of  Courts  .       .       .       . 

of  Demand  of  a  Jury         .        .        .        . 

of  Intention  to  defend       .... 

of  Special  Defences,  when  and  how  to  be  gifen 

Proof  of  Defivery  of,  not  required 

of  Payment  of  Money  into  Court 

of  Clidm  for  Rent  by  Landlord 

of  Appeal         --.--. 

of  Sureties        ...... 

to  what  Court  it  is  proposed  to  appeal 
of  Asseta  to  Defenoant,  executor 
of  Sureties  in  Replevin      -        - 
substantial  Compliance  with  Form  of 
not  to  be  serred  on  Sunday,  &c. 
to  be  entered  in  a  book  by  registrar    - 

NOTICE  OF  DISHONOUR  OF  BILL, 
when  necessary,  when  excused   -       •        - 
to  produce  unnecessary     .       •       •       • 
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NOTICE  TO  PRODUCE.  St  Documsnts. 

NOTICE  TO  QUIT, 
When  neoeMwy  to  determine  Tenanqr 
to  produce  it  nimeceiiarj  -        -       -       • 
form  of    -        -        »        -       •        -        " 

NUISANCES    REMOVAL   AND    DIS-\ 
EASES  PR15VENTI0N  ACT       •       -/ 

O. 

OATH.    8€€  WnvxBSBS. 

OBJECTION  TO  TRIAL  IN  COUNTY 
COURT. 

where  Claim  eioeedi  20  (.  in  contract,  and") 
5/.  in  tort "J 

OBSTRUCTION  OF  LIGHT  OR  A^R, 
Action  fpr        -       -        -       -        - 

OFFICE.    8€9  RxoiBTnAB. 

OFFICERS  OF  COURT, 

Punishment  for  ininlting  *        ^        - 

Penalty  for  aiianlting,  or  attempting  Retcval 

from    -        -        -        -        -       -        "J 

Inquiry  into  Chargea  againat      .        •       • 
for  taking  Feea  not  allowed,  how  pnniihed  - 
no  Action  or  ProaecntioQ  for  laane  or  Eze-  *> 
cution  of  Warrant  of  Poaaeaaion  to  lie  | 
againat      -       -       -        -        •       -  ^ 

Actions  againat        ..... 

See   JuDOva,    RBGiar&Ans,    Tbba- 
auRsna,  High  Bailivv. 

ORDER  OF  COURT, 
to  be  aerred  by  poat  or  otherwiae 
need  not  be  ahown  to  have  reached  party    - 

OXFORD,  UNIVERSITY  OF, 
rights  not  affected  by  Act  ... 

P. 
PAROL, 
Explanation  of  written  instramenta    - 

PARTICULARS, 
DeliTcry  of,  on  Entry  of  Plaint 
to  be  conaidered  as  Part  of  Summona 
in  actiona  on  Deeda  (8  &  9  WilL  3,  e.  U) 
must  be  annexed  to  Summons    .       -       - 

of  Set-off 

Claim  to  Gooda  seised       .        .       •       . 
of  property  distrained  in  RepleriB      • 
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PARTIES  TO  ACTIONS.  8*§  Actions, 
Ambndmbmt,  Ezxcutoes  aztd  Adminis- 
TmATOBS,  Husband  and  Wifb,  Infant, 
Joint  Dxfbndants. 

PARTNERSHIP  ACCOUNT, 

Action  for  wnHqiddiitBd  Balance  of,  within  | 
Jurisdiction  of  County  Court         -        -j 
not  remorable  by  CertiorBri       ... 

PATENTS, 

Acdons  for  infringement  of        .       .       . 

PAYMENT  INTO  COURT, 
before  Judgment       ... 
Notice  to  be  giTcn  br  Registrar  of 
how  Money  to  be  paid  in  • 
Acceptance  by  PUdntiif  of  • 
where  Tender  pleaded 
by  Ezecator  or  Administrator    - 
on  a  Judgment         ... 
to  aUde  ETcnt  of  Appeal  - 
of  Debt  and  Costs  to  sapenede  Ezecntion  - 

PAYMENT  BT  INSTALMENTS.  Seelv- 

8TALMBNT8. 
PERJURY, 

giving  fidie  Evidence  to  be  .  .  . 
Commitmsntfor       •       .       .       .       . 

PIECE-WORK, 
Suit  by  Infbnts  for  Payment  for         -       - 

PHYSICIAN, 
When  he  csn  bring  an  Action  for  fees 

PLAINT, 
Fees  on   ---.... 

Suits  to  be  by 

Entry  in  Books  of  -  .  .  .  . 
Knmberingof  •--... 
Sammons  to  appear  -  -  .  .  . 
Misnomer  not  to  vitiate  -  .  .  . 
Proceedings  upon  Hearing  of  -  -  - 
Removal  of,  where  Claim  does  not  exceed  5/. 

where  it  exceeds  5/.       .... 

where  no  Goods  to  take  in  Execution 
in  Replevin,  how  to  be  brought 

where  to  be  entered       .       .       .        . 

Removal  of  -       •       • 
See  Actions. 
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POSSESSION 
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PRACTICE, 

bow  Roles  of ,  are  to  be  framed  -       -       - 
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PRESENTMENT  OF  BILL, 
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PRISONER, 
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to  be  used  under  Act         .... 
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PRIVILEGE 

not  to  exempt  from  Jurisdiction  of  Courts 
under  Act    - J 
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of  Uniyersities  of  Oxford  and  Cambridge^ 
not  affected .       -       -       -       -       -J 

140 

PROBATE  ACT,  20  &  21  Viet.  e.  77. 

Jurisdiction       -...-- 
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PROBATE  OF  WILL, 
how  prored 


PROCESS.  8te  Commitmbxt,  Ezscurioir, 
Iktxbpucadxr,  Summonb,  Timsmints, 
RxcoTsmT  OF. 

PROCHEIN  AMY.    8t9  Qvaxdiax,  Ik- 

VANT. 

PROHIBITION,  WRIT  OF, 

Nature  of  Writ 

howiMoed       ------ 

inwhatcaaei    ------ 

where  ezceM  of  Jnriadictioii       -       •       . 
pro  drfeetu  triaiionu        .        .        •        - 

where  Bxoen  of  Jnriadidaon,  partial  andl 
•  dimible -J 

in  what  Caaet  refued        -       -       .       - 
where  Error  of  Judge,  bat  no  Exoen 
Misreoeptioa  of  Etidenoe  or  Miioonatnicdon 
who  may  apply  for    -       -       -       -       - 
when  granted  after  Sentence      •       -       - 

when  Exoeaa  doea  not  iqppear  on  hob  of  Plo-'\ 
ceedinga      -----       -J 

Application  for,  how  made 
Second  Application  - 
Waiyer    -       -       - 
Setting  aaide  Writ    - 
ElliBct  of  - 
Error      .       -       - 

Jndge  of*  Superior  Conrta  may  hear  AppB-1 
cation  for,  either  in  Term  or  Vacation    -/ 

granting  of  Role  to  ahow  Canae  why  a,) 
ahonld  not  isaoe  to  atay  Proeeedinga      -/ 

Notice  of  Issoe  of  Role  or  Writ  to  be  giTen) 
to  Registrar  and  Party  -       -       -       -/ 

Coats  of  the  Day  in  Comity  Comrt  on  issne) 
of  Rnle  or  Writ,  if  Notice  not  giyen       -  / 

Matter  to  be  disposed  of  by  Rule  or  Order - 

no  Dedaration  allowed      •        .       -       - 
if  reftued  by  Judge,  Appeal  to  Court - 

Reftisal  of  Court  final,  except  Application) 
be  made  on  different  Grounda        -       -/ 

PROMISSORY  NOTES, 
Seisnre  and  Disposal  of    -       -       -       ' 
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PROTECTION 
of  Officers  of  Court 


PUBLIC  ENTRIES  AND  DOCUMENTS, 
bow  proved      ...... 


26  !  138 


QUO  WARRANTO, 

to  Judge  against  Saooenor,  lemoved  for  ln-\ 

abiUty ./ 


R. 


RAILWAY  COMPANY, 
Serrioe  of  Sommons  on  a 


80 


17 


RECORD  A  RI  FACIAS  LOQUELAM, 
writ  of     --.--.- 

RECOVERY    OF    TENEMENTS.      See 

TlKEMSNTS,  RsCOVnT  OF. 

REFERENCE.    See  AmnrmATiov. 

REGISTRAR, 
Appointment  and  Removal  of    - 
Qoalification     ...... 

may  provide  Asnstants      .... 

to  rende  within  the  District  of  the  Cowt\ 
for  which  appointed      .        .        .       .  j 

not  to  be  appointed  to  more  than  One  Cout 
of  more  than  One  Court  t  o  rengn  aH  bat 
One,  nnless    an   Officer  of  s  Court 
Sdiedole  (A.)  or  (B.)    ... 

Compensation  for  Courts  resigned 
Appointments  in  popnkms  Distridi  of  Two  - 
may  appoint  Depnties,  when      ... 
Reason  for  Appointment  to  be  entered  on 
Minates       ..... 


60 
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wt 
rati 


Appointment  of,  not  vacated  by  Death,  &c. 
of  Registrar  .... 

on  Death,  Ste.,  Judge  may  appoint  a  tempo-) 
rsry  Snooessor      .        .        .        .        .  j 

Doties  of  ...... 

to  have  an  Office        -       .        .        •        . 
to  keep  Books   ---... 
Suitors'  Moner  to  be  paid  by     -       -       - 
not  to  act  as  Treasnrer  or  Hi^  Bailiif 
nor  his  Pkrtner  or  Clot         ... 
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REGISTRAR— eoN/tmiid. 
not  to  act  u  an  Affent  .... 
not  to  pncdae  in  Conrta  •  •  -  - 
ao  acting,  Ftttalty  on  -  -  -  - 
not  to  rign  Ledger  .  .  •  -  - 
not  to  become  Surety  .... 
ahall  deliver  qnarteri  j  to  Treasurer  Aocoant\ 

ofFeea J 

Secority  to  be  given  by      -       •       -       - 
Salaries  of        ------ 

bow  paid  ------- 

wben  Plaintiff  in  Court  of  whieb  be  is  an*j 
Officer,  Venae  may  be  changed,  except  I 
wlien  sued  as  an  Official  Assignee  -        -J 
may  be  sued  in  Us  own  or  .adjoining  District 

^GISTRATION 
of  Connty  Court  lodgments      -       •       - 

REMOVAL  OF  CAUSE.    8m  CnnonARi. 

RENT.    See  Exboution,  Lanoloao. 


REPLEVIN, 

Natnre  of  Action       ...        - 
Power  of  Sheriff  as  to  Replevins  to  cease 
Registrar  to  approre  of  Replevin  Bonds 

to  grant  Replevins        -       -       . 

to  issue  necessary  Proceu  thereon  - 
Rflpleviaor  to  give  Security 
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Notice  of,  and  Sureties  by  either  Psrty 

If  he  elect  to  sne  in  Superior  Courts,  Termsl 

of  Security  .-----/ 
If  he  elect  to  sne  in  County  Court,  Terms  of\ 

Security / 

Action  of,  in  County  Court,  how  to  be  brought 
Plaints  in,  where  to  be  entered  -       •        . 
no  other  Cause  of  Action  shall  be  joined 
Particulars  of  Cattle,  ace.  distrained   - 
Hearing  ------- 

Defendant's  Evidence        -       .       .       . 

Plaintirs 

Distrainer  may  remove  Action  into  Superior! 

Courts,  upon  Security  given  -       .       -/ 
Judgment  in  ordinary  cases        ... 
when  Distress  for  Pent 
when  for  Damage  feasant    - 
an  Appeal  may  be  had       .... 
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Actions  for  deoeitfol  - 
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RESCINDING  OF  ORDERS 
by  Jod|{e         •        -        - 
Set  OmDBB. 


RES  GESTiE, 
when  ETidenoc*        •       -        •       -        - 

RETURN  OF  WARRANT.     Set  Bxscv- 

TION. 

REVIVAL.    8ee  Sculb  Faciab. 

RIGHT  TO  BEGIN, 
who  entitled  to,  at  Imriqg  of  Plaint   - 

RULES 
of  Practiee  and  Prooeedingi  in  Conrta 
time  and  mode  of  Prooeedinf  to  be  appointed) 

by i 

s. 

SALARIES.       Se§    Judob,    Rbomtbab, 
High  Bailifv. 

SALE 
of  Gooda  under  Ezeentiona        •       .       - 


SCIRE  FACIAS, 

on  Death  of  Partj  after  Judgment      - 

by  Hnaband  on  Jodgment  obtained  1^  Wifb 
in  Actiona  on  Bonda  within  8  &  9  WiU.  3/ 

c.ll 

may  be  Tried  by  a  Jury    -       -       -       • 

BO  Fee  to  be  taken  in  Proceedings 
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SEAL  OF  COURT, 
all  Process  to  be  Stamped  with  - 

SECOND  SUIT, 
Treble  Coats  for  bringing  - 

SECONDARY  EVIDENCE, 
when  not  admissible  .       -       • 
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142 
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143 
142 

53 

164 
76 


SECURITIES, 
Seiinreof        .--•-. 
to  be  held  by  High  BaiUir,  and  Defendant! 
may  sue  for        -       -       -       -        -  J 

SECURITY 
to  be  giTcn  by  TVeasorers,  Registrars,  and) 
HighBailifb        .        .        .       i       ./ 
on  Appeal       •-•••. 
on  granting  New  Trial     -        -       -       - 
on  Objection  to  Trial  of  Cause  •       -       • 
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57 


119 
119 

25 

180 
180 
180 


96 
97 

36 
80 
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Yie. 
c. 

les. 


See. 
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154 
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36 
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SECURITY— nnMuMd. 
in  Kepleria      .,.--- 
on  Rsncml  of  Actioni  Into  Superior  Conrti 
on  RsmoTtl  of  Roplerln  into  Superior  Cout 
ID17  be  bj  Bond  or  Dqiodt       .        -        - 


SEDUCTION. 

Action  for,  not  within  Jariidictioo  of  Court 
except  bj  Agreeooit  of  Pirtia  •        -        . 

SEIZURE.     Sm  ExicoTioH,  Goddb. 

SERVANT, 
Action  by,  fbr  WegM,  and  DcAnce  to 

SERVICE.    8tt JvnaitMtnBvttMt>tn,8tiU' 
KOHB  TO  ArrXAM  TO  JL  Flaimt. 

SET-OFF, 

NoUee  of  Ddtawe  of         .        .        -        . 
Farticnlan  of  -----        - 

b;  One  of  Berenl  joint  Contnctore     . 
Bednetlon  of  Clelm  bf       -        -        -        - 

wboe  Cleim  redoeed  by,  to  ■  nun  not  ei-^ 
ceedii^  501.,  in  Action  in  Superior  Conrts,  [^ 
Cenee  mij  be  mt  tot  Ttitl  In  Conntr ' 
CoBrt  .------. 


SETTLEMENT  OR  WILL, 

Action  to  tT7  iti  nlidit;  not  w)tUn  Juia-'l 

diction  of  Conatr  Court        -        -        *J 

SHERIFFS 

to  deliTor  Uft  of  Jnnn    .        -        ■ 


Diepnte  11  to  Right  to  Ooodi  when  edndl 

t7,  end  bf  Hi^  Beiliff         -        .        ./ 

SHIF, 

SITTINGS  OF  COURTS, 

Appointmmt  of        -        -        •        •        - 
SLANDER, 

Action  fbr,  not  within  Joriidletlon  of  Conrt 
except  tif  Agieenent  between  Fertiei 
SOLDIER, 

Serrice  of  Smnmoni  on  •  -        . 
SPECIAL  DEFENCE.    Sw  Dxfbncx. 


36 


Ind^x  to  Part  J. 


SPECIALTIES, 
Seizure  of 


SPLITTING  DEMANDS 

not  allowable   - 


9 

PracJ  A  10 

Vic. 

c 

95. 


Uoe. 


STANNARIES, 
Act  not  to  affect  Conrti  of  Lord  Warden  or 
Vice  Warden  of     .... 


} 


119 


36 


42 


STATUTES  (COUNTY  COURTS). 

Foe   thx    mors    bast    Rscovbry    of 
Small  Dbbts  in  County  Courts. 
9  &  10  Vict  c.  95.    App.  p.  1. 

Amenombnt  of,  1849. 

12  &  13  ^ct  c.  101.    App.  p.  33. 

Extension  and  Ambndmbnt  of,  18&0. 

13  &  14  Vict  c.  61.    App.  p.  37. 

Ambndmbnt  of,  1852. 

15  &  16  Vict  c.  54.    App.  p.  43. 

Ambndmbnt  of,  1856. 

19  &  20  Vict.  c.  108.    App.  p.  47. 
The  abo^e  Acts  to  be  oonstmed  together     - 

STATUTES  AUTHORISING  PROCEED- 
INGS IN  COUNTY  COURTS. 

Absconding  Dbbtobs  Abrbst. 

14  &  15  Vict  c.  52.    App.  p.  188 

Acknowlbdombnts     of     Dbbds    bt 
Marribd  Wombn. 
3  it  4  WilL  4,  c.  74.    App.  p.  193      - 

Bills  of  Ezchanob,  Summary  Pro- 

CBDURB  on. 

18  &  19  Vict  c.  67.    App.  p.  157       - 

Charitablb  Trusts. 
16&17Victcl37\  *„_  -  ifiA    . 
18  &  19  Viot  c  124  /  ^PP-  P-  ^^ 

Criminal  Justicb. 
14  &  15  Yict  c.  100.    Appi  p.  198     - 

Fribndly  Socibtixs  Consolidation. 
18  &  19  Vict  c.  63    -       -        -      -) 
21  &  22  Vict  c.  101  .        .        -      ./ 

Industrial   and    Protidbnt    Socib- 

TIBS. 


Sec, 
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63 


141 


215 


221 


158 


196 


100 


204 
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Vic 
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101. 
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ft  14 

Vic 
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See,  See. 
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ft  16 

Vic. 
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See, 
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vie. 
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See. 
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204 
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87 


STATUTES,  &c.— con/imiAi. 

JoiKT  Stock  Compakuu. 

19  &  20  Vict.  c.  47.    App.  p.  200 

JUDOMBNT  DbBTOAS, 

8  &  9  Vict  c.  127.    App.  p.  181 

LiTBRA&T     AND    SCIENTIFIC     INSTITU- 
TIONS. 

17  &  18  Vict  c.  112  ^ 
Peobatx  and    Lbttxeb  or  Admini- 
stration. 

20  &  21  Vict.  c.  77\ 

21  &  22  Vict.  c.  95  J  -        -        - 

SUCCXSSION  DOTT, 

16  &  17  Vict.  c.  51.    App.  p.  197      - 

STATUTES, 
how  prored      ...... 

STATUTE  OF  LIMITATIONS.     See  Lim i- 
tations,  Statutb  o». 

STAY  OF  PROCEEDINGS 

on  Objection  to  trial  of  Cause    - 

of  Jad^ent  or  Execution 

of  Execation  by  Pajment 
where  claim  to  goods 

of  Execution  on  Party  appealing  giYing  Se- 
curity        -       -       .        -        . 

See  Cbetiorabi,  Prohibition. 

STOPPAGE  IN  TRANSITU, 
defence  of,  in  IVoTer         .... 

SUBP(ENA.    See  Witnbsbbs. 

SUCCESSION  DUTY  ACT 

SUCCESSIVE  SUMMONSES 
to  appear  to  a  plaint         .... 
may  be  issued  to  sare  Statute  of  Limitations 

SUGGESTION, 
to  deprite  PUintiff  of  Costi,  unnecessary    - 
of  deTSstant  in  Actbns  against  Executors  - 

SUITORS'  MONEY, 
Registrar  to  gi^e  Acknowledgment  for 
unclaimed  to  be  paid  to  General  Fund 

SUMMONS  TO  APPEAR  TO  A  PLAINT, 
to  be  under  Seal  •  -  .  .  . 
and  numbered  --•... 
Form  and  Date  ..... 
when  returnable  .  •  .  .  . 
by  whom  issued  -  -  •  .  . 
Partioulsrs  to  be  annexed  where  Amount  1 
exceeds  Forty  Shillings       -       .       ./| 
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143 
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173 


159 
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39 
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SUMMONS,  Sui.'-continMed. 
Sacoesrive  Sammonfles       .... 
to  ia?e  Statute  of  Limitatioiu     - 
Judgment  bj  Defknlt,  to  obtain 
where  JuriBoiction  enlaif;ed  bj  Conient 

may  iiraei  into  Foreign  Diitrieti 

in  the  Metropolitan  Diatricts 

Mianomer  or  inacnrate  Deioription  not  to 

Titiate  -        -       -        -       -       - 

where  Defendant  does  not  appeir, 

to  proceed  on  Proof  of  Serrioe  of  - 
Service  to  be  b J  Bailiff      ... 
Ten  dajf  before  Court      ... 
except  Defendant  aboat  to  ranore     - 
where  not  terred  notice  to  Plaintiff 
where  Summons  does  not  come  to  Defen-l 

danf  s  KnowledgeTen  Days  beforeHearing  J 
on  whom  ordinarily  it  may  be  serred  • 
Ship,  on  board  ...... 

Barracks,  in     -        •        -        -        •        - 
Prisoner,  ona*       -        -       -       • 
Mine,  on  Defendant  working  in  -       •       • 
Common  Gaol  or  Honse  of  Correction,  on 

Defendant  dwelling,  dec..  In  - 
Lnnatic  or  other  PabUc  Asylum,  on  Defen 

dant  dwelling  in  - 
Railway  Company,  on       -       - 
Corporation,  on        .        .        -        .        . 
where  Defendant  keeps  his  Honse  dosed  or 

resists  Bailiff        ..... 
where  Service  not  personal,  proof  of  - 
Foreign  District,  in  - 

within  Five  hundred  Yards  of  Home  District 
Personal,  to  obtain  a  Judgment  by  defenlt  - 

Affidavit  of  Service  in  Foreign  IKstriet 


before  whom  may  bo  sworn 
Fee  on  Affidavit  of    - 
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59 

59 

61 
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SUMMONS  FOR  COMMITMENT 
8ie  CoMMiTMBirr. 

SUMMONS  OUT  OF  DISTRICT, 
Leave  to  issoe .       -       -       - 


SUMMONS  IN  INTERPLEADER   - 

See  IVTSAPLaADBA. 

SUMMONS  FOR  RECOVERY  OF  TENE-) 
MENTS.  See  TsirxMSMTa,  Rbcovbet  of.  / 
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SUMMONS  TO  WITNESS, 
howiBtued        -       .       . 


wlurt  to  be  good  terrioe  of        -       .       . 

8t9  WiTNBtSU. 

SUNDAY.    i9«e  CB&I8TMA8  Day      - 

SUPERIOR  COURTS, 
Concurrent  Jnritdiction  with  County  Conrti 

when  Coita  of,  not  to  be  allowed 

When  plaintiff  dwells  more  than  20  miles  - 
ProTision  as  to  Deprivation  of  Costs  of,  ez-1 

tended  to  Bills  of  Exchange  Act,  1855  -/ 
Action  of  Contract  for  50 1,  or  under  in,  may ) 

be  sent  for  Trial  to  a  County  Court        -/ 
No  Action  on  a  Judgment  of,  to  be  brought) 

in  a  County  Court        .       .        -       ./ 
Judgment  of  Dehult  for  20  /.  or  under,  no) 

Costs,  unless  by  Direction  of  Judge        •/ 
Appeal  to,  from  Dednon  of  County  Court  - 
Causes  may  be  removed  into      ... 
Practice  of,  when  to  be  applied  in  County) 

Court / 

may  grant  Rule  or  Summons  to  show  Cause  ) 

why  Cause  should  not  be  removed  -        -  / 
Priority  of  Executions  issuing  out  of,  when 
Judgment  of  County  Court,  if  exceeding  | 

20i.,  may  be  removed  into,  when  no  Goods  | 

can  be  taken  under       ...        .J 

SUPERSEDEAS, 
No  Stay  of  Judgment  or  Execution  by  Writ  - 
of  Execution  by  Payment .        .       *       • 

SURETIES, 
Approval  of     -       •        -       -       -        - 
8—  Sbcukitt. 

SURETY, 

R^trar,  Bailiff,  or  other  Officer  of  Courtl 
or  a  practising  Attorney,  may  not  become/ 

SURRENDER 
by  tenant.  Proof  of  - 
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43 
74 
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44 

173 
169 

171 
118 

123 


42 

117 

180 


SUSPENSION 
of  Execution,  Power  of  Judge  to  order 

SWORN  BROKERS, 
Appointment  of       -        -        -        -        * 
Judge  may  authorise  Bailiffs  to  act  as  Brokers 
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TAXATION  OF  COSTS 
of  Attoraej,  between  Ptity  and  Party,  where ) 
Claim  doeo  not  exceed  20  /.   -        -        -  J 
between  Attorney  and  Client     *        '        "i 
each  Cooto  only  recoverable  as  Client  may  S 
have  agreed  to  pay        ...        -J 
of  Attorney,  between   Party  and   Party,  "^ 
where  Claim  exceeds  20  /.   -/ 
between  Attorney  and  Client 
no  Costs  to  be  recovered  unless  allowed  on  - 
of  Witnesses     .-•--. 

TAXES, 
Payment  of,  on  Exeention         .        ^        . 

TENANT.    See  Tknbmbnts,  Rscovkrt  or. 

TENDER 
Defence  of       --...• 


TENEMENTS,  RECOVERY  OF, 
when  Action  lies        ..... 
Proceedings  to  recover  Poooeosbn  of  - 
Plaints  for,  where  entered  -       -       -        • 
Sommons,  service  of-        .... 
Sub-tenant  to  give  notioe  of  service  to  im-1 

mediate  tenant     .       -       •        .       .j 
Judgment  and  Hearing     .... 

PlaintUTs  Evidence  .        -        -        -        . 
Defendant's  Evidence       .... 

Warrant  --.-..■ 
when  executed  ...... 

Irregularity  in  Proceedings,  Indemnity  to 

Officers       ...... 

R^t,  Mesne  Profits,  or  both.  Claim  for,) 

may  be  added  in  Plaint         -        -        -  J 
Half-year's  Rent  in  arrear,  when,  Landiordi 

may  recover  Posaeosion         *        *        -J 
Evidence  •        -        -       -  "     • 
Judgment  and  Warrant     ... 
ApjMal    -       -       -        - 


} 


TERRIERS, 
Manor  booko,  &c.,  how  proved  in  evidence 

TITHE, 
Actions  in  which  Title  to,  come  into  Qneo-1 
tion,  not  within  Jurisdiction  of  Court    ./ 
except  by  Agreement  between  Partieo 

TITLE, 
Actions  in  which  Title  comes  into  Qneotion") 
not  within  Jurisdiction  of  Court    .       -/ 
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TITLE  —eonimued. 

except  by  Agreement  between  Parties 
when  it  if  in  dispute         .        -        .        - 
when  it  inddentaUy  comes  in  Question 
when  Title  is  in  Question  in  Replevin 

TOLL, 

Actions  in  which  Title  to.  come  into  Qaes«\ 
tion,  not  within  Jnrisdiction  of  Court    -/ 

eioept  by  Agreement  between  Ffeuties    ^     - 

TOOLS 

when  not  to  be  sdxed  in  Execution    - 

TORT,  ACTIONS  OF, 

when  Costs  of  Superior  Courts  not  allowed 

where  Clsim  exceeds  5/.  Defendant  mayl 
object  to  Cause  being  tried  in  County  J 
Court  .        ^        -        •       -       -       -J 

See  Actions,  Costs,  Supkeioe  Courts. 

TOWN  HALL, 
to  be  nted  free  of  Rentcharge  for  Sittings  oft 
Court J 

TOWNS  AND  COUNTIES  OP  TOWNS, 
Division  of,  into  Districts  -        -        -        . 

TRANSFER  OF  PROPERTY 
to  defraud  Creditors,  how.punishable  - 

TRANSMISSION 
of  Process  and  Proceeds  of  Exeqitions  fh>m  | 
Foreign  Districts  -        -        r        -        -  j 
of  Case  to  Court  of  Append       ... 


TREASURERS, 
by  whom  appointed  .        .       -       . 
salary      --.-.• 
not  to  act  as  Registrars  or  High  Bailifls 

nor  their  Partners  or  Clerks 
not  to  practise  in  Coarts  as  Attorneys  or 

Agents        .        .        .        -        - 
Penalty  on  so  acting  or  practising 
Security  to  be  given  by      ^        -       -       • 
may  require  Accounts  ffom  Re^trars 
Payment  of  Monies  to,  by  Regutrar  - 
Audit  of  Accounts  by        .        -        .        . 
Payments  to  be  made  by    -        -        ^       . 
paying  over  of  Balance  in  Hands  of  • 
Account  to  be  rendered  at  Audit  Office  by  • 
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TRE  A  SURERS^eon^iictf. 
Audit  of  Acoonnti  of 


-{ 


Qaietaa  of,  on  panmg;  of  Acooanti     - 
Powers  of,  for  entering  into  Contracts  fori 

Purchase  or  Renting  of  Land  or  Boildiog  / 
Real  and  Personal  Estates  and  Effects  to  vest  in 
to  be  deemed  Promoten  of  Undertakingl 

under  the  I^ands  Clauses  Consolidation  ( 

Act,  1845 J 

not  to  have  direct  or  indirect  Interest- in  1 

Contracts  •  -  -  -  -  -/ 
for  taking  improper  Fees  or  Rewards,  how\ 

liable / 

TREASURY,  COMMISSIONERS  OF, 
to  appoint  Treasurers  under  Act 
may  remove  such  Treasurers      ... 
to  order  Amount  of  Salaries       ... 
to  direct  Disposal  of  Balanoei  in  hands  of) 
Registrar     ----.-/ 
to  order  Payment  of  Pensions  to  Judges 
may  alter  Fees  with  Consent  of  Lord  ChanO 
oellor  -  --.---/ 

to  provide  for  Expenses  of  County  Courts  • 
Sale  of  Lands  &o.,  to  be  with  Consent  of    - 

TREBLE  COSTS 
for  bringing  Second  Suit    .        .       .       - 

TRESPASS, 
action  of,  and  Evidence      •        .        .       • 
to  Land    ..-••-- 
to  Goods  .---.• 

Assault  or  False  Imprisonment  ... 
by  Bailiff,  under  colour  of  Writ 
Landlord  not  liable  to  an  Action  of,  from1 
Irregularity  in  Warrant        -        -        -J 

TROVER 

action  of ------        - 

Evidence  for  Plaintiff,  and  Conversion 
Defence  i  Lien ;  Stoppage  in  transitu 

TRUST.    Sm  F&aud. 

TRUSTEE 
cannot  be  saed  by  cestui  que  trust  in  County! 

Court / 

unless  he  be  an  Executor  .       .       .       • 

U. 

UNIVERSITIES  OF  OXFORD  AND  CAM- 
BRIDGE, 
Act  not  to  affect  rights  of  • 
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PART    II. 


JURISDICTION  AS  TO  INSOLVENT  DEBTORS 

UNDER  1  &  2  VICT.  c.  1 10. 


CHAPTER  1. 


JURISDICTION  OF  COURT,  OFFICERS  AND  FEES 
JUBISDICTION,  1  : 

lyansfer    of    to     Ccunty 
Court, 

RuUi  of  Practice, 

Registrar   and  Msssbn- 


OER,  2. 


Counsel  and  Attornbts, 
2. 


Fees  of  Registrar  and 
High  Bailiff,  3 : 

How  lUgtUcOed, 
Table  of. 


Fees  of  Attorneys,  4 : 
Table  of 


Jurisdiction,] — ^The  jurisdiction  of  the  county  court,  as  Jorisdic- 
regards  the  discharge  of  insolvent  debtors  who  are  in  tion. 
custody,  derives  its  existence  from  the  statutes  1  &  2  Vict, 
c.  110,  and  2  &  3  Vict.  c.  39,  as  amended  by  the  10  &  1 1 
Vict.  c.  102  (a).  The  first  of  these,  the  General  Insolvent 
Act,  is  from  s.  22,  where  the  part  relating  to  insolvents 
commences,  nearly  a  re-enactment  of  the  previous  act 
7  Geo.  4,  c.  57.  It  establishes  a  court,  commissioners, 
chief  clerk,  and  provisional  assignees;  it  enacts  that  the 
court  shall  be  a  court  of  record,  and  directs  that  it  shall 
sit  in  Portugal-street,  London ;  and,  for  the  more  conve- 
nient disposal  of  cases  in  the  country,  directs  that  the  com- 
missioners shall  make  circuits  for  the  purpose  of  dis- 
charging prisoners,  and  shall  possess  the  same  power  as 

(a)   The  48  Geo.  3,  c  123  operation;  the  epplication under 

(commonly    called    the    Lords'  this  act  is,  however,  to  one  of 

Act),   which   enables  judgment  the  superior  courts,  and  can  only 

debtors  under  20/.  who  have  been  be  made  when  the  insolvent  is  in 

in  prison  more  than  a  year  to  execution  on  a  judgment 
apply  for  discharge,  is  still  in 


Registrar  and  Meaenger. 


[Ifuoi- 


Past  II.   the  court  in  London.     Bj  the  10  &  1 2  Vict,  c  102,  s.  10, 

the  circuits  are,  from  and  after  the  15th  September  1847, 

Traasfer      abolished,  and  the  act  directs,   that  when  any  insoWent 
cff^^'^    debtor  in  custody  in  anv  gaol  elsewhere  than  within  the 
district  of  the  London  court  (which  by  s.  56  is  Hmited  to 
parishes,  the  distance  whereof  as  measured  by  the  nearest 
highway  from  the  General  Post  Office  in  London  to  the 
parish   church  of  such  parish,   does  not  exceed  twenty 
miles),  petitions,  the  court,  forthwith  after  the  filing  of  his 
schedule,  is  to  make  an  order  referring  the  petition  for 
hearing  to  the  county  court  within  the  district  of  which  the 
insolvent  is  in  custody,  and   transmit  the  petition   and 
schedule  to  such  court,  tbe  judge  of  which  must  appoint  a 
time  and  place  for  the  prisoner  to  be  brought  up  before  the 
court,  and  cause  the  usual  notice  to  be  given.     The  court 
has  the  same  power  and  authority  with  respect  to  the  peti- 
tion, to  make  orders  and  give  directions,  and  do  all  matters 
and    things   requisite  for  discharging  or  remanding  the 
insolvent,  and  otherwise  respecting  him,  his  schedule,  cre- 
ditors, and  assignees,  as  the  Court  of  Insolvent  Debtors. 
It  has  power  also  to  issue  warrants,   or  orders,  to  the 
governor  of  any  gaol  to  bring  the  insolvent  before  the 
county  court  on  the  day  appointed  for  hearing  his  petition, 
or  at  any  adjournment ;  and  may  order  the  expense  thereof 
to  be  paid  by  the  provisional  assignee  out  of  the  estate  and 
effects  of  the  insolvent ;  or  if  there  be  nonci  or  it  is  insuffi- 
cient, out  of  the  unclaimed  ftmd  (6). 


Rules  of 
practice. 


Registrar 
and  met- 
senger. 


Counsel 
and  attor- 
neys. 


Mules  of  Practice."] — ^The  rules  of  practice  which  have 
been  made  by  the  Insolvent  Debtors'  Court  in  London  (so 
far  as  they  apply  to  proceedings  in  the  county  court),  will 
be  found  in  the  Appendix  to  this  part,  p.  43.  By  Rule  198 
of  the  county  court  rules  (e),  these  are  to  be  used  so  far  as 
they  are  applicable  to  proceedings  in  the  county  courts. 

Registrar  and  Messenger.'] — The  registrar  of  the  county 
court  acts  as  registrar  of  the  insolvent  court,  and  performs 
all  acts  and  duties  which  may  be  ordered  by  the  county 
court,  or  by  any  commissioner  of  the  Insolvent  Court,  and 
the  high  bailiff  and  his  assistants  act  as  messengers,  and 
possess  all  powers,  authorities,  and  privileges  in  performing 
the  duties  as  messengers  of  the  court  (d). 

« 

Counsel  and  Attorneys^ — The  provisions  of  sect  10  of 
the  l5  &  16  Vict.  c.  54,  which  directs  who  may  appear 
for  parties  in  the  county  court,  and  prevents  persons  who 

(6)  10  k  U  Viot.  c.  102,  s.  10.  (e)  App.  poUy  p.  43. 

{d)  10  &  11  Vict.  C.102,  B.  5. 


vency.]      Fees  o/BeyUtrar  and  High  Bailiff.  t 

are  not  barristers  or  attorneys  from  appearing  in  the  county   Chap.  i. 

eourt  for  others,  except  by  leave  of  the  judge,  la  made  by 

rule  to  apply  equally  to  all  proceedings  in  insolvency  («). 

Fees  of  Regimtrar  and  High  Bailiff.]  ~By  the  d4th  Fees  of 
sect,  of  1  &  2  Vict,  c  110,  no  fee  or  gratuity  may  be  regutrar 
received  by  any  officer  of  the  Insolvent  Court,  except  such  ^-^'^^ 
as  from  time  to  time  shall  be  specified  in  a  list  signed  by* 
the  commissioners,  a  copy  of  which  is  required  to  be  ex- 
posed to  view  in  the  office  of  the  court.     A  list  of  fees  How  regu. 
was  accordingly  made  and  published  by  the  commissioners,  lated. 
This  still  forms  the  scale  according  to  which  the  officers  of 
the  Insolvent  Court  in  London  may  receive  fees.     By  the 
Idth  section  of  the  10  &  11  Vict.  c.  102  (which  transfers 
the  country  jurisdiction  of  the  Insolvent  Court  to  the  county 
court),  a  power  was,  however,  given  to  the  Secretary  of 
State,  with  the  consent  of  the  Commissioners  of  the  Trea- 
sury, from  time  to  time,  to  order  what  fees  shall  be  paid  to 
the  officers  of  the  county  court  for  duties  performed  by 
them  in  insolvent  cases.     In  accordance  with  this  provision, 
certain  fees  were  authorised ;  but  under  the  provisions  of 
sect.  79  of  19  &  20  Vict,  c  108,  the  Commissioners  of  the 
Treasury,  with  the  consent  of  the  Lord  Chancellor,  by  an 
order  dated  the  21st  November,  1856,  have  directed  the 
following  fees  to  be  taken  in  lieu  of  them :  (y*) 

REGISTRAR'S  FEES. 

f  .   d. 

On  lodging  the  petition,  including  the  doing  of  all  matters  Table., 

required  by  itatnte  to  be  done  in  insolTency  caies,  except 
the  duties  for  which  fees  are  hereafter  giren      -        -        -    10    - 
For  warrant  to  gaoler  to  bring  up  or  discharge  prisoner         -      1    - 
For  warrant  of  attorney  executed  by  prisoner       -        -        -      2    6 
Insertion  in  the  Gaxette,  sum  paid. 
For  every  subpoena   --------2- 

For  office  copies  of  proceedings  (each  folio)  -        •        -        .      .    4 

N.B. — When  an  office  copy  is  made  to  which  a  printed  form  is 
applicable,  printed  words  are  not  to  be  computed  by  folio ;  but  paper 
and  print  will  be  charged  as  two  folios,  8  d,,  whether  the  copy  be  of  a 
schedule  or  of  any  other  proceeding. 

No  other  fees  to  be  taken  by  the  registrar  in  insolvency  cases. 

HIGH  BAILIFF'S  FEES. 

For  every  copy  of  order  for  hearing  sent  to  each  creditor,  to 
the  amount  of  5  /.  and  upwards  (including  postage)    -        -     4    - 
No  other  fees  to  be  Uken  for  the  high  bailiff  in  insoWency  cases. 

(e)  Role  88.  See  App.  to  the  registrars  and  high  bailiffs  for 
Part  I,  ante.  thttr  o%Tk  use. 

(/)  These  fees  are  received  by 
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^  Fet»  of  Attorneys.  [/juol- 

Paktik       Attorney^  Fees,2  The  attorneys  who  practise  in  the 
county  courts  are  attorneys  of  the  Insolvent  Debtors'  Court 


Attomeja'  in  London,  being  admitted  by  that  court  to  practise  for 
'^^'  particular  gaol.     Tlieir  bills  of  cost  are  therefore  taxed  by 

the  officers  of  that  court.  The  followii^  is  the  scale  of 
costs  which  may  be  charged  by  attorneys,  prescribed  by  the 
Insolvent  Commissioners : 

TABLE  OF  ATTORNEYS'  PEES. 

AM/ramed  fry  the  Lomdem  Cam't. 

«.    A 
Table.         Attendaooet  ia  priioii,  and  taking  initmctioiii  tor  petitioD,  and 

attendancea  for  copy  of  caoaea  •  -  -  -  -  6  8 
Notice  to  gaoler  and  lerrioe  -  •  -  -  -  -2  — 
Drawing  and  ingroadng  petition,  indndtng  parchment  -  -  3  - 
Duplicate  ditto  in  ooantff  caaes  -  ...-.2-» 
Preparing  and  atteating  eatate  paper  in  duplicate  -  •  -  2  - 
Ditto,  if  Mcond  page  written,  additional  ...  .  i  . 
Obtaining  office  copy  of  praecipe  (not  including  fee  paid)  •  3  4 
Attending  to  lodge  or  file  petition,  with  accompanying  doen- 

menta  -•-•-.-.--34 
Notice  for  appraisement  of  excepted  artidaa,  and  attendancea  3  4 
Attendances  in  priaon,  and  taking  inatructiona  for  Bchedole  -  6  8 
Drawing  achedue  (per  folio  of  72  words)      •        -        -       -      -    8 

When  the  number  of  debtors  exceeds  twenty,  then 
for  the  excess  aboTe  twenty  per  folio,  only  id. — tiz., 
two  worda  to  be  computed  as  one. 

Ingroaaing  schedule,  per  folio  -.---.~4 
Duplicate,  in  oonntiy  eases,  per  foUo  .  •  -  -  .  .  4 
Pair  copy  for  prisoner,  if  required,  per  folio  -  -  -  •  —  4 
Por  parchment  of  achedule,  with  printed  form  -  -  -  2  - 
Ditto,  each  additional  half-sheet  -        -        •        •        .      -    6 

Por  paper  of  sdiedule,  with  printed  form  -  -  •  .  ~  8 
General  balance  sheet  (common  caae)  •  •  •  -  -  5  > 
Ditto,  per  sheet  additional  -•-•.•26 
Ditto,  duplicate  in  country  cases  -----      2    6 

Drawing  and  ingrossing  petition  and  affidavit  for  leave  to  file 

S'tion  or  schedule,  time  having  expired,  on  printed  form 
nmon  caae)       --------4_ 

Ditto,  if  another  half- sheet  is  necessary  for  the  debtor  and 

creditor  account,  additional  -•-•.-16 
All  attendances  relating  to  such  application  -        -        -68 

N,  B, — ^Where  the  court  directs  notice  to  creditors, 
subsequent  chargea  will  be  further  allowed. 

Attending  at  prison,  reading  over  and  atteating  achedule        -      6     8 
Attending  to  file  schedule,  and  for  order  for  hearing     -       -      3    4 
Attending  inaolvent  for  his  books,  &&,  indorsing  the  same, 
and  lodging  the  same  at  the  office,  or  with  the  r^strar  of 
the  county  court    --...-..34 
Advertisement  in  newspaper,  or  Dublin  or  Edinburgh  Ga- 
xette,  including  all  payments  in  respect  of  the  same,  and 
for  newspaper  or  gaxette,  and  attendances         -        •        -    10    6 
Ditto,  if  more  than  one  auch  advertiaement  required,  for  the 
second  ------        •-•.g. 


foency.]  Fees  of  Attorneys.  I 

#•  d.    Chap.  i. 

Copies  of  order  Co  went  or  ennez,  and  ezemining,  each         .      .    4 * 

Attending  meeaengerB  to  delirer  order,  oopiei  for  tenrioe  and 
lists ;  and  for  their  return  (and  their  affidants  in  oountrj 
eases)    -......--.34 

For  all  lists  deli?ered  to  messengers,  in  each  town  case  •       -      1    6 
Ditto    -    -    .    ditto    -    -    -    -    in  each  country  case      -      1    - 

Ditto,  in  respect  of  each  notice  specified  in  soch  listS|  addi- 
tional   --•-..       ....-1 

Filing  affidsTits  of  service  with  adTertisements      .        -        -      3    4 
In  country  cases  to  be  charged  for  all  conTeyances  of  dooiH 
ments  and  books,  with  expenses  and  attendances  besides,  as 
aboTe-mentioiied      •        -       -       -        •       --       .76 

N,B. — If  by  reason  of  the  small  nvmber  of  cases  at 
any  place,  on  ctrcait  or  sessions,  either  alone  or  with 
other  cause,  the  above  allowance  shall  appear  not  to 
remunerate  an  attorney  for  the  parcels  connected  with 
the  petitions  heard  at  such  place,  the  taxing  officer 
may  make  further  allowance,  according  to  such  cir- 
cumstances. 

Searching  with  the  gaoler  for  new  detainers  -  -  -  -  2  6 
Searching  for  nodoe  of  opposition  in  town  cases  -  -  -  2  6 
Attending  court  on  days  of  bearing  -  -  -  -  -68 
Drawing  and  ingrossing  affidavits  of  service  of  rules,  per 

folio -4 

Ditto,  other  affidavits  than  above-mentioned,  per  folio  -  •  -  8 
Taking  instructions  for  special  affidavits  -  -  -  -  3  4 
Taking  instructions  for  brief  for  prisoner  -  •  •  -  3  4 
Instructing  counsel  on  motion  •  -  -  •  -  -34 
Drawing  brief  for  prisoner,  per  sheet  of  ten  folios  7        -      5    ~ 

Fair  copy  ditto,  per  sheet  of  ten  folios         -        -        -        -      2    6 
Attending  counsel,  court  on  motion,  and  other  necessary  at- 
tendance not  otherwise  mentioned    -        -        -        -        -34 
Copy  and  service  of  rules  mthin  three  miles  of  the  General 

Post  Office -..-3- 

Writing  and  sending  letters  when  absolutely  necessary  -  -  2  6 
Drawing  advertisements,  other  than  above-mentioned  -  -26 
Fair  copy  ditto  for  printer  -..----1- 
Bills  of  costs,  with  copies,  and  getting  same  taxed,  with  affi- 
davit, and  all  expenses  and  attendances  thereon  (but  not 
iocloding  the  officer's  fee),  in  each  case  •  -  -  -  5  - 
Ditto,  on  further  taxation  after  hearing  -  -  •  -  1  6 
Letters,  messengers,  stationery,  &c.,  not  otherwise  charged, 

in  each  town  case    •.--..••2- 
Ditto,  in  each  country  case  -.--••-3- 
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CHAPTER  11. 


PROCEEDINGS  PREVIOUS  TO  HEARING. 


Petition,  7 : 

Who  may  Petitunk 
Married  Women  and  Per- 
sons of  Unsound  Mind, 
/fronts. 
Crown  Ddtors. 
THme  of  Petitioning, 
Contents  of  Petition, 
Signature  and  Filing, 
Further  Requirements, 

Rbtaikbr    and    Estate 
Paper,  9. 

Proyisional  Assignee,  9. 

Creditors'  Assignee,  10 : 

Suits  do  not  abate  on  death 
of 

Vesting  Order,  11 : 

Efectof 

Income  qf  Clergyman  or 
Government  Oficer. 

DAts  due  to  Insolvent, 

Causes  of  Action, 

Proper^  held  as  Trustee, 

Goods  in  order,  and  disposi- 
tion of  Insolvent. 

Fhiudulent    Warrants  of 
Attorney, 

Warrants  of  Attorney^  ^,, 
majf  not  be  acted  on. 

Voluntary  Preference, 

Stock. 

Leases,  and  Agreements  for 


Real  Estate  and  Copyhold, 


Tenant  at  Will 
Powers, 

Distress  for  Rent. 
Acts   of    Assignees 

though  Petition  dismissed. 
Discharge  of  Insolvent  by 

Detaining  Creditor, 

SOREDULB,  19: 
When  delivered. 
Contents  of. 

Misdescription  of  InsohenL 
Amendment, 
Fraudulent    Omission    of 

Proper^. 
Omission  of  Creditor, 
Error  in  ammnU  of  Debts, 
What  DdfU  should  be  in- 
serted. 

Speoial  Balance  Sheet, 
21. 

ifcybntort  of  excepted 
Articles,  22. 

General  Balance  Sheet, 
22. 

Schedule  and  Balance 
Sheet,  how  Signed, 
23: 

HowJUed. 

Application   to   File  after 
Fourteen  Days, 

Order  for  Hearing  in 
County  Court,  23. 

Appointxbnt  of,  and 
Order  fob  Hearing, 
23. 


vency.]  Who  may  Peiitum. 


Notices,  24 : 
How  served, 
Defedive  Service. 
Waiver  of, 
Pratf  of  Service. 

Wabrant    to    bbii«g   up 
Insolybnt,  25. 


SUBPCENAS   TO   WITNESSES,    ChAP.  II. 
25.  

Ordbb  to  brino  a   Pbi- 
soNBB  AS  Witness,  26. 

Prodhotion  of  Proceed- 
ings, 26. 


Although,  as  we  have  seen,  none  of  the  proceedings 
before  the  hearing  take  place  in  the  county  court ;  nor  has 
that  court  jurisdiction  until  the  petition  is  referred  to  it  for 
hearing,  it  may  still  be  well  to  notice  shortly  the  necesiutry 
steps  to  be  taken  previous  to  the  hearing. 

Who  may  Petition.]  — Any  person  (a)  may  petition  who  Petition, 
is  in  actual  custody  (unless  he  has  obtained  a  medical  cer-  Wbo  may 
tificate  on  oath,  when  he  need  only  be  within  the  rules)  (6),  petition, 
within  the  walls  of  any  prison  in  England,  upon  any  pro- 
cess whatever  for  or  by  reason  of  any  debt,  damage,  costs, 
sum  or  sums  of  money,  or  for  or  by  reason  of  any  contempt 
of  court  whatsoever  for  non-payment  of  any  sum  or  sums 
of  money,  or  of  costs  taxed  or  untaxed,  either  ordered  to 
be  paid,  or  to  the  payment  of  which  such  person  would  be 
liable  in  purging  such  contempt,  or  in  any  manner  in  con- 
sequence or  by  reason  of  such  contempt  (c). 

Married  Women  and  Persons  of  unsound  -Sftnd.] —  Married 
Married  women  may  petition  (rf) ;  so  may  persons  of  un-  ^^™«™  ™ 
sound  mind,  by  others  on  their  behalf,  a  certificate  of  their  ^isound 
insanity  being  first  obtained  from  a  magistrate  (e).  mind. 

Infants.'] — ^The  insolvent  act  does  not  make  any  provi-  Infants, 
sion  as  to  infants ;  but  it  would  seem  that  an  infant  cannot 
petition,  since,  if  sued  on  the  warrant  of  attorney  signed  by 
him  on  the  adjudication,  he  might  plead  infancy,  and  so  his 
creditors  would  be  without  that  security  which  they  possess 
in  other  cases. 

Crown  Debtors,"] — Persons  who  are  in  prison  for  any  Crown 
debt  due  to  the  Queen,  or  for  any  debt  or  penalty  with  debtors. 

(a)  Bv  1  &  2  Vict  e.  110,  and  lit  i^eo//,  11  L.T.  69.    See, 

a.  36,    detaining    ereditora  may  however,  1{«  C.  Jloce,  27  L.  T.  83, 

alao  petition.    "Die  joriadiction  of  contra. 
the  county  ooart,  however,  ap-  (b)  1  &  2  Vict  o>  110,  a.  38. 


(*) 


pliea  only  to  thoae  caaea  where  (e)  lb.  a.  35. 

the  inaoWent  himaelf  petitiona.  Id)  lb.  a.  lOL 

See  10  &  11  Vict  c  102,  a.  10 ;  (e)  lb.  a.  102. 
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Time  of  Petitioning* 


[In$oU 


Part  n.  which  they  stand  charged  at  the  suit  of  the  Crown,  or  of 
any  person  for  an  offence  agamst  an  act  of  Parliament 
relating  to  the  public  revenue,  or  at  the  suit  of  any  sheriff 
or  public  officer  upon  any  bail-bond,  for  appearance  of  any 
person  prosecuted  for  such  offence,  cannot  be  discharged, 
unless  three  of  the  Commissioners  of  the  Treasury  cerdiy, 
under  their  hands,  their  consent  (y*).  Persons  imprisoned 
under  a  writ  of  capias  or  extent,  issue^l  to  re-imburse  sureties 
who  have  paid  debts  to  the  Crown,  can  only  be  discharged 
by  application  to  the  barons  of  the  Court  of  Exchequer  {g). 


Time  of 
pe^tion- 
ing. 


TiToe  of  Petitioning] — The  insolvent  having  first  given 
notice  to  the  keeper  of  the  gaol  in  which  he  is  confined, 
may  apply.  The  petition  must  be  made  within  fourteen 
days  next  after  the  commencement  of  the  actual  custody 
of  the  insolvent,  whether  within  a  prison,  or  the  rules  or 
liberties  thereof,  unless  the  court  permits  it  to  be  made 
later  (A).  In  order  to  obtain  such  permission,  a  rule  of 
court  provides  that  the  insolvent  must  suppor^t  this  appli- 
cation by  affidavit  in  the  form  prepared  by  the  couit,  in 
which  must  be  stated  his  degree,  profession,  or  trade,  and 
last  place  of  abode,  the  time  of  his  first  arrest  in  the  action 
wherein  he  is  detained,  and  the  time  of  commitment  to  the 
prison  in  which  he  is  confined ;  together  with  a  statement 
of  all  monies  paid  or  spent,  and  of  all  property  spent,  sold, 
made  over,  assigned,  disposed  of,  or  in  any  manner  parted 
with  by  him  since  such  first  arrest,  and  in  what  manner  and 
to  whom ;  he  must  also  state  the  cause  of  his  not  having 
sooner  presented  such  petition.  The  application  must 
be  made  by  petition,  with  the  affidavit  and  the  gaoler's 
certificate  annexed ;  there  must  also  be  annexed  such 
accounts  in  writing  of  the  insolvent's  estate  and  effects  as  in 
all  cases  are  required  by  the  10th  rule  of  court  (t)  to  be 
filed  with  the  petition,  which  account  must  be  verified  by  the 
affidavit ;  and  on  such  applicauon  being  granted,  a  dupUcate 
of  the  account  must  be  delivered  to  the  officer  of  the  court 
at  the  time  of  filing  the  petition.  The  gaoler's  certificate  is 
transferred  to  the  petition  (A). 

Contants         Contents  of  Petitunu] — The  petition  must  state  the  time 

of  petitioQ.  and  place  of  the  insolvent's  first  arrest  in  the  cause  or  causes 

in  which  he  is  detained,  and  the  time  of  his  commitment  to 

the  prison  where  he  is  confined ;  and  also  any  changes,  if 

any,  of  his  prison,  and  their  manner ;  and  also  the  name  or 


r/)  1  &  2  Vict.  c.  110,  s.  103. 
By  12  &  18  Viot.  e.  89,  two  oom- 
minionen  are  nifficient. 

(^)  1  &  2  Vict,  c  110, 1. 104. 


(A)  lb.  t.  35. 
(t)  Po9i. 

{i)  Rules  snd  orders  of  the 
ImoWent  Court.    Role  11. 


veney.]  Retainer  and  Estate  Paper.  9 

names  of  the  person  or  persons  at  vhose  suit  or  proseeution  Chap.  ii. 

he  is  detained ;  also  the  amoant  of  the  debt  or  sums  of 

money  and  costs,  for  which  he  is  detained,  as  far  as  they 
are  ascertained ;  and  must  declare  that  he  is  willing  that 
his  estate,  real  and  personal,  shall  be  vested  in  the  provi- 
sional assignee.  The  description  of  the  insolvent  should  be 
accurate,  and  should  correspond  with  that  in  the  schedule, 
as  to  which  see  pasty  p.  20.  If  necessary,  the  judge  of  the 
county  court  has  power  to  direct  that  the  schedule  shall  be 
amended  (I),  He  has  no  power,  however,  to  order  that  the 
petition  shall  be  amended* 

Signature  and  FiUngJ2 — ^The  petition  must  be  ugned  Sifnatare 
by  the  prisoner,  and  filed  in  the  court  (m).  ""^  filing. 

Further  Mequirenients.] --The  above  forms  are  required  Further 
by  the  statute.  To  these  the  Insolvent  Debtors'  Court  has  require- 
by  its  rules  added  the  following  requirements.  menti. 

The  petition  must  be  sig^ned  in  the  presence  of  and 
attested  by  the  attorney  of  the  prisoner,  or  the  keeper  of  the 
gaol  (n).  There  must  also  be  filed  with  it  a  certificate  from 
the  gaoler  of  the  day  or  days,  and  cause  or  causes  of  the 
prisoners  detainers (o). 

Retainer  and  Estate  Paper.] — There  must  also  be  filed  Retainer 
with  the  petition  the  insolvent's  retainer  of  his  attorney  (p).  and  estate 
The  insolvent  must  also  file  an  account  in  writing,  in  the  P*P^- 
form  prepared  by  the  court,  signed  by  the  insolvent,  and 
attested  by  his  attorney,  or  by  the  keeper  of  the  gapXf  of  all 
his  real  and  personal  estate  and  effects  then  in  his  possession, 
or  under  his  control,  stating  their  value ;  and,  if  liable  for 
rent,  stating  the  landlord's  name  and  the  particulars  of  his 
demand,  in  order  that  such  property  may  be  duly  ascertained 
and  given  up  to  the  provisional  assignee.     This  account 
must  be  signed,  attested,  and  filed  in  duplicate  (^).     The  Act  of 
filing  the  petition  is  an  act  of  bankruptcy  (r).    It  is  said  to  bank- 
be  filed  not  when  it  is  first  delivered  to  the  officer,  but  when  ^ptcy* 
it  reaches  its  proper  place  of  custody  {s). 

Provisional  Assignee.] — The  provisional  assignee  is  an  ProTiifonal 
officer  of  the  Insolvent  Court,  appointed  by  the  court.     It  M«*gnce. 
is  his  duty  to  take  possession  of  all  the  real  and  personal 
estate  of  the  insolvent  (/).     After  the  vesting  order  is  made, 

(0  Poiif  p.  20.  {q)  Rnle  10. 

(m)  1  &  2  Vict.  c.  110,  s.  35.  (r)  1  &  2  Vict.  c.  110,  8.  39. 

(n)  Role  5.  (t)  Garliek     v.    Sangtter,    9 

(o)  Role  6.  Bing.  46. 

(p)  Rule  2.  (0  1  &  2  Vict  c.  110,  8. 42. 

a5 
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Creditor/  Amgneei. 


[IntoU 


Past  ii.  he  must  sell  all  the  persoiud  effects  of  which  he  takes  pos- 
*  session,  and  must  account  for  the  produce  to  the  court  (ii)u 
Before  the  i^pointment  of  creditors*  assignees  he  may  sue 
in  his  own  name,  if  the  court  so  orders,  for  reooTering', 
ohtaining,  and  enforcing  any  estates,  dehts,  effects,  or  rights 
of  the  insolvent.  Property  vested  in  him,  on  his  death, 
resignation,  or  removal,  goes  to  his  successor  in  office  (v). 


Craditon' 
■Migneei. 


Crtditori  A^siffnees.] — Creditors'  assignees  are  appointed 
hy  the  court  (x).  They  will  be  appointed,  if  expedient,  at 
any  time  afler  the  vesting  order  is  made(^v)*  Parties 
applying  for  their  appointment  may  take  into  the  office  of 
the  Insolvent  Court  vouchers  showing  the  wish  of  the 
majority,  or  other  portion  of  the  creditors,  and  appointments 
will  be  made  in  compliance  with  the  desire  of  the  majority, 
unless  some  reason  appears  to  the  contrary  (y).  It  has  be^ 
much  doubted  whether  the  county  court  has  power  to  appoint 
assignees  (z) ;  the  Insolvent  Court  will,  however,  attend  to 
any  nomination  made  by  the  judge  of  the  county  court  (a). 
The  judge  should  therefore  at  the  hearing,  upon  the  appli- 
cation of  creditors,  nominate  a  fit  person  to  be  assignee ; 
which  nomination  being  sent  to  the  court  in  London,  the 
appointment  will  be  made  by  that  court.  If  no  application 
for  the  nomination  of  an  assignee  is  made  at  the  hearing, 
any  creditor  may  apply  subsequently  to  the  court  in  London 
to  be  appointed  assignee 

So  soon  as  the  creditors'  assignees  have  signified  to  the 
court  their  acceptance  of  the  appointment,  all  the  estate, 
effects,  rights,  and  powers  of  the  insolvent,  vested  in  the 
provisional  assignee,  immediately  by  virtue  of  their  appoint* 
ment  vest  in  tbem  without  any  conveyance  or  assignment, 
in  trust  for  the  benefit  of  the  creditors  (6).  The  appoint- 
ment is  entered  of  record,  and  the  assignees  are  officers  of 
the  court  (&).  A  certified  copy  of  the  order  and  appoint- 
ment is  evidence  thereof  (c).  The  creditors'  assignees  may 
sue  in  their  own  name  in  the  same  way  as  the  provision^ 


(«)  Role  26. 

(9)  1  &  2  Vict  c  110,  t.  42. 

(ae)  lb.  s.  45. 

(y)  Role  25. 

(j)  See  the  jadgmeot  of  Mr. 
CommitsioDer  Law,  Re  Oanide, 
15  L.T.  347,  where  soch  an  ap- 
pointment waa  held  Toid.  Mr. 
Commistioner  Harris  was  of  the 
same  opinion.  I'he  Chief  Com- 
miationer  diasented,  howeTer, 
from  this  view,  and  Mr.  Com- 
miasioner  Phillips  even  refoied  to 


appoint  in  caaea  which  had  been 
referred  for  hearing  to  a  conntj 
court.  See  alao  in  Re  Howe,  17 
L.  T.  270,  in  which  Mr.  Com- 
mitaioner  Phillipa  adhered  to  the 
Tiew  he  eipreased  in  the  former 
caae. 

(a)  In  analogy  to  nominationa 
by  jaatioea  of  Berwick,  under 
Role  25.  See  alao  Re  Gareide, 
ante, 

(b)  1  &  2  Vict.  c.  110,  a.  45. 
(e>  lb.  a.  46. 


venctf.]  Voting  Order.  H 

assignee,  an^  may  make  composition  for  debts,  and,  by  oon-  Chap.  ii. 

sent  in  writing  of  the  major  portion  of  the  creditors,  may 

submit  differences  to  arbitration  (d). 

Actions  or  suits  do  not  abate  by  the  death  or  removal  of  Saiu  do 
9Sk  assignee,  but  the  name  of  the  surviving  or  new  assignee  not  abate 
may,  by  permission  of  the  court  in  which  the  action  or  suit  ^^  ^^'^  ^* 
is  brought,  be  substituted  {e) ;  if,  however,  no  new  assignee 
is  appointed,  a  person  who  has  a  claim  against  the  insolvent, 
but  who  has  not  proved  under  the  insolvency,  may  sue  the 
executors  of  the  deceased  assignee  (/)• 

Vesting  Order."] — Upon  the  filing  of  the  petition  the  Vesting 
oourt  makes  an  order  that  all  the  estate,  real  and  personal,  order, 
and  effects  of  the  prisoner,  both  within  the  realm  and  abroad 
(except  his  and  his  family's  wearing  apparel,  bedding,  and 
other  necessaries,  and  his  working  tools  and  implements, 
not  exceeding  in  all  the  value  of  20/.}«  and  all  his  future 
estate,  right,  title,  interest  and  trust  in  or  to  any  real  and 
personal  estate  and  effects  here  or  abroad,  which  he  may 
purchase,  or  which  may  revert,  descend,  be  devised  or 
bequeathed,  or  come  to  him  before  he  obtains  his  full  dis- 
charge, either  by  adjudication  or  otherwise,  and  all  debts 
due  or  growing  due  to  him  before  such  discharge,  shall  be 
vested  in  the  provisional  assignee  (g). 

Chattels  which  are  of  value  to  the  insolvent,  but  of  no 
value  to  his  assignees,  such  as  diplomas  conferring  medical 
degrees,  and  certificates  from  medical  institutions  and  prac- 
titioners, do  not  pass  to  the  assignees  (A). 

After  the  making  of  the  vesting  order  the  prisoner  cannot 
be  discharged  out  of  custody  as  to  any  action,  suit,  or  pro- 
cess concerning  claims  respecting  which  adjudication  can  be 
made,  by  supersedeas,  judgment  of  non  pros^  or  judgment 
as  in  case  of  nonsuit  (t) ;  nor  after  the  making  of  the  vest- 
ing order  is  a  creditor  of  the  insolvent  bound,  on  his  ten- 
dering tlie  debt  and  costs,  to  receive  it,  or  to  assent  to  his 
discharge  from  custody,  since  were  the  creditor  to  do  so, 
he  would  be  obliged  to  refund  it  to  the  assignee  (k). 

Effect  of  Vesting  Order.] — The  vesting  order  operates  Effect  of 

in  the  same  way  as  the  assignment  under  the  former  Insol*  vesting 

order. 

(^  1  &  2  Vict.  c.  110,  8.  51.  at  common  law ;   therefore,  the 

(«)  lb.  B.  53.  power  of  discharging  under  the 

(/)  Fulcher    v.    Howell,    11  40  Geo.  3,  c.  123,  is  not  affected 

Sim.  11.  by  it.     Chew  t.  Lye,  5  M.  &  W. 

(ff)  1  &  2  Vict.  c.  no,  8. 37.  388. 
(A)  Kemotr.  Catilin,  2  E.  &  (k)  Drurp  v.  Hounefield,  11 

B.  790.  A.  k  E.  101 ;    Hollit  ▼.  Brjfant, 

(t)  1  &  2  Vict.  c.  110,  8.  41.  5  S.  N.  R.  505. 

Thia  applies  only  to  eupersedeas 

A  6 
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Debts  due  to  Insolvent. 


[JnsoJ- 


PiiKT  II.   vent  Act  (7  Geo.  4,  c.  57)  did.     It  has  no  retrospeetiTe 
'  effect  like  the  appointment  of  assignees  in  bankrapicy,  nor 

does  it  operate  as  a  sale  in  market  overt  (I).  Subject  to 
some  exceptions  to  be  mentioned  presently,  it  clothes  the 
provisional  assignee  with  such  rights  only  as  are  possessed  by 
the  insolvent  himself  at  the  time  it  is  made  (m).  The  tttle, 
however,  of  any  subsequent  assignee  relates,  on  his  accepts 
ance  of  the  appointment,  to  the  date  of  the  vesting  order  (n). 
The  effect  of  a  discharge  of  the  insolvent  out  of  custody 
by  the  detaining  creditor  will  be  found  postf  p.  18. 

I^ome  of       Income  of  Clergyman  or  Oovemment  Officer.] — ^Where 

SfI]^!!III!^   ^®  insolvent  is  a  beneficed  clergyman  or  curate,  the  as- 

nent  offi-    sig^ees  may  not  take  the  mcome  of  the  benefice  or  curacy, 

oer.  but  must  apply  for  a  sequestration  (n) ;  nor  in  the  case  of 

an  ofiicer  in  Uie  army  or  navy,  or  other  person  employed 

by  government,  can  they  take  his  pay  until  the  court  has 

communicated  with  the  commissioners  of  the  department  in 

which  he  is,  and  they  have  consented  (o).-    An  annuity 

granted  to  a  commissioner  of  bankruptcy  under  the  1  &2 

Will.  4,  c.  56,  and  5  &  6  Vict.  c.  122,  is  not  within  the 

exception,  but  passes  to  the  assignee,  since  the  office  is  not 

one  in  the  service  of  the  Queen,  and  such  a  pension  is  a 

mere  compensation  for  loss  of  salary  (p). 


Debti  dae 
to  insol- 
vent. 


Debts  due  to  Insolvent. "] — All  debts  accruing  due  to 
the  insolvent  between  the  date  of  the  vesting  order  and  the 
final  discharge,  pass  to  the  assignee  (q).  The  assignee 
cannot,  however,  recover  for  work  done  during  that  period 
by  the  insolvent  for  his  necessary  maintenance  (r). 

An  insolvent,  generally  speaking,  has  not  such  an  interest 
in  property  assigned  to  his  assignees  as  to  entitle  him  to 
enter  into  any  litigation  respecting  it  («).    He  has,  however. 


(0  Torke  v.  JSroimi,  10  M.  & 
W.  78,  which  decided  also  that 
the  proper  evidence  of  the  date 
of  the  vetting  order  is  the  adjudi- 
cation. 

(m)  Stmt  V.  Simpton,  1  B.  N. 
C.  306;  Woodland  v.  Fuller, 
11  A.  &E.  859.  See  the  judg- 
ment of  Tlndal,  C.  J.,  in  8img  v. 
Simptont  where  the  difference  in 
this  respect  between  bankruptcy 
and  insolvency  is  very  clearly 
pointed  out. 

(fi)  l&2Victc.  110,  s.  155. 
BUhop  V.  Hatch,  1  A.  &  E.  171 ; 
Waite  V.  Bithop,  1  C.  M.  &  R. 
507;    Smith  v.    Wetherell,   17 


L.  J..  Q.  B.,  57.  S.  C,  12  Jnr. 
53. 

(o)  1  &  2  Vict.  e.  110,  t.  56. 

(jf)  Spooner  r.  Paynes  4  Exr. 
138.  S.  C.  18  L.  J.,  Eir.,  401. 
See  also  the  same  point  decided 
in  Equity.  Spooner  v.  Payne, 
16  Jur.  367. 

(q)  Ford  v.  Dabbe,  6  S.  N.  R. 
192. 

(r)  Williame  v.  Chatnbere,  10 
Q.  B.  337.  S.  C,  11  Jur.  798. 
Elliott  ▼.  Clayton,  16  Q.  B.  581. 
S.  C,  20  L.  J.,  Q.  B.,  217. 

(ff)  Roeftfort  v.  Battereby,  2 
H.  of  Lords' Cases.  388.  But  see 
Wearing  v.  BlHe,  25  L.  J.,  Ch., 


vency.]     Goads  in  Order  and  Dupositum  of  Insolvent. 
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an  insurable  interest  in  it  (f),  and  it  has  been  held  that  an  Cbap.  it. 

insolvent  may  sue  for  a  debt  which  accrues  due  to  him  after  '"■' 

the  vesting  order,  and  before  his  final  dischargei  unless  the 
provisional  assigpiee  interferes  (u). 

Catues  of  Action.'] — ^With  respect  to  causes  of  action.  Caiuetof 
Those  which  relate  to  and  affect  the  personal  estate  of  the  Mtioii. 
insolvent,  pass  to  his  assignees  (r);  those,  on  the  other 
hand,  which  touch  the  person  only  of  the  insolvent,  such 
as  an  action  for  false  imprisonment  or  seduction,  do  not 
pass  to  his  assignees,  but  the  insolvent  himself  may,  not- 
withstanding his  insolvency,  sue  for  them  (w). 

Property  held  as  Trustee.'] — The  assignee  can  only  Property 
take  such  property  as  the  insolvent  is  entitled  to  equitably  ^^^  m 
as  well  as  legally  (x) ;  where,  therefore,  the  insolvent  had  ^*^"^ 
agreed  to  assign  specific  goods  as  a  security  for  money  ad- 
vanced, and  afterwards  actually  assigned  them,  the  assignee 
was  held  not  entitled  to  them,  though  the  assignment  itself, 
being  voluntary,  would  have  been  void  had  it  not  been  for 
the  previous  agreement  (y). 

Goods  in  Order  and  Disposition  of  Insolvent.]  —  GUkmIs  in 
Goods  in  the  order  and  disposition  of  the  insolvent,  with  order  ind 
the  consent  of  the  true  owner,  and  of  which  the  insolvent  °|fl><*i^o** 
is  the  reputed  owner  (except  ships  and  shares  thereof  trans-  ^^^ 
ferred  as  security  for  a  debt),  vest  in  the  assignees  (2). 
This  section  is  substantially  the  same  as  the  72d  section  of 
the  Bankrupt  Act,  6  Geo.  4,  c.  16,  re-enacted  in  sect.  125 
of  the  12  &  13  Vict.  c.  106.     The  cases  decided  on  this 
are  therefore  directly  in  point.    To  bring  a  case  within  this 
section  there  must  be  a  real  owner  distinct  from  an  apparent 
owner,  and  the  real  owner  must  consent  to  the  apparent 
ownership  as  such  (a).     If  goods  therefore  be  bought  by 


248.  S.  C,  on  appeal,  20  Jar. 
1149»  in  which,  after  the  Testing 
order,  the  creditors  compounded 
with  and  released  the  insolvent, 
bnt  no  re- resting  order  was  made ; 
it  was  held  that,  there  being  an 
admitted  surplus  of  the  debtor's 
estate,  he^  or  any  one  claiming 
under  him,  might  sue  in  Equity 
for  a  declaration  that  a  person  to 
whom  the  assignees  had  assigned 
was  a  trustee  of  the  insolvent 

(0  MarJti  t.  Hamilton^  7  Eir. 
323. 

(it)  JacJtion  t.  Bumhamt  8 
Exr.  173.  S.  C,  22  L.  J.,  Eir., 
13. 


(e)  Stanton  ▼.  Collier,  3  E.  & 
B.  274.  Sprye  ▼.  Porter,  7  E. 
&  B.  58.  See  also  Beckham  ▼. 
Drake,  2  H.  of  L.  Ca.  579. 

(it)  WethereU  ▼.  Julhu,  10  C. 
B.  267 ;  Rogere  t.  Spenee,  12  C. 
&F.  700;  Brewer  ▼.  Dew,  11 
M.  &  W.  625. 

(s)  Oarry  ▼.  Sharratt,  10  B. 
&  C.  716;  8im»  t.  Thomae,  12 
A.  &  E.  536. 

(y)  Mogg  ▼.  Baker,  3  M.  & 
W.  195. 

(z)  1  &2  Vict.  c.  110,  S.57. 

(a)  Per  Parke,  B.,  in  Load  v. 
Green,  15  M.  &  W.  216. 
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Goods  in  Order  and  Dvpontion  &f  Intolveni.    [Insol* 


Past  ii.    an  insolvent  with  the  fraudulent  intention  of  never  payii^ 

for  them,  the  section  does  not  apply  (b) ;  nor  does  it  apply 

to  the  goods  of  an  infant  who  is  incapable  of  giving  hu 
consent  (c).  The  goods  of  a  woman  married  to  and  living 
with  an  insolvent,  who  had  a  former  wife  living,  were  held 
not  to  pass  to  the  assignees,  she  being  ignorant  of  his  former 
marriage;  but  it  would  have  been  otherwise  if  she  had 
known  that  fact,  and  still  permitted  the  goods  to  remain  in 
his  possession  (<f).  Goods  left  in  the  possession  of  a  bank- 
rupt by  his  assignees  are  within  this  section  (e).  If  there 
be  a  known  custom  in  a  particular  trade  for  a  party  carry- 
ing it  on  to  hire  from  other  persons  a  part  of  his  implements 
or  means  of  conducting  the  business,  he  cannot  be  considered 
as  the  reputed  owner  of  sudi  goods ;  these  therefore  do  not 
pass  to  his  assignees  (f).  In  such  a  case  nobody  is  de- 
ceived. Still  less  does  the  section  extend  to  the  case  of  a 
factor  who  has  possession  of  other  men's  goods,  merely  as 
trustee,  or  under  a  bare  authority  to  sell  for  the  use  of  his 
principal  (^),  unless  he  has  sold  the  goods  and  received  the 
proceeds  in  cash  before  the  insolvency  (h).  Where  A.,  in 
contemplation  of  marriage,  assigned  furniture  to  trustees  to 
the  separate  use  of  his  intended  wife ;  and  af^er  the  mar- 
riage A.  became  bankrupt,  the  settled  furniture  being  then 
in  the  house  in  which  he  resided  with  his  wife ;  it  was  held, 
that  the  furniture  was  not  at  the  time  of  the  bankruptcy 
in  his  order  and  disposition  with  the  consent  of  the  true 
owners  (t).  Money  or  goods  entrusted  to  an  insolvent  for 
a  particular  purpose  are  not  within  this  section  (A).  Nor  is 
any  kind  of  property  to  which  the  insolvent  is  not  equitably 
as  well  as  legally  entitled ;  the  assignor  therefore  of  a  chose 
in  action,  who  is  insolvent,  may,  after  the  date  of  the  vest- 
ing order,  sue  the  debtor  for  the  benefit  of  the  assignee  (/) ; 
but  in  order  to  prevent  such  chose  in  action  being  still  con- 
sidered within  the  order  and  disposition  of  the  insolvent,  it 
is  necessary  that  the  notice  of  the  assignment  should  have 
been  given   to  the  debtor  before  the  vesting  order  was 


(b)  Per  Parke,  B.,  in  Load  v. 
Green,  15  M-  &  W.216. 
(e)  Viner  v.  Cadell,  3  Esp.  88. 

(d)  Milier Y,  Demetz,  l^oodj 
&  R.  479. 

(e)  BuiUr  v.  Bobton,  4  B.  N. 
C.  290. 

(/)  Wation  t.  Peache,  1  B. 
N.  C.  327. 

\ff)  Whitfield  ▼.  Brand,  16  M. 
&  W.  282.  See  also  Hamilton  ▼. 
Bell,  10  Eir.  545.  S.  C,  24  L. 
J.,  Eir.,  45.  In  this  case  a  clock 
which  had  been  sold  by  the  in- 


solvent was  left  in  his  po8seasi<m 
by  the  vendee  to  be  cleaned. 
Ic  was  held  that  this  did  not 
to  the  assignees. 

(A)  Seoit  V.  Surman,  Willes, 
400. 

(i)  Simmone  ▼.  Edwarde,  16 
M.  &  W.  838. 

{k)  TooJte  ¥.  HoUingworih,  5 
T.  R.215  ;  2  H.  Bl.  501 ;  Tboocy 
▼.  Milne,  2  B.  &  A.  683;  GUa 
T.  Perkingy  9  Esst.  12. 

(/)  Winch  V.  KeeUy,  1  T.  R. 
619. 
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made  (m).    Questions  of  this  kind  most  commonly  arise  on  Chap.  ii. 

policies  of  insurance,  and  they  usually  turn  upon  the  suffi- 

ciency  of  the  notice  of  assignment  (n)  ;  it  is  enough  if  the 
assignee  has  done  all  he  can  to  give  notice,  though  diffi- 
culties of  time  and  space  have  prevented  his  notice  heing 
received  hefore  the  vesting  order  (o).  A  symbolical  delivery 
of  goods  by  the  insolvent  will  be  sufficient  to  prevent  this 
section  from  applying,  if  that  be  the  best  delivery  of  which 
the  nature  of  the  goods  ^ill  admit  (p).  The  words  of  the 
section  being  confined  to  goods  and  chattels,  it  does  not  in- 
clude chattels  real  or  things  attached  to  the  freehold  (7). 

Fraudulent  Warrants  of  Attorney,'] — Fraudulent  war-  Frendalent 
rants  of  attorney  made  by  the  insolvent  to  creditors  are  warrants  of 
void  against  the  assignees,  the  provisions  of  the  3  Geo.  4,  *ttomey. 
c  39,  being  extended  to  them  (r).  By  that  act,  if  after 
twenty-one  days  from  the  execution  of  a  warrant  of  attorney, 
a  commission  of  bankrupt  issues  against  the  person  exe- 
cuting it,  the  warrant  is  void  unless  it  has  been  filed  in  court, 
or  judgment  has  been  signed,  or  execution  issued  within 
that  time.  This  cannot  be  read  as  judgment  signed  and 
execution  issued  ;  therefore  where  a  party  became  bankrupt 
more  than  twenty-one  days  after  giving  the  warrant  of  at- 
torney, and  the  warrant  had  not  been  filed,  but  judgment 
was  signed  within  twenty-one  days  after  its  execution,  a 
Ji,  fa.  under  such  judgment  was  held  to  be  valid  against 
assignees,  though  not  issued  until  more  than  twenty-one 
days  from  the  execution  (5). 

Warrants  of  Attoi'ney,  ^c  may  not  be  acted  on."] —  Warrants 
Warrants  of  attorney,  cognovits,  and  bills  of  sale,  although  ^*ttomey, 
g^ven  for  a  good  consideration,  may  not  be  put  in  force  by  i,eaSSon. 
seizure  or  sale  of  the  insolvent's  property  after  his  impri- 
sonment has  commenced ;  but  the  holder  must  come  in  with 
the  creditors  (t).    A  bill  of  sale,  however,  to  be  within  this 
provision,  must  be  one  which  is  not  absolute,  but  which 
requires  the  person  to  whom  it  is  given  to  do  some  act  in 
order  to  complete  his  title  ;  for  the  statute  does  not  intend 
to  interfere  with  the  right  of  one  who  has  become  absolute 
owner  of  the  property  before  the  imprisonment  (u). 

(m)  Buck  T.  Lee,  1  A.  &  E.  (q)  Archb.  Bt.  Law,  244  aoth 

804.  edit.) 

(»)  See  the  cases  collected  in  (r)  1  &  2  Vict.  c.  110,  s.  60. 

Archb.    Bt   Law ;   and   Oaie  ▼.  («)  Green  ▼.   Wood,   7  Q.  B. 

Lewis,  9  Q.  B.  730.  178. 

(0)  Belcher  ▼.  Bellamy,  2  Exr.  (/)  1  &  2  Vict,  c  110,  s.  61. 

303.  (tt)  Hunt  T.  Robins,  2  6.&D. 

(p)  Manton  t.  Moort,  7  T.  R.  646 ;  Hardy  ▼.  Tinyey,  5  Exr. 

67.  294  i  S.  C,   19  L.  J.,  Exr.,  233. 
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Voluntary  Preference. 


[InwU 


Paet  II.       Voluntary  Preference.^ — Voluntary  conveyances  made 
by  the  insolvent  before  or  after  imprisonment,  are  frauda* 


Volantary  lent  and  void  against  the  assignees ;  this  is  not  so,  however, 
preference,  uniggg  t^gy  „q  made  within  three  months  before  the  com- 
mencement  of  the  imprisonment,  or  with  the  view  or  inten- 
tion  of  petitioning  (v). 
What  is  a  ^°  order  to  constitnte  a  voluntary  assignment  or  payment 
▼olantary  within  the  meaning  of  the  statute,  it  must  be  shown  to  have 
preference,  originated  in  a  voluntary  act  on  the  part  of  the  insolvent ; 
if  it  is  made  in  consequence  of  a  band  fide  demand  by  the 
creditor,  although  there  is  no  actual  pressure  by  him,  it  is 
not  **  voluntary "  {yo).  An  assignment  made  after  the 
commencement  of  the  imprisonment,  or  within  the  three 
months,  is  void,  although  it  is  of  all  the  insolvent's  property, 
for  the  benefit  of  all  his  creditors,  if  there  be  no  pressure  or 
new  consideration  (x ).  It  is  void,  though  made  long  before 
the  imprisonment,  if  made  with  the  intention  of  petition- 
ing {y) ;  but  not  otherwise  {z\.  The  fact  of  a  judgment 
having  been  suffered  by  default  does  not,  in  the  absence  of 
collusion,  make  it  void  if  there  was  a  honA  fide  debt  (a). 
Where  a  conveyance  is  made  to  a  creditor  for  a  conside- 
ration sufficient  in  itself  to  justify  it,  it  is  valid,  though  part 
of  the  consideration  is  a  pre-existing  debt  (^).  Where, 
however,  there  is  no  new  consideration,  it  is  not  the  less 
voluntary  because  the  person  to  whom  it  is  made  has  called 
on  the  insolvent  for  an  additional  security  (c).  A  convey- 
ance which  is  fraudulent  against  the  creditors,  under 
13  Eliz.  c  5,  is  void  also  against  the  assignees  {d). 

Where  a  warrant  of  attorney  was  given  by  an  insolvent 
by  way  of  voluntary  preference,  and  judgment  was  entered 
up,  execution  issued,  and  the  insolvent's  goods  were  seized 
under  it,  it  was  held  in  an  action  of  trespass  brought  by  the 
assignees  against  the  creditor,  that  the  warrant  of  attorney 


See   also  the    similar   provision 
contained  in  the  Protection  Acts, 

(v)  1  &2Victc.  110,8.59. 

(v)  Doe  T.  GiUett,  2  C.  M.  & 
It  579  :  Moffff  ▼.  Baker,  4  M.  & 
W.348;  Reynard  t.  Ao^tiuon, 
9  Bing.  717.  See  similar  deci- 
sions upon  fraadulent  preference 
in  bankruptcy,  Cooiv,  Pritehard, 
6  S.  N.  R.  34 ;  Van  Ctuteei  t. 
Booker,  2  Ezr.  691 :  Graham  ▼. 
Furber,  14  C.  B.  410.  S.  C, 
23  L.  Jm  C.  p.,  51. 

{x)  Binnt  ▼.  Towtey,  7  A.  & 
£.  869  ;  Thompton  ▼.  Jackton, 
4  S.  N.   R.   234;     Jaeieon  ▼. 


Thompton,  2  Q.  B.  887. 

(y)  Beeie  ▼.  Smith,  2  M.  & 
W.  191.  See,  however,  Tlkoytet 
▼.  Hobht,  21  L.  J.,  Ezr.,  340, 
and  pott 

(z)  Daviet  t.  Aeoekt,  2  C.  M. 
&  R.  461. 

(a)  Thorpe  v.  Byre,  1  A.  & 
£.  926. 

(b)  Margareeon  v.  Saxion,  1 
T.  &  C.  525;  Knight  ▼.  #>r. 
ffution,  5  M.  &  W.  389. 

(c)  Harriet  t.  Lloyd,  6  Bear. 
426. 

(d)  Doe  J,  Bail,  11  M.  &  W. 
531. 
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was  wholly  void  and  not  merely  voidable,  and  that  the  Chap.  ii. 
seising  was  a  conversion  (e).  

8tock.'\ — Stocky  of  which  the  insolvent  is  possessed  in  Stock, 
the  funds  or  any  public  company,  may  be  transferred  to  the 
assignees  by  order  of  the  Insolvent  Court  {J'), 

Leases.'] — ^Where  the  insolvent  is  entitled  to  a  lease,  or  LeaM8,aiid 
agreement  for  a  lease,  the  assignees  may  elect  whether  or  agreementB 
not  they  will  accept  it  {g).  They  are  allowed  a  reasonable  **'  ^'"^ 
time  to  make  their  election,  and  will  not  be  held  to  have 
accepted  it  by  merely  taking  steps  to  make  it  productive, 
but  must  do  some  unequivocal  act  which  manifests  their 
intention  (A).  An  insolvent  lessor  cannot,  however,  con- 
tinue to  exercise  the  right  of  a  landlord,  as,  for  instance, 
to  eject  an  occupier,  although  the  assignee  has  never  done 
any  act  to  show  his  acceptance  or  refusal  of  the  lease  (t). 
If  the  assignee  accept  the  lease  or  agreement,  the  insolvent 
is  discharged  as  to  future  rent,  conditions  or  covenants ; 
if  they  decline  to  determine,  on  being  required  so  to  do, 
whether  or  not  they  will  accept  it,  the  lessor,  or  person 
agreeing  to  make  Uie  lease,  may  apply  to  the  Insolvent 
Court,  praying  that  the  assignees  may  either  accept  it  or 
deliver  it  up  togrether  with  the  premises ;  and  the  court  may 
make  such  an  order  as  is  meet  and  just  under  the  drcum- 
stances,  which  order  is  binding  on  both  parties  (J). 

Ileal  Estate  and  CopffhoUL'] — The  duties  of  the  assig-  Real  eitite 
nees  as  to  the  sale  of  real  estate  are  regulated  by  sect.  47  of  ^f/^^^' 
1  &  2  Vict.  c.  110  (k),  where  will  be  found  also  the  method  '^'^ 
by  which  they  may  surrender  copyhold  or  customary  estate 
belonging  to  the  insolvent.     The  directions  there  given  are 
not  mandatory,  but  only  directoir ;  the  assignees  therefore 
are  not  bound  to  act  upon  them  (Z).     So,  although  they  do 
not  strictly  comply  with  the  manner  of  selling  the  real  estate 
which  the  creditors  prescribe  under  that  section,  the  con- 
tract is  not  void  (m). 

Tenanctf  at  WiU.] — Where  a  tenant  at  will  becomes  Tenaney  at 
insolvent,  the  tenancy  is  determined  by  the  vesting  order.  wilL 

(f)  Burner  V.  Ywng,  6  E.  &         (i)  1  &  2  Vict.  c.  110,  s.  SO, 

B.  1.  (It)  App.  p.  9.    The  lale  of  an 

(/)  1  &  2  Vict  c.  110,  s.64.  insolvent's  property  by  his  as- 

Is)  lb.  8.  50.  sSgnees  is  not  subject  to  auction 

(A)  Linditty  v.  Lambert,   12  duty.    See  1   &  2  Vict.  c.  110, 

Moore,  209.     S.  C,  2  C.  &  P.  s.  116. 

526.  (0  Cto/e  V.  Cohtt  6  Beav.  517. 

(i)  Do9  V.  Andrewut  2  C.  &  (m)  Wright   v.   Maunder,   4 

P.  593  s  4  Bing.  348.  Beav.  512. 
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Part  ii.    So  where  a  party  creates  a  tenancy  at  will,  and  afterwards 

becomes  insolvent,  the  vesting  order,  with  knowledge  thereof 

by  the  tenant,  is  a  determination  of  the  tenancy,  and  if  the 
tenant,  after  such  information,  continues  in  possession,  he 
may  be  treated  as  a  trespasser  (n). 

Powers.  Powers."] — All  powers  which  are  vested  in  the  insolvent 

for  his  own  benefit  (except  the  right  of  nomination  to  a 
vacant  ecclesiasUcal  benefice),  are  vested  in  the  assignees, 
and  may  be  executed  by  them  (o). 

Distress  for  Distress  for  Rent.'] — No  distress  for  rent  levied  after 
i^^t.  the  arrest  or  other  commencement  of  the  imprisonment, 

upon  the  goods  of  the  insolvent,  is  available  for  more  than 
one  year's  rent  accrued  prior  to  the  making  of  the  vesting 
order ;  the  landlord  or  person  to  whom  the  rent  is  due 
may,  however,  prove  for  the  overplus  of  the  rent  due,  for 
which  the  distress  is  not  available,  and  is  entitled  to  all  the 
rights  of  a  creditor  as  to  that  amount  (p). 

Acts  of  Acts  of  Assignees  valid^  though  Petition  dismissed.'] — 

assignees  If  the  petition  is  dismissed,  the  vesting  order  is  avoided; 

th^*^'h  ^  ^^^  however,  done  by  the  assignees,  or  others  acting 

petitkm  under  their  authority  according  to  the  act,  are  good  and 

difmissed.  valid  (q). 

Discharge  Discharge  of  Insolvent  by  detaining  Creditor^ — If, 
of  insolyent  gf^r  the  vesting  order  has  been  made,  the  insolvent  is  dis- 
^"Jr"^'  charged  out  of  custody  by  the  consent  or  default  of  his 
4li^r.  detaining  creditor  without  any  adjudication  by  the  court, 

all  acts  done  by  the  provisional  assignee  b^ore  Uie  discharge 
are  valid,  and  no  action  can  be  commenced  against  him, 
except  to  recover  any  property  or  estate,  money,  or  effects 
of  the  insolvent  detained  after  an  order  has  been  made  by 
the  court  for  the  delivery  thereof,  and  a  demand  there- 
upon (r).  The  Court  of  Queen's  Bench  (dissentiente 
Erie,  J.)  held  that  the  effect  of  such  a  discharge  is  to  revest 
all  the  property  in  the  petitioner  (<).  In  a  case,  however, 
before  the  London  Insolvent  Court,  Mr.  Commissioner 
Law  refused  to  act  upon  this  view  to  its  full  extent,  and 
held,  that  although  the  discharge  by  the  detaining  creditor 
withdraws  the  person  of  the  insolvent  from  the  jurisdiction 

(n)  Do€  d.  Davtet  v.  Thofnat^         (t)  Grange  v.   TrickeU^  2  E. 

6  Eir.  854.  &  B.  395.     S.  C,  21  L.  J.,  a 

(o)  1  &  2  Vict  c.  no,  a.  49.  B.  26 ;  16  Jar.  287.    Kemot  v. 

(jt)  lb.  a.  58.  PUtia,  2  E.  &  B.  406.    S.  C,  21 

q)  lb.  a.  37.  L.  J.,  Q.  h,,  413 ;  17  Jar.  383. 

r)  lb.  a.  44. 
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of  the  court,  it  does  not  divest  the  property  passing  under  Chap.  ii. 

the  vesting  order,  unless  the  petition  is  dismissed  hy  the 

court  (t).  The  view  taken  hy  Erie,  J.,  and  Mr.  Commis- 
sioner Law,  in  these  cases  has  since  heen  adopted  by  the 
Court  of  Exchequer  Chamber  (ju)  and  in  equity  (v). 

Schedule.^ — The  insolvent  must,  within  fourteen  days  Schedule; 
after  the  vesting  order  has  been  made,  or  within  such  when  ddi- 
further  time  as  the  court  may  think  reasonable,  deliver  to  ^"^ » 
the  court  a  schedule  containing  a  full  and  fair  description  contents  of. 
of  himself  as  to  his  name,  trade  or  trades,  profession  or 
professions,  together  with  his  last  usual  place  of  abode,  and 
the  place  or  places  where  he  has  resided  during  the  time 
when  his  debts  were  contracted ;  also  a  full  and  true  descrip- 
tion of  all  debts  due  or  growing  due  from  him  at  the  time 
of  making  the  order,  and  of  all  and  every  person  and  per- 
sons to  whom  he  is  indebted,  or  who  to  his  knowledge  or 
belief  claim  to  be  his  creditors,  together  with  the  nature 
and  amount  of  such  debts  and  claims  respectively,  distin- 
guishing such  as  are  admitted  from  such  as  are  disputed  by 
him ;  also  a  full,  true,  and  perfect  account  of  all  his  estate 
and  effects,  real  and  personal,  in  possession,  reversion, 
remainder,  or  expectancy ;  also  of  all  places  of  benefit  or 
advantage  held  by  him,  and  whether  the  emoluments  of  the 
same  arise  from  fixed  salaries  or  from  fees,  or  how  other- 
wise 'j  also  of  all  his  pensions  or  allowances  in  possession  or 
reversion,  or  held  by  any  other  person  or  persons  for  or  on 
his  behalf,  or  of  and  from  which  he  derives  or  may  derive 
any  manner  of  benefit  or  advantage ;  also  of  all  rights  and 
powers  of  any  nature  and  kind  whatsoever,  which  he  or  any 
other  person  in  trust  for  him,  or  for  his  use,  benefit,  or 
advantage  in  any  manner  whatsoever  is  seised  or  possessed 
of  or  interested  in,  or  entitled  to,  or  which  he  or  any  other 
person  or  persons  in  trust  for  him,  or  for  his  benefit,  has 
any  power  to  dispose  of^  charge,  or  exercise  for  his  benefit 
or  advantage ;  together  with  a  full,  true,  and  perfect  account 
of  all  the  debts  at  the  time  of  making  such  order  due  or 
growing  due  to  him,  or  to  any  one  in  trust  for  him,  or  for 
his  benefit  or  advantagre,  either  solely  or  jointly  with  any 
other  person  or  persons,  and  the  names  and  places  of  abode 
of  the  several  persons  from  whom  such  debts  are  due  or 
growing  due,  and  of  the  witnesses  who  can  prove  such 
debts,  so  far  as  he  can  set  forth  the  same.    The  schedule 

(0  R€  Mander,  18  L.  J.  175,  of  the  conrt  in  that  caae. 
211.  Thejadgmentof  Mr.  Com-  («)  Kemot  v.  Pitiis,  2  E.  & 

miuioner  Law  was  approved  of  B.  421.    S.  C,  17  Jnr.  932. 
hy  Erie,  J.,  in  Kemot  v.  Piitit,  (v)  Tadway  ▼.  /o»e«,  24  L.  J., 

m/f,  who  differed  from  the  rest  Ch.  507. 
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Misdescription  of  Insolvent. 


[Intol' 


Part  ii.  must  also  contain  a  balance  sheet  (yf  so  mncb  of  the  pri- 
soner's  receipts  and  expenditures,  and  of  the  items  com- 
posing the  same,  as  shall  be  at  any  time  required  by  the 
court  in  that  behalf  (n;);  and  also  must  fiilly  and  truly 
describe  the  wearing  apparel,  bedding,  and  other  necessaries 
of  the  prisoner  and  his  family,  and  his  working  tools  and 
implements,  not  exceeding  in  the  whole  the  value  of  201. 
(which  may  be  excepted  from  the  operation  of  the  act), 
together  with  the  values  of  such  excepted  articles  (x). 

Misde-  Misdescription  of  Insolvent^— GvesX  accuracy  should 

scription  of  be  used  in  the  description  of  the  insolvent  in  his  schedule, 
insolvent.  j£  j|g  wilfully  mistakes  or  mis-spells  his  name,  the  petition 
will  be  dismissed  [y).  The  court  has,  however,  refused  to 
dismiss  a  petition  on  the  ground  of  the  transposition  of  the 
Christian  and  surname  {z).  If  the  insolvent  has  carried  on 
business  under  a  fictitious  name  or  firm  it  should  be  in- 
serted (a).  So  if  he  has  carried  on  more  trades  than  one, 
they  should  be  inserted  (&).  So  if  he  has  been  in  partner- 
ship (c).  The  description  of  his  trade  as  ''agent**  only  has 
been  neld  too  general  {d)» 

The  last  place  of  abode  should  be  inserted,  though  it  were 
only  a  temporary  lodging  which  the  insolvent  has  occupied 
in  addition  to  his  own  house,  especially  if  a  debt  has  been 
contracted  there  (e).  A  mere  casual  visit  to  a  friend's 
house,  no  debt  having  been  contracted  there,  need  not  be 
noticed  (/). 

In  all  these  cases,  if  the  misdescription  be  wilful  and 
fraudulent,  the  court  will  dismiss  the  petition ;  if  it  be  unin- 
tentional only,  but  still  such  as  would  prejudice  creditors, 
although  the  mistake  is  made  not  by  the  insolvent  himself, 
but  by  others,  as  in  the  Gazette  office  (jg)j  it  will  direct  the 
insolvent  to  amend  and  re-advertise  {h).  Where  there  has 
been  no  fraud,  it  will  not  affect  the  future  validity  of  the 
insolvent's  discharge  as  of  creditors  (t). 

Frandalent      Fraudulent    Omission  of  Property.'] — If  a  prisoner, 

omiision  tX  with  intent  to  defraud  his  creditors,  wifiuUy  and  fraudu- 
property. 


Amend- 
ment. 


(w)  See  special  balaooe  sheet, 
poaU  p*  21. 

{x)  1  &  2  Vict.  c.  110,  s.  69. 
See  as  to  the  form  of  inventory  of 
excepted  articles,  poii^  p-  22. 

(y)  F€  Fbtier,  Cress.  157. 

(r)  Se  Wo\f,  Cress.  138. 

(a)  R$  BiondeU,  Cress.  254. 

(b)  Re  Cooper,  Cress.  168. 

(c)  Re  Hyde,  14  L.  T.  109. 
(<f )  Re  Gibbon,    Crest.  244  { 


BeFMat,  Cress.  248. 

(e)  Re  Tkov^ime,  CnSe.  85 ; 
Re  Woreter,  ib.  80;  Re  Slmoee, 
ib.  56  i  Re  W.  M'Untoek,  ib. 
254. 

(/)  Re  (TKerfe,  Cress.  252. 

iff)  Re  Watt,  Crees.  176. 

(A)  Re  Cody,  12  L.  T.  S34. 

(i)  PaeeaU  v.  Brotm,  3  Stark. 
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lentlj  omits  in  his  schedule  any  property  above  the  value  Chap.  ii. 

of  20/^  he  and  every  one  aiding  him  is  guilty  of  a  mis- 

demeanor  (A). 

Omission  of  Creditor.]  ^If  a  creditor  is  omitted,  he  may  Omission 
apply  to  the  court  to  have  his  name  inserted  on  proof  of  of  creditor, 
his  claim  (/)•  [ 

Error  in  Amount  of  Debts.] — If  a  debt  is  stated  in  the  Error  in 
schedule,  although  "  not  exactly  the  actual  amount  thereof,"  a»nouni  of 
without  culpable  fraud  or  negligence  on  the  part  of  the  °®°^* 
insolvent,  it  will  not  affect  the  discharge  as  to  the  actual 
amount.     See  further  of  this,  post  p.  48. 

What  Debts  should  be  inserted."] — Although  creditors  What  debu 
cannot  oppose  in  respect  of  debts  barred  by  the  statute  of  should  be 
limitations  (m),  they  should  be  inserted  in  the  schedule,  as  ^'^■•rtc*^* 
the  effect  of  the  statute  is  not  to  extinguish  the  debt,  but 
only  to  bar  the  remedy.  The  effect  of  the  insolvent's 
omitting  to  insert  any  of  his  debts  in  his  schedule  is,  that 
he  renders  himself  liable  to  be  called  on  to  pay  them,  not- 
withstanding his  discharge  (n) ;  he  is  not  bound,  however, 
to  insert  a  debt  in  order  to  relieve  another  from  his  liability 
to  pay  it.  Thus,  where  a  person  who  had  mortgaged  land 
to  secure  the  payment  of  100^,  having  sold  it  subject  to 
the  mortgage,  taking  a  covenant  from  the  vendee  for  pay- 
ment thereof,  became  insolvent,  and  subsequently  sued  the 
vendee  for  a  breach  of  that  covenant ;  it  was  held  that  the 
insolvency  of  the  plaintiff,  and  his  omission  to  insert  the 
100/.  in  his  schedule,  was  no  answer  to  the  action  (o). 

Special  Balance  Sheet.'] — ^The  court  requires  that  the  Special 
balance    sheet   of  receipts   and    expenditures,    called   the  balance 
"  Special  Balance  Sheet,"  shall  in  no  case  begin  later  than  ''*®^'' 
four  calendar  months  before  the  insolvent's  last  commit- 
ment to  custody. 

That  if  he  was  before  that  time  arrested  in  any  suit 
which  is  still  continued,  it  shall  begin  not  later  than  the 
time  of  such  arrest. 

That  if  before  those  periods,  but  since  the  commence- 
ment of  his  present  embarrassments,  any  property  has  gone 

(k)  1  &  2  Vict.  c.  110.  a.  99.  decided  on  7  Geo.  4,  c.  57. 
Thia  doea  not  apply  to  the  spe-  (m)  Pott,  p.  31. 

cial  balance  ah^t,  R,  ▼.  Mamer,  (n)  Poti,  p.  46. 

1  C.  &  M.  628.  (o)  Allard  v.  Kimberley,   12 

(/)  1  &  2  Vict.  c.  110,  a.  62  :  M.  &  W.  410. 
Borell  T.   Dunn,  2  Hare,  440, 


•-^2  General  Balance  Sheet.  [Jitao/- 

Part  II.   away  from  him  by  sale,  assignment,  mortgage,  distress, 

execution,  or  any  means  other  than  the  ordinary  course  of 

trade,  the  account  shall  commence  so  as  to  include  ail  such 
tran  {tactions. 

That  the  blanks  in  the  description  of  the  debtor  side  of 
the  account  shall  be  filled  up  with  a  date  early  enough  for 
compliance  with  the  above  directions. 

That  the  specific  appropriation  of  each  sum  received 
shall  he  separately  shown,  where  the  case  admits  of  it. 

That  the  date  of  each  item  in  the  account  shall  be  given 
by  stating  the  day,  as  well  as  the  year,  when  the  same  can 
be  ascertained. 

That  money  and  other  property,  which  was  in  the  pos- 
session of  the  insolvent  or  his  family,  or  of  any  other  per- 
son for  his  or  their  benefit,  at  the  same  time  when  he  was 
last  taken  into  custody,  shall  in  all  cases  be  made  a  specific 
item  or  items  in  the  account  {p). 

Inventory       Inventory  of  excepted  Articles.] — ^Together   with    the 
of  excepted  gchedule  must  be  filed  an  inventory  of  excepted  articles, 
with  a  valuation  and  certificate  signed  by  the  appraiser  (^). 

General  General  Balance  Sheet.] — With  the  schedule  must  also 

balance  be  filed  a  general  balance  sheet,  in  the  form  prepared  by  the 
sheet.  court,  of  the  insolvent's  receipts  and  expenditures  from  the 
date  of  the  earliest  debt  in  his  schedule  up  to  the  time  of 
signing  his  petition,  including  all  property  of  every  kind, 
with  a  description  of  the  same,  which  he  may  have  had  at 
any  time  during  that  period ;  together  with  the  time  when, 
persons  to  whom,  and  consideration  for  which  any  part 
thereof  has  been  disposed  of  or  parted  with  by  him.  In 
the  general  balance  sheet  reference  may  be  made  for  the 
particulars  of  any  matter  to  the  special  balance  sheet  con- 
tained in  the  schedule ;  but  in  the  schedule  reference  must 
not  be  made  to  the  general  balance  sheet.  The  insolvent 
must  also  state  in  the  general  balance  sheet  the  cause  of 
his  present  insolvency,  and  the  amount  of  debts,  if  any, 
still  due  by  him  under  any  prior  insolvency  or  bank- 
ruptcy (r).  A  bankruptcy  must  be  mentioned,  even  though 
it  has  occurred  twenty  years  before  («), 

(p)  Directions  annexed  to  form  has  made  a  false  estate  paper,  the 

of  special  balance  sheet.  court  has  refused  to  dischai^  him 

{q)   Rules  and  orders   of  the  forthwith.     Re  DraJt^ford,  Cress. 

InsoWent  Court,  Rule  12,  which  100;  lU  Jaklin^  ib.  93. 

gives  the  form  to  be  used.    See  (r)  Rale  14. 

App.  p.  45.    Where  the  insolvent  («)  Re  Wait,  Cress.  127. 
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Schedule  and  Balance  Sheets  how  Signed^ — The  sche-  Chap.  ii. 

dule  must  be  signed  by  the  insolvent  (/),  and  the  schedule 

and  balance  sheet,  with  every  amendment  thereto,  must  be  ^*^® 
read  over  in  his  presence  by  or  in  the  presence  of  the  attor-  J^^^  ^^^^^ 
ney  named  in  the  retainer,  before  the  insolvent  signs  it;  and  how  signed! 
the  balance  sheet,  and  every  side  of  every  sheet  of  the 
schedule,  and  of  any  amendment  thereof,  must  be  signed 
by  the  insolvent.     Such  signature  must  be  attested  by  the 
attorney,  and  not  by  any  clerk;  and  such  reading  over 
signatures  and  attestation  must  be  verified  by  the  affidavit 
of  the  attorney,  to  be  filed  with  the  schedule ;  for  preparing 
and  swearing  which  affidavit  no  charge  may  be  made  {u). 

Filing  Schedule.l — The  schedule  is  filed  forthwith  in  the  Filing 
court,  together  with  all  books,  papers,  deeds,  and  writings,  schedule. 
in  any  way  relating  to  the  insolvent's  estate  or  effects  in  his 
possession,  or  under  his  order  or  control  (r.) 

An  application  for  leave  to  file  the  schedule  after  the  Application 
expiration  of  the  fourteen  days  must  be  supported  by  an  ^  *>*«  *ftcr 
affidavit  in  the  form  prepared  by  the  court  (n?).  fourteen 

Order  for  Hearing  in  County  Court^ — The  court  in  Order  for 
London  ailer  the  filing  of  the  schedule  *<  forthwith"  makes  Clearing  in 
an  order  referring  the  petition  for  hearing  to  the  county  *^**"°^ 
court,  within  the  district  of  which  the  insolvent  is  in  cus- 
tody, and  transmits  the  petition  and  schedule  to  such  court 
for  hearing  (x).     This  order,  with  duplicates  of  the  peti* 
tion  and  schedule,  is  ready  for  delivery  at  the  opening  of 
the  office  on  the  second  day  (exclusive  of  Sunday)  after 
the  filing  of  the  schedule,  but  is  not  issued  before  {jf\ 
The  town  agent  should  obtain  these,  and  forward  them  to 
the  insolvent's  attorney,  who  should  deliver  them,  together 
with  all  books,  papers,  and  accounts  in  the  insolvent's  pos- 
session, and  relating  to  his  debts,  credits,  or  estate,  to  the 
registrar  of  the  county  court  to  which  the  petition  is  re- 
ferred. 

Appointment  of  and  Order  for  Hearing."] — The  judge  Appolnt- 
of  the  county  court  will  appoint  a  time  and  place  for  the  ™^°'  *jj» 
insolvent  to  be  brought  up  before   the   court,  and   ™U8ty°yjJ|^" 
cause  the  usual  notices  to  be  given  (z).     These  are  as  ing. 
follows : 


(/)  1  &  2  Vict.  c.  110,  fl.  69.  {y)  Rule  18. 

(h)  Rule  15.  (^)  10  &  U  Vict.  c.  102, 1. 10. 

(v)  1  fie  2  Vict.  c.  110,  a.  69.  See  form   of  order  for  hearing, 

w)  Rule  16.  App.  p.  51. 


i: 


>)  lOAllVictc.  102,8.10. 
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Paet  II. 
Notices. 


Notices. — How  Served^  ^c. 


[Insol- 


Notices.] — The  act  requires  that  notice  of  the  making 
of  the  vesting  order,  and  of  the  filing  of  the  schedule,  and 
of  the  time  and  place  appointed  for  the  insolvent  to  be 
brought  up,  be  given  by  the  court,  by  such  means  as  it 
shall  direct,  to  the  creditor  or  creditors  at  whose  suit  the 
insolvent  is  detained  in  custody,  or  to  their  attorney  or 
agent,  and  to  the  other  creditors  named  in  the  schedule, 
and  resident  within  the  United  Kingdom,  and  whose  debts 
amount  to  the  sum  of  5/.,  which  notice  must  be  inserted  in 
the  <'  London  Gazette,"  and  also,  if  the  court  thinks  fit,  in 
the  Edinburgh  and  Dublin  Gazettes,  or  either  of  thero,  and 
also  in  such  other  newspaper  or  newspapers  as  the  court 
directs  (a).  This  notice  must  be  given  to  the  creditors, 
whether  the  debts  are  admitted  or  disputed  (6). 


How 
served. 


Defective 
•ervioe. 


Sow  Served.'] — To  detaining  creditors,  and  creditors  for 
5  /.  or  more,  service  must  be  by  sixteen  days'  notice  by  per- 
sonal service  or  post,  and  to  the  attorney  or  agent  (resident 
more  than  ten  miles  from  London)  of  every  detaining  cre- 
ditor suing  by  attorney  (c). 

In  all  cases,  by  advertisement  in  the  <<  London  Gazette'* 
fourteen  days  before  the  day  of  hearing  (d). 

Where  the  insolvent  is  described  in  the  schedule  as 
having  resided  in  Scotland,  or  Ireland,  or  where  four  of  the 
creditors  so  reside,  by  advertisement  in  the  Edinburgh  or 
Dublin  Gazette,  fourteen  days  before  the  day  of  hearing  (e). 

Where  the  insolvent  is  described  in  the  schedule  as 
having  resided  in  some  county  in  England  other  than 
London,  Middlesex,  or  Surrey,  by  advertisement,  published 
eleven  days  at  least  before  the  day  of  hearing,  in  some 
newspaper  usually  circulated  in  the  neighbourhood  of  the 
insolvent's  last  usual  place  of  residence  in  such  county. 
This  rule  applies  to  each  of  such  counties,  if  there  be  more 
than  one,  in  the  description  ( /*). 

In  all  cases,  by  advertisement,  eleven  days  before  the 
day  of  hearing,  in  some  newspaper  most  usually  circu- 
lated in  the  county  or  place  where  the  case  is  ordered  to  be 
heard  {g). 

Defective  Seroice.] — Where  notices  have  been  served, 
but  not  in  time,  and  the  case  is  adjourned,  a  fresh  notice 
may  be  given,  in  such  time  as,  together  with  the  former 


(a)  l&2yict.  c.  110,  a.  71. 
See  form  of  notice,  App.  p.  52. 

(b)  Rule  20. 

(c)  Rule  20,  sect.  2. 


(d)  Rale  20,  sect.  3. 

(e)  Rule  20,  sect  4. 
(/)  Rale  20,  sect.  5. 
(s)  Rule  20,  lect.  6. 
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notioey  will  complete  the  regular  period ;  but  the  second  Chap.  ii. 

notice  will  not  be  effectual  unless  served  five  days  if  per- 

sonal,  and  six  days  if  by  post,  before  the  day  of  hearing ; 
nor  unless  the  insolvent  consents  to  waive  notice  of  oppo- 
sition ;  and  notice  for  the  original  hearing  is  of  no  effect 
if  served  less  than  seven  and  nine  days  in  such  cases  re* 
spectively  (A). 

Waiver  o/l]— Where  the  service  has  been  defective,  the  Wiiver  of. 
creditor  by  appearing  to  oppose  waives  the  defect  (t). 

Proof  of  Service.] — As  to  the  proof  of  such  notices ;  of  Proof  of 
those  in  the  •*  London   Gazette  "   no  proof  is  needed  (A).  ■«▼««• 
Other  advertisements  may  be  proved  by  production  of  the 
paper  in  which  they  are  (/).     Service  personal  or  by  post 
may  be  proved  by  affidavit  of  the  messenger  (m). 

Affidavits  and  advertisements  (except  Uiose  in  the  ''  Lon- 
don Gazette  ")  must  be  lodged  between  twelve  and  four 
o'clock,  two  days  before  the  day  notified  in  the  **  London 
Gazette/*  for  the  hearing  (n). 

Warrant  to  bring  up  Iruolvent."] — The  judge  of  the  Warrant  to 
county  court  having  made  an  order  for  hearing,  may  issue  bring  np 
a  warrant  or  order  directed  to  the  governor,  keeper  or  inaoWcnt 
gaoler  of  any  gaol  in  which  the  insolvent  may  be,  directing 
him  to  bring  the  insolvent  before  the  county  court,  on  the 
day  appointed  for  the  hearing  of  his  petition,  or  at  any 
adjourned  sitting  held  in   the  matter  thereof;  and  may  Eipcnaet. 
order  the  expenses  of  bringing  him  up  to  be  paid  by  the 
provisional  assignee  out  of  the  estate  and  effects  of  tlie 
insolvent,  or  if  there  be  no  estate,  or  it  is  insufficient  for 
the  purpose,  out  of  the  interest  arising  from  th6  unclaimed 
fund  (o). 

Subpoenas  toWitnes8es.']^The  registrar  of  the  county  Sabpcenat 
court,  on  application,  issues  subpoenas  to  all  necessary  wit-  to  wit- 
nesses.    The  names  of  not  more  than  four  persons  may  >>^*^^* 
be  inserted  in   each   subpoena  (p).    The  party  requiring 
the  attendance  of  the  witness  must  tender  to  him  his 
expenses  {q), 

(A)  Role  20,  sect.  8.  (o)  10  &  U  Vict  c.  102,  ■.  10. 

(t)   Role  20,  Met.  9.  See  form  of  thii  warrant,   App. 

Ik)  Role  21,  lect.  1.  p.  53. 

(/)  Rule  21,  sect  2.  (/»)  1  &  2  Vict  c.  110,  n.  27. 

(m)Rale  21.  lects.  3,  4,  5.      107;  and  10  &  11  Vict.  e.  102, 

Form,  App.  p.  48.  b.  5.     See  form,  App.  p.  55. 

(»)  Rule  21,  aect.  7.  (v)  1  <*  2  Vict.  c.  110,  i.  27. 

B 


26  Production  of  Proceedings.  \^In9ol' 

Part  II.        Order  to  bring  a  Prisoner  cts  Witness.'] — If  any  pri- 

soner  whose  estate  has  been  vested  by  order  in  the  pro^i- 

Order  to     sional  assignee  is  a  necessary  and  material  witness  in  any 

bring  a        matter  pending  in  the  conrt,  the  court,  or  a  judge  of  the 

w^Mi*^  **  county  court,  may  order  him  to  be  brought  before  the  court, 

a  judge,  or  examiner,  as  often  as  is  requisite  (r).    In  cases 

where  this  is  necessary,  such  an  order  should  be  obtained. 

Prodaction      Production  of  Proceedings.] — The    registrar   of  the 

of  proceed-  county  court  must,  when  the  proceedings  and  papers  are  in 

^^  his  custody,  upon  receiving  a  day's  notice  from  the  insolvent 

or  a  creditor,  produce  them  for  inspection  at  any  time  before 

the  last  day  of  entering  opposition,  between  the  hours  of  ten 

and  three,  and  must  provide  copies,  if  required  («). 

(r)  1  &  2  Vict.  c.  110,  1.  27.  («)  1  &  2  Vict,  c  110,  i.  105, 

and  10  &  II  Vict  c.  102,  a.  10.      and  Rule  23. 
See  form  of  order.  App.  p.  55. 
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CHAPTER  m. 


Hearing  and  Adjudication. 


Hbabino,  28 : 

Certifleate  of  Prcfperty  de- 

livered  up. 
Discharge  of  Insolveni  on 

his  finding  Sureties. 

Neglect    ly     Insolveni    to 
appear. 

Adjournment. 

Power  to  commit  for  Con^ 

tempt. 
For  Pefywy. 
Opposition, 
Proof  of  Ddft. 
Friendly  Arrest. 
Reference   of  Schedule   to 

Examiner, 

Chrounds  of  Opposition, 
Examination  of  Insolvent 
and  Witnesses, 

Affidavits    and  Interroga- 
tories. 

Affidavits^  how  sworn. 

Evidence  for  Insolvent, 

CounsePs     Address     and 
Reply, 

Adjudioation,  33 : 

Warrant  ofAttomiy. 
Conditional  Discharge, 
Drom  what  time. 
Forthwith^  or  at  end  of  Six 

Months. 
At  end  of  Three  Years. 
At  end  of  Two  Years. 


Order    and  ,  Warrant   to 

Cfaoier. 
Imprisonment    within    the 

WaOs, 

Where  Insolvent  has 
been  out  of  custody, 
36. 

Offences 'AGAINST  Credi- 
tors GENERALLY,  36 : 

Fraudulent^     withholding 

Books f  ^. 
Concealment  of  Debts, 
Undue  Preference, 

Making  away  with  or 
Charging  Property, 

Offences  against  Credi- 
tors INDIYI  DUALLY,  37: 

Breach  of  Thrust. 

Contracting  Debts  fremdu- 
leiOfy,  or  by  false  pre- 
tences. 

Waiver  of  Fraud  by 
Creditor, 

Contracting  Debt  without 
reasonable  expectation  of 
paying  it, 

lyaudulentlg  obtaining  For- 
bearance. 

Vexatious  or  Frivohus 
Defence, 

Incurring  Damages  in 
Action  for  Orim.  Con., 

CfC, 
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38  Discharge  of  InsolvmU  on  hi$  finding  Sureties.  [Jiuvrf- 


Paet  If.    Costs,  41 : 

To  Oppoting  Creditar, 
To  Insolvent. 
Sow  Bscovsrsdm 

AlLOWAKCBTO  HfBOLYSHTy 

42. 


RsCOMMBlf  DATIOK  AVD  Ap* 
POIITTMBirT  OP   CeKDI- 

tor'8  AssionxBy  42. 

MiSTAKB  IN  OrDBR,  42. 

Rb-hbabikg   IK  Gabb  of 
Fraud,  kc^  42. 


Hearing.         Searing.'] — ^The  insolvent  court  in  London  having  made 

an  order  referring  the  petition  for  hearing  to  the  county 

court,  and  having  transmitted  the  petition  and  schedule, 

and  the  judge  having  appointed  a  time  and  place  for  such 

hearing,  and  caused  the  usual   notices  to  he  given,  the 

insolvent  being  brought  up  by  his  warrant  (a),  and  any 

witnesses  required  having  been  duly  summoned,  the  hearing 

Certificate   and  examination  takes  place.     If  any  property  has  been  g^iven 

^v^iaS^ up  by  the  insolvent,  a  certi6cate  from  the  provisional  assig- 

ap.'^^         nee,  or  other  sufficient  voucher,  must  be  produced  (fr). 

Discharge  Discfuirge  of  Insolvent  on  his  finding  Sureties.'] — ^The 
of  tnaolveot  court  in  London,  or  the  county  court,  may,  after  the  order 
oo  bia  find-  f^^  bringing  up'  the  insolvent  has  been  made,  on  giving 
t^'  notice  to  the  detaining  creditors  (c),  direct  that  the  insol- 

vent shall  be  discharged  out  of  custody  on  his  finding  two 
sufficient  sureties  to  enter  into  a  recognizance  to  the  pro- 
visional assignee  in  such  sum  as  the  court  may  think  fit ; 
with  a  condition  that  the  insolvent  shall  duly  appear  at 
the  time  and  place  fixed  for  his  hearing,  and  at  every 
adjourned  hearing,  and  shall  abide  by  the  final  judgment 
of  the  court,  and  on  such  other  terms  as  the  court  may 
impose ;  and  the  court  may  issue  a  warrant  to  the  gaoler  to 
discharge  the  insolvent  accordingly  (d).  An  insolvent 
desiring  to  be  discharged  on  sureties  till  the  iTearing,  must 
apply  in  the  office  of  the  court,  and  deliver  the  names,  &c, 
of  the  necessary  parties,  entered  in  the  proper  printed 
form;  he  will  thereupon  receive  a  form  of  notice  to  be 
served  on  the  detaining  creditor  and  the  proposed  sureties, 
containing  an  appointment  for  entertaining  such  applica- 
tion («).  In  order  to  enable  persons  residing  more  than 
ten  miles  from  the  London  court  to  enter  into  such  recog- 
nizances without  their  appearing  at  PortugaI*street  for 
that  purpose,  the  court  has  power  to  appoint  persons  in 
the  various  towns  and  places  in  the  country  to  receive  such 

(a)  As  to  this  warrant  and  ez-      App.  p.  56. 

pensea,  aee  ante,  p.  25.  {d)  lli  2  Vict.  e.  110,  a.  38. 

(b)  Role  27.  (e)  Rulea  and  ordora  of  Inaol- 
(e)  See  form   of  this  notice,      vent  Cout,  Rale  19. 
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recognizanceBrf).    The  judges  of  the  county  court  may  Crap. ixi. 

also  take    such   recoffuisances  from    sureties   willing  to 

acknowledge  them  (^.  The  recognisances  when  taken 
are  transmitted  to  and  filed  in  the  London  court.  If  taken 
before  a  judge  of  the  county  court  no  oath  of  their  execu- 
tion is  necessary  (A) ;  if,  however,  they  are  taken  before 
a  person  appointed  by  the  court,  an  affidavit  of  their 
having  been  duly  taken,  must  be  made  by  some  person  pre- 
sent when  they  were  taken,  and  filed  with  them.  For  the 
taking  of  eveiy  recognizance  the  fee  is  2  s,  6  d.  (t).  So 
soon  as  it  is  taken,  justified  by  affidavit  (A),  and  filed,  the 
court  issues  an  order  and  warrant  to  the  gaoler  for  the 
discharge  of  the  insolvent  (Z),  and  the  insolvent  is  free 
from  arrest  or  imprisonment  by  any  creditor  whose  debt  ia 
specified  in  the  schedule  until  the  time  appointed  for  his 
hearing,  or  such  further  time  as  the  court  by  indorsement 
on  the  order  from  time  to  time  may  appoint  (m). 

If  at  the  time  and  place  fixed  for  the  hearing,  or  any  Neglect  by 
adjourned  hearing,  the  insolvent  (not  being  prevented  by  ineolTeiit  to 
illness  or  other  lawful  impediment  allowed  of  by  the  court)  ^PP^''- 
does  not  duly  appear,  the  recognizance  is  forfeited,  and  the 
amount  secured  thereby  is  recoverable  in  a  summary  way 
by  distress  and  sale  of  the  g^Qjds  of  such  sureties  as  the 
court  directs.  The  amount  so  recovered  is  applied  for  the 
benefit  of  the  creditors  as  if  it  were  part  of  the  insolvent's 
estate.  The  court  may  also  issue  a  warrant  for  the  arrest 
of  the  insolvent,  and  deliver  him  to  the  custody  of  the  gaoler 
in  whose  keeping  he  was  when  discharg^ed,  who  is  to  retake 
him ;  all  detainers  which  were  in  force  against  him  at  the 
time  of  his  dischargCi  or  have  been  since  lodged  against  him, 
are  in  force,  and  on  his  appearance  at  the  hearing  he  is  for 
all  purposes  in  the  custody  in  which  he  was  at  the  time  of 
his  discharge  (n).  Recognizances  of  sureties  entered  into 
before  the  transfer  of  the  jurisdiction  to  the  county  court 
by  10  &  11  Vict.  c.  102,  are  by  that  act  made  binding  on 
the  persons  who  have  entered  into  them  if  the  insolvent  does 
not  appear  at  the  time  appointed  before  that  court  (o). 

Adjournment^ — If   the   judge  entertains    any   doubt  A^jonm* 
touching  any  matter  alleged  against  the  insolvent  at  the  ^^^ 
hearing,  to  prevent  his  discharge,   or  otherwise  touching 

(/)  2  &  3  Yict  c.  39,  n.  2  (k)  See  form  of  this  affidavit, 

and  3.  ApP*  P*  ^^* 

(ff)  lb.  8.  5,  and  10  &  11  Vict  (i)  2  &  3  Vict  c.  39.  a.  6.  See 

c  102,1.10.    See  form  of  reoog-  form  of  order  and  warrant  to 

nixanoe,  App.  p.  57.  gaoler,  App.  pp.  59,  60. 

(A)  2  &  3  Vict.  c.  39, 8.  5.  (m)  1  &  2  Vict.  c.  110,  s.  38. 

(0  2  &  3  Vict.  c.  39,  i.  3.  See  (n)  lb.  s.  36. 

Corm,  App.  p.  68.  (o)  10  &  11  Vict  c.  102, 1. 11. 
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Part  ii.    the  schedule,  or  the  examination  of  the  insolvent ;  or  if  it 

appears  to  be  necessary  that  any  amendment  should  be 

made  of  the  schedule  ;  or  if  the  insolvent  refuses  to  be 
sworn,  or  does  not  answer  upon  oath  to  the  satisfaction  of 
the  judge ;  the  judge  may  adjourn  the  hearing  and  exami- 
nation to  some  future  sitting  of  the  court.  The  insolvent 
upon  such  adjournment  remains  in  custody,  and  may  be 
again  brought  up,  and  the  hearing  and  examination  may 
be  further  proceeded  in  as  often  as  the  judge  thinks  fit ; 
provided  that  when  the  hearing  is  adjourned  by  the  judge 
generally,  he  must,  upon  the  application  of  the  insolvent 
(to  be  made  within  such  time  as  the  judge  directs),  order 
him  to  be  brought  up  for  rehearing  accordingly,  and  such 
.notice  thereof  must  be  given,  and  to  such  parties,  as  the 
judge  directs  (p). 

Power  to  Power  to  Commit  for  Contempt.] — The  judge  of  the 
commit  for  county  court,  when  exercising  his  functions  under  the 
contempt,  statute  which  gives  to  his  court  jurisdiction  with  respect 
to  the  hearing  of  insolvents,  has  power  to  commit  for  con- 
tempt ;  this  power  he  enjoys  as  incident  to  a  judge  of  the 
insolvent  couSrt,  and  not  under  the  power  given  him  by  the 
county  court  act;  this  should  therefore  be  observed  in 
making  out  the  warrant  for  commitment* 

Commit-  Commitment  for  Perjuri/.]  —In  what  cases,  and  how 
mcnt  for  ii^^  judge  may  commit  persons  to  take  their  trial  for  perjury, 
P^*^""^'       see  ante.  Part  I,  p.  100,  and  Appendix  to  Part  I,  p.  202. 

Opposition.  Opposition*"]  — A  creditor  before  he  can  oppose  the  in- 
Notice  of.  solvent's  discharge,  must  have  given  notice  in  writing  to 
the  prisoner  of  his  intention  to  do  so  two  clear  days  before 
the  day  of  hearing,  exclusive  of  Sundays,  and  both  of  the 
day  of  giving  the  notice  and  of  the  hearing  (^).  If,  however, 
any  one  creditor  has  given  notice,  the  others  may  be  heard 
to  oppose,  though  they  have  omitted  to  do  so  (r).  This 
notice  must  be  served  personally  (;). 

If  an  opposing  creditor  having  given 'notice  of  his  oppo- 
sition agrees  without  the  privity  of  the  other  creditors,  to 
withdraw  his  opposition  in  consideration  of  a  promise  to  pay 
a  sum  of  money,  even  though  it  be  made  by  a  third  person, 
it  is  illegal,  and  the  contract  cannot  be  enforced  {t). 

{p)  1  &  2  Vict.  c.  no.  1.  72.  (r)  1  &  2  Vict  c  110,  s.  72. 

See  form  of  order  for  adjoamed  («)  Rnle  22,  Cooke's  iDsoWent 

hearing,  App.  p.  60.  Practice,  162. 

(7)  1  &  2  Vict.  c.  110,  8.  72,  (0  Hall  ▼.  JD^ton,  17  Q.  B. 

and  Rale  22,  sect.  2.  785.    S.  C,  21  L.  J.,  Q.  B.,  224  ; 
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Proof  of  jDebt»2—^^^  insolvent  requires  it,  a  creditor  Chap.iii. 

before  he  can  oppose  or  examine  the  insolvent  most  make 

oath  or  affidavit  of  his  debt,  or  otherwise  give  satisfactory  Proof  of 
proof  of  his  right  to  oppose  (u).  ^^^ 

The  debt  must  be  one  the  amount  of  which  is  either 
certain  or  may  be  ascertained  by  computation  and  without 
the  intervention  of  a  jury,  and  not  merely  a  claim  for 
unliquidated  damages  (v).  If  it  be  barred  by  the  statute 
of  limitations  the  creditor  cannot  oppose  (m). 

If  there  be  a  bond  fide  debt  existing,  the  fact  of  the  arrest  Friendly 
being  friendly  or  collusive  is  no  ground  for  dismissing  the  vrest. 
petition  (a?). 

Reference  of  Schedule  to  Examiner^ — The  judge  may,  Reference 
upon  the  appfication  of  a  creditor  supported  by  oath  or  of  schedule 
affidavit,  refer  the  schedule  to  the  registrar  of  the  court,  or  ^.^'a- 
to  an  examiner  duly  appointed  to  investigate  the  insolvent's 
accounts,  and  examine  into  the  truth  of  his  schedule.     The 
provision  relating  to  this  will  be  found  in  sect.  74  of  the  act 
1  &2yict.  c.  110(3^). 

Grounds  of  Opposition,'] — Before  the  examination  of  the  Gronndi  of 
insolvent  is  commenced,  the  opposing  creditor,  his  counsel,  opposition, 
or  attorney,  should  state  to  the  court  shortly,  and  in  their 
proper  order,  the  grounds  of  opposition.     These  may  be, 
1st.     Objections   to  the   petition  (2;)  or  schedule  (a) 
which  shew  that  the  insolvent  has  not  complied  with 
the  requirements  of  the  act. 
2d.  That  the  insolvent  has  been  guilty  of  acts  which 
are  injurious  to  the  general  body  of  creditors,  and 
which  render   him   liable  to  three   years'  deten- 
tion (5). 
8d.  That  he  has  committed  acts  which  are  injurious  to 
creditors  in  their  individual  capacity,   and  which 
render  him  liable  *to  two  years'  detention  (c). 

Examination  of  Insolvent  and  Witnesses.] — The  insol-  Examins- 
yent  being  sworn,  the  opposing  creditor,  his  counsel,  or  *'°°  ®^  "*' 
attorney,  may  put  such  questions  to  him,  and  examine  such  ^j^^". 


16  Jar.  270.    HilU  v.  MUson,  Yes.  479;  JSjt  parU  lU^ty^  2 

8  Exr.  751.    See  also  Murray  t.  Rose,  245. 

IZeevM,  8  B.  &  C.  421.  (jr)  Rt  Field,  Cress.  236. 

(tt)  1  &  2  Vict  c  110,  s.  72.  (y)  App.  p.  21.     See  form  of 

(v)  Po*i,  p.  46.  order  for  reference,  App.  p.  54. 

(w)  B§  Boy$t  Cooke's  Insolvent  (x)  Ante,  p.  7. 

Prac.  164  ;  He  ValMt,  ib.  165.  (a)  Ante,  p.  19. 

A  debt    barred  by    the  statnte  (b)  Pott,  p.  36. 

cannot     be     proved    in    bank-  (c)  Pot/,  p.  37. 

mptcy.    Bie  parte  Dewdney,  15 
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82  Evidence  for  Imohent  [InnH' 

Past  it.  witnesses  as  the  judge  may  think  fit,  toudiiog  the  matters 
contained  in  the  schedule^  and  tonching  such  other  matters 
as  in  the  opinion  of  the  judge  it  may  be  fit  and  proper  to 
inquire  into  {d).  The  creditor  himself  may  be  a  witness* 
The  rules  of  evidence  as  regards  both  Uie  nature  and 
method  of  proof,  and  the  examination  of  witnesses,  are  the 
same  as  in  ciyil  actions  (e). 

The  witnesses  having  been  examined  in  chief,  the  insoW 
vent,  or  his  coimsel  or  attorney,  may  cross-examine 
them(/). 

^  dIntaJ.  -Affidavits  and  Interrogatories^ — In  addition  to  the  cvi- 
rontoriet.  ^®°^  given  by  the  insolvent  and  witnesses,  the  judge  mayt 
in  cases  where  the  usual  place  of  abode  of  the  insolvent,  at 
or  lately  before  his  imprisonment,  has  been  other  than  in 
the  county  or  riding  where  he  is  brought  up,  receive  affida- 
vits of  creditors  or  other  persons  not  resident  within  such 
eounty  or  ridings  in  opposition  to  the  insolvent's  discharge. 
The  judgpe  may  also  permit  interrogatinies  to  be  filed  for  the 
examination  or  cross-examination  of  persons  making  such 
affidavits,  and  may  adjourn  the  hearing  till  they  are  satis- 
factorily answered  {jg). 

Affidaviti,  AffidaviiSi  haw  sworn.]  Affidavits  may  be  sworn  before 
■wom.  ^^  court  or  judge,  or  any  commissioner  appointed  by  the 
court,  or  before  a  master  extraordinary  in  Chancery,  or 
commissioner  appointed  by  a  superior  court,  or  in  Scotland 
or  Ireland  before  a  magistrtite(A),  or  before  the  registrar  (i); 
also  by  prisoners,  before  a  magistrate,  or,  if  the  magistrate 
does  not  attend  within  twelve  hours^  before  the  keeper  of 
the  gaol  (j). 

Evidenoe  Evidencefor  Insohent.] — ^The  examination  of  witnesses^ 
for  intol-  or  the  reading  of  affidavits  on  the  part  of  the  opposing 
^^^*  creditors,  being  closed,  the  counsel  for  the  insolvent  may 

examine  him  upon  the  whole  of  the  case,  in  explanation  of 
his  former  evidence,  or  in  contradiction  to  the  witnesses  or 
affidavits  produced  against  him.  The  insolvent  is  liable  to 
be  re-examined  on  the  part  of  the  opposition,  upon  all  the 
points  referred  to  in  the  examination  by  his  own  counsel^ 
but  not  as  to  any  new  matter.  Witnesses  may  then  be 
examined  on  the  part  of  the  insolvent.  If  he  appear  to 
have  disposed  of  any  property,  or  if  any  has  been  in  any 

(<0  1  &  2  Vict.  e.  110,  t.  72.  (A)  1  &  2  Viet  e.  110»  1. 112. 

(0  Anie,  Part  1,  p.  105.  (t)  19  &  20  Viet.  e.  108.  s.  58. 

(/)  See  roles  for  cross-eztmi.  (j)  8  &  9  Viet.  c.  127,  s.  7. 

nmtioa,  mnte,  Part  1,  p.  106.  App.  to  Part  I,  p.  186. 
(y)  1  &  2  Viet  c.  110, 1.  73. 
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manner  taken  from  him,  he  is  hound  to  produce  all  witnesses  Chap.  hi. 
who  can  explain  such  dispositions  or  removals  (A). 

CounseTs  Address  and  B.eply^ — The  evidence  on  hoth  Coimaer« 
sides  heing  concluded,  the  opposing  counsel  may  address  tddregt  and 
the  courty  and  the  insolvent's  counsel  is  entitled  to  a  general  ^^^1* 
replj. 

Adjudication^ — After    the    examination  is  concluded,  Adjadict- 
then  upon  the  insolvent's  swearing  to  the  truth  of  his  sche  ^^^ 
dule  (and  executing  a  warrant  of  attorney,  authorising  one  Warrant  of 
of  the  assignees  to  enter  up  judgment  against  him  in  one  ^^^^^1' 
of  the    superior  courts  for  the  amount  of  the  dehts  in  the 
schedule,  or  so  much  thereof  as  are  unsatisfied)  (Q,  the  court 
may  adjudge  that  the  insolvent  is  entitled  to  the  henefit  of 
the  act,  and  that  he  shall  he  discharged  from  custody  at  such 
time  as  the  court  shall  direct  (m),  and  may  make  a  warrant 
to  the  gaoler  accordingly  (n). 

The  adjudication  and  order  may  he  made  without  speci- 
fying the  debts,  sums,  or  claims,  or  naming  the  creditors, 
except  so  far  ae  is  necessary  to  distinguish  between  those 
as  to  whom  an  insolvent  is  discharged  forthwith,  and  those 
as  to  whom  he  is  discharged  from  some  future  period.  The 
detainer  or  detainers  with  respect  to  which  he  is  discharged 
must  be  specified  in  the  warrant  to  the  gaoler  (»i).  If, 
however,  the  petitioner  shall  have  previously  petitioned  under 
the  protection  statutes  any  court  of  insolvency,  whether 
county  court  or  in  London,  and  the  matter  of  such  petition 
be  still  pending,  the  adjudication  is  not  to  extend  to  any 
debt  or  debts  contracted  prior  to  such  petition  for  protection, 
and  the  judge  is  to  certify  the  matter  by  indorsement  on  the 
schedule  before  its  return  to  the  court  in  London  (o). 

Conditional  Discharge."]— If  it  appear  to  the  court  that  Condi- 
certain  matters  or  things  ought  to  he  performed  by  or  on  tional  dii- 
behalf  of  the  insolvent  before  his  discharge,  but  that  it  is  ^"^K** 
not  expedient  to  adjourn  the  case,  the  order  for  discharge 
and  warrant  may  be    conditional    on  the   performance  of 
such  things,  and  may  provide  that  on  their  non-perform* 
ance,  the  hearing  shall  stand  adjourned  according  to  the 
direction  made  (p). 

(*)  Cooke,  p.  185.  (m)  1  &  2  Vict,  c  110,  i.  75. 

(/)  1  &  2  Vict  c  no,  I.  87.  {n)  lb.  t.  83. 

See  further  of  tliif,  and  how  exe-  (o)  Roles  of  practice  in  the 

cution    may  be  taken    thereon,  connty  court,  No.  197,  App.  to 

pott,  p.  44.    See  form,  App.  p.  Part  I,  p.  91. 
61.  (p)  1  &  2  Vict  c.  110,  t.  84. 
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34  From  what  Time.  [ImoI- 

Part  II.        From  what   Ttme.]— Where  no  cause  appears  to  ih.e 
contrary,  the  discharge  may  be  forthwith,  or   so  soon 


From  what  the  insolvent  shall  have  been  in  custody  at  the  suit  of  one 
r  °^  hL{fii     ^^  more  persons  as  to  whose  debts  and  claims  the  discharge 
or  at  the '    ^^  adjudicated,  for  such  period,  not  exceeding  six  months  in 
end  of  liz    the  whoIe,  as  the  court  directs  (q).     This  is  usually  called 
months.      the  "  discretionary  power  "  of  the  court. 
At  end  of        If,  however,  it  appears  to  the  court  that   the  insolvent 
three  years,  has  fraudulently,  with  intent  to  conceal    the  state  of  his 
affairs,  or  to  defeat  the  objects  of  the  act,  destroyed,   or 
otherwise   wilfully    prevented  or  purposely   withheld,  the 
production   of  any   books,  papers,  or  writings  relating  to 
such  of  his  affairs  as   are  subject  to  investigation  under 
the  act ; — or  kept,  or  caused  to  be  kept,  false  books,  or 
made  false  entries  in,  or  withheld  entries  from,  or  wilfully 
altered  or  falsified,  any  such  books,  papers  or  writings  ;— 
or  has  fraudulently,  with  the  intent  of  diminishing  the  sum 
to  be  divided  among  his  creditors,  or  of  giving  an  undue 
preference  to  any  of  his  creditors,  discharged  or  concealed, 
any  debt  due  to,  or  from,  him  ;— or  made  away  with,  charged 
mortgaged,  or  conceal^  any  part  of  his  property,  of  what 
kind    soever,  either  before    or  after   the   commencement 
of  his  imprisonment ; — then  the  court  may  adjudge  that  the 
insolvent  shall  be  discharged,  and  entitled  to  the  benefit 
of  the  act  so  soon  as  he  shall  have  been  in  custody  at  the  suit 
of  some  one  or  more  of  the  persons  as  to  whose  debts  anfl 
claims  such  discharge  is  adjudicated,  for  such  period  or 
periods,   not  exceeding  three  years  in  the  whole,  as  the 
court  shall  direct,  to  be  computed  as  aforesaid  (r). 
At  end  of        ^q^  if  it  appear  to  the  court  that  the  insolvent  has  con- 
two  yean,   tracted  any  of  his  debts  fraudulently,  or  by  means  of  a 
breach  of  trust,  or  by  means  of  false  pretences ; — or  with- 
out having  had  any  reasonable  or  probable  expectation  at 
the  time  when  contracted  of  paying  the  same ;— or  shall 
have  fraudulently,  or  by  means  of  false  pretences,  obtained 
the  forbearance  of  any  of  his  debts  by  any  of  his  creditors ; 
—or  shall  have  put  any  of  his  creditors  to  any  unnecessary 
expense  by  any  vexatious  or  frivolous  defence  or  delay  to 
.       any  suit  for  the  recovery  of  any  debt  or  sum  of  money  due 
from  him  to    such   creditor ; — or   shall    be  indebted   for 
damages  recovered  in  any  action,  for  criminal  conversation 
with  the  wife,  or  for  seducing  the  daughter  or  servant,  of 

(q)  I  k2  Vict  c.  110.  s.  76.  Also,  forthwith  as  to  some  of  the 

See  forms  of  order  for  adjudica«  creditom,  and  at  a  future  period  as 

tion  forthwith,  and  gaoler's  war-  to  others.    App.  pp.  64*  65. 
rant  thereon,  ai;d  the  like  at  a  (r)  1  &  2  Vict.  c.  110,  s.  77. 

future  period,  App.  pp.  62,  63.  See  form,  App.  p.  66. 


venctf.]  Front  what  Time,  35 

the  plidntiff  in  such  action,  or  for  breach  of  promise  of  mar-  Cbap.iii. 
riage  made  to  the  plaintiff  in  such  action  ;-»or  for  damages 
recovered  in  any  action  for  a  malicious  prosecution,  or  for 
a  libel  or  for  slander  by  the  plaintiff  ;^-or  in  any  other  action 
for  a  malicious  injury  done  to  the  plaintiff  therein,  or  in  any 
action  of  tort  or  trespass  to  the  person  or  property  of  the 
plaintiff  therein,  where  it  shall  appear  to  the  satisfaction  of 
the  court  that  the  injury  complained  of  was  malicious  ;— 
then  the  court  may  adjudge  that  the  insolvent  shall  be  dis- 
charged and  entitled  to  the  benefit  of  the  act,  except  as  to 
such  debt  or  debts,  sum  or  sums  of  money,  or  damages,  as 
above  mentioned ;  and  as  to  such  debt  or  debts,  sum  or 
sums  of  money,  or  damages,  that  he  shall  be  so  discharged 
and  so  entitled)  as  soon  as  he  shall  hare  been  in  custody,  at 
the  suit  of  the  person  or  persons  who  shall  be  creditor  or 
creditors  for  the  same  respectively,  for  a  period  or  periods 
not  exceeding  two  years  in  the  whole,  as  the  court  shall 
direct,  to  be  computed  as  aforesaid  (^). 

It  has  been  doubted  whether  an  order  can  be  made  under 
both  the  above  sections,  although  it  has  been  the  usual 
practice  so  to  make  them.  "Wiiere  an  order  directed  that 
an  insolvent  should  be  discharged  as  to  all  his  debts,  except 
four,  at  the  expiration  of  six  months,  under  sect.  76 ;  and 
as  to  those  four  debts  at  the  expiration  of  sixteen  months, 
under  sect  78,  it  was  held  by  the  Court  of  Common  Pleas 
that  even  if  the  latter  part  of  the  order  were  invalid,  on  the 
ground  that  after  making  the  earlier  part  the  commissioner 
was  functus  officio^  still,  as  the  insolvent  was  not  dis- 
charged as  to  those  debts,  the  detainers  lodged  in  respect 
of  them  remained  in  force,  and  he  was  not  entitled  to  be 
discharged  on  habeas  corpus  (t)* 

The  adjudication  having  been  made,  the  judge  may  make  Order  and 
an  order  and  issue  a   warrant  to  the  gaoler  accordingly,  warrant  to 
ordering  the  insolvent's  discharge  from  custody  as  to  the  S^^^^' 
detainers  under  which  he  is  confined,  or  which  are  lodged 
against  him  before  he  is  out  of  custody,  for  debts  in  respect 
of  which  the  adjudication  has  been  made  («). 

In  any  of  the  above  cases,  where  the  prisoner  is  detained.  Imprison- 
the   judge   may,  if  he  think  fit,  order  ^t  the  insolvent  p«»*  ^'*^" 
shall  be  kept  within  the  walb  of  the  prison,  and  not  within  ^'^^"^^    '' 
the  rules  or  liberties  (v). 


(<)  1  &  2  Vict  c.  110,  s.  78.  S.  C,  1  L.  M.  &  P.  660. 

See  form,  App.  p.  67.  («)  1  &  2  Vict  c.  110,  s.  83 1 

(0  Bs  parte  VioleU,  10  C.  B.  and  10  &  11  Vict.  c.  102,  a.  10. 

891.    S.  C,  2  L.  M.  &  P.  279 ;  See  forms  of  orders  and  warrants, 

20  L.  J.,  C.  P.,  171.    See  also  App.  p.  64. 

Honey  t.  Hudson,  5  Exr.  845.  (v)  1  &  2  Yict  e.  110,  s.  8L 
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Past  n.       Where  Imolvent  hat  been  omt  of  cutiodg!] — Thit  h 

I      BolveDt  may  in  these  cases  be  deUined  or  arrested  ai  the 

^]^  ""  suit  of  one  or  more  creditors  with  respect  to  whom  his  de- 

benoiuor  ^^^^^'^  ^  adjudged ;  but  when  the  time  of  their  detentkm 

cQitodj.      ^  determined,   he  ia  entitled  to  the  benefit  of  the  act, 

though  he  has  been  out  of  actual  custody  part  of  the  time 

by  reason  of  his  not  baring  been  arrested  or  detained  (fv). 

The  effect  of  an  arrest  under  the  above  power  is  to  tAe 

the  case  out  of  the  insolvent  Act  entirely,  and  to  leave  the 

insolvent  liable  to  arrest  during  the  period  of  remand,  as 

if  the  Act  had  not  passed  (op).    Accordingly,  the  insolvent, 

by  paying  the  creditor  at  whose  suit  be  ia  remanded  his 

deb^  b  entitled  to  be  discharged  from  custody,  and  sodi 

payment  is  valid  in  law  (y). 


Offienees 

against 

creditor! 

generally. 


Fraodo. 
lent  with- 
holding 
booka,  &C. 


Conceal- 
ment of 
debts. 


Undae  pre- 
ference. 


Makinf 
awsT  with 
or  cbargiog 
property. 


Offences  aaahut  Creditorw  generalfym] — ^The  fbllowiiig 
remarks  apply  to  those  acts  which,  when  oonnnitted  by 
the  insolvent,  are  injurious  to  his  creditors  generally,  and 
which,  if  proved,  render  him  liable  to  be  imprisoned  for 
three  years. 

As  to  what  constitutes  a  fraudulent  withholding  of  books 
or  papen,  keeping  false  books  or  aoooonts,  or  wilfnlly 
altering  or  falsifying  them,  it  is  needless  to  add  any  re- 
marks ;  it  may  be  useful,  however,  to  direct  attention  to 
the  Bankrupt  Act,  12  &  13  Vict.  c.  106,  s.  201,  which 
contains  a  somewhat  similar  provision. 

The  next  offence  in  order  is  the  insolvent's  fraudulently, 
with  the  intent  of  diminishing  the  sum  to  be  divided  among 
his  creditors,  or  of  giving  an  undue  preference  to  any  of 
them,  discharging  or  concealing  any  debt  due  to  or  from  him. 
What  is  a  concealment  of  a  debt  must  depend  upon  the 
particular  circumstances  of  each  case,  and  c^ls  for  no 
observations.  With  regard  to  undue  preference,  as  this 
portion  of  the  statute  is  of  a  penal  character,  decisions 
respecting  fraudulent  preferences  void  against  assignees  of 
a  bailkrupt  or  insolvent,  though  somewhat  analogous,  can- 
not, perhaps,  be  considered  as  strictly  in  point ;  they  may, 
however,  form  a  considerable  guide  in  determining  what  is 
an  undue  preference  within  the  meaning  of  the  act.  These 
having  been  already  mentioned,  need  here  be  only  referred 
to  (z). 

The  last  of  this  class  of  offences  is,  making  away  with, 
charging,  mortgaging  oc  concealing,  his  property  before  or 


(w)  1  &  2  Vict  c  110,  B.  85. 

(x)  Tumor  v.  Darnell,  5  M.  & 
W.  28 ;  Bilion  ▼.  Ctipperitm,  9 
M. &  W.478 ;  Orowcoek t.  Wal- 


ier,  11  A.  k  E.  165. 

(y)  Vhurw.BmwivUf  9 
266. 

(x)  Anie,  p.  16. 
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after  the  commenoement  of  the  imprisonmeDt.     The  offence  Chap.  hi. 

of  making  away  with  property  applies  not  only  to  caaea  in 

which  the  insolrent  has  deprived  all  his  creditors  of  the 
benefit  of  it,  but  also  where  he  has  given  up  the  whole  of 
his  property  to  one  or  two  creditors,  to  the  prejudice  of  the 
rest  (a). 

Offences  against  Creditors  indimduaHy.'] — We  will  now  Offences 
consider  those  offences  which  are  injurious  to  the  creditors  '^1^?'^ 
individually,  and  which   render  the  insolvent  liable  to  ini«  ^^|J|j^. 
prisonment  for  two  years.  ally. 

Contracting  a  debt  by  means  of  ^*  a  breach  of  trust"  Breach  of 
does  not  apply  to  cases  where  a  trustee  is  guilty  of  a  breach  trust, 
of  trust  against  his  cestui  que  trust,  but  to  cases  in  which 
the  word  is  used  in  another  sense,  vis :  where  a  confidence 
has  been  established,  such  as  exists  between  principal  and 
agent  (6),  and  is  especially  applicable  to  the  cases  of  col- 
lectors, clerks,  commercial  travellers,  and  the  like ;  nor  as 
against  the  employer,  is  an  act  the  less  a  breach  of  trust 
because  it  amounts  to  an  embeszlement,  if  the  position  which 
enabled  the  insolvent  to  commit  the  act  was  created  by  a 
confidence  on  the  part  of  the  creditor  (c).  In  these  instances 
the  court  usually  acts  with  greater  severity  than  in  other 
cases  (dj. 

In  order  to  prove  that  a  debt  is  contracted  fraudulently,  Contrtct- 
or  by  means  of  false  pretences,  there  must  appear,  first,  the  ^  ^^^ 
fraudulent  intent  on  the  part  of  the  insolvent,  evidenced  by  ^^jJ'or 
any  deceit,  whether  by  word  or  act,  or  by  concealment  of  bj  ftjse 
the  truth  where  it  was  his  duty  to  declare  it ;  and  secondly,  pretences, 
that,  without   such   fraud  or  false  pretences,  the  creditor 
would  not  have  allowed  the  insolvent  to  contract  the  debt. 
The  frau4ulent  intent  must  be  shown  to  have  existed  at  the 
time  of  contracting  the  debt :  where  therefore  the  insolvent 
has  at  the  time  when  he  obtained  money,  or  goods  on 
credit,  acted  with  bona  fides,  no  subsequent  fraud  can  avail 
to  make  the  original  act  (the  contracting  of  the  debt),  frau- 
dulent within  the  statute  (e).     Fraud  may  be  evidenced  by 
any  false  statements  on  the  part  of  the  insolvent  which  are 
calculated  to  weigh  with  his  creditor  in  giving  him  credit, 
as  representing  that  he  had  an  order  for  a  particular  article 
which  he  seeks  to  obtain  (f)^  or  stating  that  he  has  an 

(e)  lUJohneock,  Cress.  170.        Manlon,  Cress.  253.     See  Mt^or 
As  where  mooej  received      Sempie^M  cage,  1  Leach  C.L.  420 ; 


for  a  specific   purpose  is  misap-  Roscoe  Crim.  Evtd.  608,  3d  edit., 

plied,  Re  Bgltr^  Crens.  5.  as  to  the  original  intention  wiih 

(c)  ReLingiey,  Cress.  43.  which  goods  are  obtained. 

(d)  Re  Davit,  Cress.  143.  (/)  iZe  Ogtton,  Cress.  105. 

(e)  Re  Bate,  Cress.  249 ;   ile 
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Part  II.   account  with  a  banker  on  whom  he  gives  a  bill  (^),  or  the 

like ;  these  instances  rank  under  the  head  of  contracting 

debts  "  by  means  of  false  pretences/'  and  are  analogous  to 
similar  offences  which  are  indictable  (h)j  and  as  to  which  it 
has  been  held  that  the  pretence  must  be  of  some  existing 
fact,  and  not  merely  a  pretence  that  the  party  would  do  an 
act  which  he  did  not  mean  to  do,  as  promising  to  pay  for 
gfoods  on  delivery  (i),  this  being  a  mere  promise,  so  that 
common  prudence  would  enable  the  creditor  to  guard 
against  injury  from  the  breach  of  it;  but  even  in  these 
cases  it  is  not  necessary  that  the  pretence  should  have  been 
by  words,  but  it  may  be  proved  by  the  acts  of  the  party, 
such  as  producing  false  papers,  or  assuming  a  character' 
which  does  not  belong  to  him  {k). 

The  word  <'  fraudulently*'  is,  however,  of  wider  significa- 
tion, and  includes  not  merely  rases  of  pretence,  whether  by 
word  ur  deed,  but  any  deceitful  or  dishonest  scheme,  plan, 
or  contrivance,  whereby  one  person  is  induced  to  pay 
money  to  or  for  another,  or  to  lend  money  to  him,  or  to 
sell  goods,  or  to  part  with  any  species  of  property  whereby 
a  debt  is  incurred  (/),  as  by  allowing  the  person  with  whom 
he  is  dealing  to  remain  in  ignorance  of  the  fact  of  his 
having  been  arrested  (m),  or  of  his  being  in  prison  (n),  or 
suffering  the  creditor  to  remain  in  error  as  to  a  material 
fact  (o),  or  to  act  on  a  false  representation  made  by  a 
stranger  (j)).  The  fraud  must  however,  in  all  cases  amount 
to  moral  fraud ;  a  false  statement  supposed  by  the  party 
making  it  to  be  true  will  not  suffice  {q). 

Although  fraud  on  the  part  of  the  insolvent  is  clearly 
proved,  the  court,  in  accordance  with  a  rule  well  known  to 
the  courts  of  common  law  in  cases  of  contract  (r),  holds, 
that  if  the  creditor,  being  aware  of  the  fraud,  dftes  any  act 
of  condonation  or  waiver  of  the  frauds  as  by  accepting  as 


Waiver  of 
fraad  by 
creditor. 


(jf)  Re  SteeTf  Cress.  135. 

(A)  7  &  8  Geo.  4,  c.  29,  s.  53. 
Ro8coe'aCrim.£Tid.  **Fabc  Pre- 
tences." 

(t)  R.  V.  Goodall,  Russ.  St  Ry. 
461. 

U)  R.  V.  DougUua,  7  C.  &  P. 
785,  note;  R.  v.  Barnard^  ib. 
784  ;  in  which  •  person  at  Ox- 
ford, wearing  a  commoner's  gown, 
bat  not  being  a  member  of  the 
university,  having  ordered  goods, 
was  held  to  have  obtained  them 
under  false  pretences. 

(/)  Cooke,  199. 

(m)  Re  Bray,  Cress.  89. 


(n)  Re  Toffreyt  Cress.  48. 

(o)  maw.  Gray,  1  Stark. 434. 

(p)  Pilmort  ▼.  Hood,  5  B.  N. 
C.  97. 

{q)  See  cases  in  which  this  dis- 
tinction is  pointed  out,  aiii«, 
Part  I,  p.  97,  note(m). 

(r)  See  Campbell  t.  Fleming^ 
I  A.  &  E.  40,  where  it  was  held 
that  if  a  party,  who  has  been  in- 
daoed  by  fraudulent  misrepresen- 
tation to  purchase  an  article, 
after  discovering  the  fraud,  con- 
tinues to  deal  with  it  as  his  own, 
he  cannot  recover  bock  the  money 
from  the  seller. 
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a  fresh  security  a  bond  (s\   or  warrant  of  attorney  (t),  or  Chap.  hi. 

by  accepting  payment  of  a  portion  of  the  debt  [u)  or  the 

like,  he  is  estopped  from  reverting  to  the  fraud  as  a  ground 
of  opposition. 

So  where  subsequently  to  and  with  knowledge  of  the 
fraud,  any  agreement  or  settlement  is  made  or  entered  into 
by  or  between  the  creditor  and  insolvent  which  has  the 
effect  of  altering  the  nature  or  character  of  the  creditor's 
claim  (v)y  as  by  a  submission  to  arbitration,  whether  there 
is  a  subsequent  award  or  not,  the  fraud  is  considered  as 
superseded  (to). 

There  is  often  a  question  of  much  nicety  as  to  what  con-  Contract- 
stitutes  the  contracting  of  a  debt  ^'  without  reasonable  or  ing  debt 
probable  expectation  at  the  time  when  contracted  of  paying  *"**®°V, 
the  same."  The  offence  being  classed  among  those  which  expectatioQ 
affect  the  creditors  in  their  individual  capacity  only,  the  of  paying 
inquiry  on  this  head  must  be  limited  to  the  particular  debts  it. 
due  to  those  creditors  who  oppose  the  discharge ;  and  an 
opposing  creditor  may  inquire  of  an  insolvent  what  his 
expectation  was  at  the  time  of  contracting  his  debt,  but  he 
will  not  be  permitted  to  extend  his  examination  for  the  like 
purpose  to  any  of  the  other  debts  contained  in  the  schedule. 
He  may,  however,  ascertain  by  the  examination  of  the 
insolvent,  and  his  schedule,  the  state  of  his  affairs  and  the 
extent  of  his  debts  at  the  time  of  contracting  the  particular 
debt  which  is  made  the  ground  of  complaint,  from  which 
the  court  may  judge  how  far  the  insolvent's  expectation  of 
being  able  to  pay  the  debt,  at  the  tune  of  its  contraction,  was 
reasonable  or  probable  (a?).  In  cases  where  there  is  any 
gpround  for  supposing  that  the  opposing  creditor  was  aware 
when  the  debt  was  contracted  that  the  insolvent  had  no  pro- 
perty, the  creditor  himself  should  be  examined  (^).  The  court 
in  coming  to  a  conclusion  on  this  head  of  opposition  must 
necessarily  take  into  consideration  various  circumstances; 
such  as,  the  immediate  pecuniary  state  of  the  insolvent ;  his 
future  expectancies,  either  reasonable  or  not ;  his  condition 
in  life,  and  that  of  his  immediate  relations ;  the  nature  and 
amount  of  the  debt,  whether  contracted  for  necessaries  or 
luxuries ;  all,  or  some  of  which  facts,  as  they  may  exist  in 
each  individual  case,  form,  when  viewed  both  separately  and 
in  the  aggregate,  the  grounds  from  which  the  court  must 
arrive  at  its  decision  in  each  particular  case.     One  rule 

(t)  Re  Seotton,  Cress.  102.  (x)  Cooke,  212.    The  practice 

(/)  Re  Streaehan^  Cress.  109.  as  there  laid  down  was  cited  and 

(tt)  Re  Gibbom,  Cress.  244.  approved  of  by  the  court  in  the 

(o)  Cooke,  210.  case  of  in  Re  Breweier^  Cress. 

(it)  Re  Athley,   Cress.    125 ;  192. 
Re  Taylor,  ib.  155.  (y)  Re  Breweter,  Cress.  192. 
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Part  n.  has,  however,  heen  observed  which  will  admit  of  definitiooi 

namely,  that  where  the  debt  has  been  contracted  by  the 

purchase  of  goods  by  the  insolvent  in  the  ordinary  coune 
and  bond  jidk  prosecution  of  his  business,  since  from  the 
very  fact  of  obtaining  them  he  provides  to  himself  a  pro- 
spective means  of  payment  on  their  sale,  the  court  will  not, 
unless  gross  improvidence  appears  in  the  transaction,  hold 
it  to  come  within  this  provision.  Where  an  insolvent,  wbo 
had  been  arrested  on  mesne  process,  whilst  out  on  bail 
purchased  goods  to  re*sell  for  which  he  never  paid,1the 
court  held  that  he  had  obtained  them  without  reasonable 
expectation  of  paying  for  them  (2;). 
Fraudu-  With  respect  to  tiie  ^  fraudulently  or  by  means  of  false 

lently  ob-   pretences"  obtaining  forbearance  of  debts  by  any  creditors, 
beuanoe  ^*  ^^  same  observations  are  applicable  as  those  which  have 
been  made  on  the  contracting  debts  in  a  similar  manner  (a). 
Vezatiims        In  order  to  prove  that  the  insolvent  has  put  any  of  his 
or  friTolons  creditors  to  unnecessary  expense  by  any  vexatious  or  frivo- 
delenoe.      j^^^^  defence  or  delay  to  a  suit  for  recovering  a  debt,  or 
sum  of  money  due  iioim  him,  the  proceeding  in  such  salt, 
unless  admitted  by  the  insolvent,  must  be  proved  in  the  usual 
way  (6).     The  amount  of  expense  occasioned  by  the  delay 
must  also  be  proved.     The  statute  only  applies  to  suits  for 
recovering  a  '*  debt,"  or  "  sum  of  money :"  actions,  there- 
fore, of  tort,  as  ejectment,  trespass,  case  and  trover,  are  not 
within  its  provisions,  nor  does  it  apply  to  actions  of  assump- 
sit to  recover  unliquidated  damages  for  the  breach  of  an 
agreement,  express  or  implied ;  since  in  these  cases  no  debt 
being  ascertained  it  cannot  be  shown  that  a  debt  or  sum  of 
money  is  <^  due"  (c).     It  is  impossible  from  the  nature  of 
the  offence,  to  lay  down  any  general  rule  as  to  what  is  a 
vexatious  or  frivolous  defence  or  delay ;  one  of  the  most 
common  evidences  thereof  is,  where  an  insolvent,  having 
pleaded  to  an  action,  at  its   trial  offers   no   defence  (ei).; 
or  before  trial  admits  his  liability ;  in  which  cases  the  court 
is  guided  by  what  took  place  at  the  time  of  the  trial  or 
-    admission.     So  where  the  insolvent  has  pleaded  a  state  of 
facts  impossible,  or  contrary  to  truth  (e).     If,  however,  the 
insolvent  appears  to  have  bond  fide  believed  that  he  had  a 
good  defence  to  an  action,  and  accordingly  resisted  it,  th^ 
defence  or  delay  cannot  be  considered  frivolous  or  vexatious ; 
although  owing  to  some  mistake,  either  in  fact  or  law,  under 
which  he  laboured,  he  is* not  justified  by  the  result  {f). 

(z^  lU  Sheiford,  Cress.  87.  (d)  Re  Clofftom,  Cooke,  218; 

(a)  Anie,  p.  37.  Re  Bedford,  ib.;  Re  Gotiiif, Crest. 

(b)  Ante,  Part  I.,   Chap.  viL       130. 

p.  78.  (e)  Re  Loving,  Cress.  117. 

(c)  Re  Hverard,  Cress.  195.  (/)  Re  Hmdie,  Cooke,  219. 
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A  defence  cannot  be  considered  frivolous  on  account  of  its  Cbap.  hi. 

being  technical,  if  there  be  a  reasonable  probability  of  its 

success  {g).  Another  consideration  which  frequently  weighs 
with  the  court  in  adjudicating  on  this  offence,  is  the  fact 
that  the  insolvent,  from  his  being  an  attorney,  or  otherwise 
specially  conversant  with  the  practice  of  courts,  is  fully 
aware  of  the  amount  of  expense  which  a  plaintiff  under  such 
drcumstanoes  will  incur^and  also  of  the  effect  of  such  a  course 
of  conduct  as  regards  himself  (A).  A  circumstance  also, 
which,  although  a  substantive  offence  in  itself  when  it 
co-exists,  as  it  frequently  does,  with  that  which  we  are 
now  considering,  aggravates  the  amount  of  blame  attaching 
to  each  separately,  is  the  insolvent's  employing  that  time 
which  is  gained  to  him  by  means  of  vexatiously  defending 
an  action,  in  making  away  with  his  property,  thus  wholly  or 
in  part  depriving  his  creditors  of  it  (t). 

The  last  offence  mentioned  by  the  statute  is,  where  the  Incarring 
insolvent  is  indebted  for  damages  in  an  action  for  criminal  danagct  in 
conversation,  seduction,  breach  of  promise  of  marriage,  ^^"^Joir 
malicious  prosecution,  libel,  or  slander,  or  for  malicious  ^,  * 
injuries.    The  court  in  the  first  six  of  these  cases  is  governed 
entirely  by  the  amount  of  the  verdict,  and  refuses  to  hear 
evidence  which  affects  the  merits,  since  otherwise  each  case 
might  be  re-tried  (A).     With  regard,  however,  to  the  con- 
dition and  station  of  life  of  the  defendant,  which,  although 
it  does  not  affect  the  amount  of  crime  attaching  to  the 
offence,  may,  and  probably  would,  have  materially  influenced 
the  jury  in  the  amount  of  damages  they  gave,  the  court  will 
receive  evidence  (/)• 

Where,  however,  the  damages  have  been  given  in  an  Dtmagetin 
action  for  a  malicious  injury,  the  statute  requires  that  it  actioo  for 
shall  «  appear  to  the  satisfaction  of  the  court  that  the  injury  »fli«0M 
complained  of  was  malicious ;"  in  these  cases,  therefore,  ^^'^* 
besides  the  proof  of  the  verdict  and  of  damages  having  been 
given,  evidence  aliunde  is  required  to  show  the  extetit  of 
that  malice  which  constitutes  the  offence  to  be  inquired 
into(m) ;  the  couirt,  however,  is  still  guided  in  its  judgment 
by  the  amount  of  the  damages  (n). 

Co9ts,2 — When  any  opposing  creditor  proves  to  the  Costs; 
satisfaction  of  the  judge  that  the  insolvent  has  done  any 
act  for  which  upon  adjudication  he  is  liable  to  remain  in 

C^)  JU  Hotkmiy  Cooke,  220.        Crest.  37 ;  He  Hmoard,  17  L.  T. 
(A)  Be  GIUb,  Creti.  127.  ^12. 


{i)  Ke  Lanmff,  Creee.  117.  ^^j  j^  p^^^^  C^^  ^29 ;  He 

(*)  Re  Palmer,  Cooke,    222  i      Mmh,  Cooke,  229. 
Re  Marek,  ib.  28 ;  Re  JaeMtan,         (»)  ju  Shepherd,  Cooke,  299. 
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*2  He-hearing  in  case  of  Fraud,  ^c.        \^InMoU 

Part  ii.  custody  for  a  period  not  exceedingr  three  yean,  the  judge  is 
directed  hy  the  act  to  order  the  taxed  costs  of  the  oppo* 

in/c^-    ^**^°°  *^  ^  P*^*^  ^  ^^  opposing  creditor  out  of  the  estate 
tor-  and  effects  of  the  insolvent,  hy  the  assignee,  before  any 

dividend  is  made ;  in  other  cases  also,  where  the  opposition 

is  suhstantiated,  or  effectual,  the  judge  may  so  order  if  he 

thinks  fit  (o), 
to  insol-  If  it  appears  to  the  judge  that  the  opposition  was  frivolous 

and  vexatious  he  may  award  such  costs  to  the  insolvent  as 

appear  to  him  to  be  just  and  reasonable,  to  be  paid  by  the 

creditor  making  the  opposition  (p). 
how  reco-        The  court  may  cause  these  costs  to  be  recoyered  in  the 

same  manner  as  costs  awarded  by  any  rule  of  the  superior 

courts  may  be  recovered  {q). 


▼ent 


vered. 


Allowance       Allowance  to  Insolvent'] — The  court  may  order  the  cre- 

to  insol-      ^tor  at  whose  suit  the  insolvent  is  detained,  to  pay  him  a 

^^  '  sum  not  exceeding  4  s,  per  week,  at  such  times  and  in  such 

manner  or  proportion  as  the  judge  directs,  and  may  order 

that  on  failure  of  pa3rment  the  insolvent  shall  be  discharged 

as  to  the  suit  of  the  creditor  or  creditors  failing  to  pay  (r  j. 

Reoom-  Recommendation  and  Appointment  of  Creditor's  As^ 

mendation  signee,'] — At  this  state  of  the  proceedings  any  one  of  the 
and  ap.  creditors  who  is  desirous  of  becoming  assignee,  may  signify 
of  mdi.  ^^^  willingness  to  be  appointed,  and  should  fill  up  an  ac- 
tor's assig-  ceptance  paper.  On  the  recommendation  of  the  judge  of 
nee.  the  county  court,  and  the  acceptance  paper  being  presented 

to  the  court  in  London  within  ten  days,  and  returned  to  the 
county  court,  the  registrar  of  the  court  will  give  a  receipt 
for  them,  and  will,  on  ascertaining  the  sufficiency  of  the 
acceptance,  prepare  the  order  of  appointment ;  which  may 
then  be  taken,  together  with  the  insolvent's  books  and 
papers,  if  any,  from  the  care  of  the  registrar  («). 

MisUke  in      Mistake  in  Order,] — If  any  order  or  warrant  for  the 

order.         discharge  of  an  insolvent  has  been  made  by  mistake,  on 

the  error  being  shown  to  the  judge  he  may  revoke,  annul, 

suspend,  or  amend  the  order,  and,  if  necessary,  re-commit 

the  insolvent  (^). 

Re-bearing      Re-hearing  in  case  of  Fraud,  ^"c] — The  adjudication 

in  case  of  and  order  are  final  and  conclusive  and  cannot  be  reviewed, 
fraud,  &c. 

(o)  1  &  2  Vict.  c.  110,  8.  82.  (r)  1  &  2  Vict  c.  110,  a.  86. 

See  forma  of  order  in  either  case,  (s)  See  ante,  p.  10.     For  form 

App.  pp.  69.  70.  of  acceptance  paper,  App.  p.  70. 

(p)  1  &  2  Vict.  c.  110,  a.  82.  (/)  1  &  2  Vict  c.  110,  a.  97. 

iq)  lb.  8.113. 
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unless  "  the  court "  (v)  shall  afterwards  see  good  and  suffi-  Chap.  in. 

cient  cause  to  believe  that  the  adjudication  has  been  made 

on  false  evidence,  or  has  been  otherwise  improperly  made, 
or  fraudulently  obtained ;  in  which  case  it  may  direct  a 
re^hearing  before  the  judge  of  the  county  court,  who  may 
annul  the  original  adjudication  and  order,  and  adjudicate 
upon  the  case  as  if  it  were  an  original  hearing,  and  if  ne- 
cessary may  remand  the  insolvent  to  the  custody  he  was  in 
before  the  hearing.  All  detainers  against  him  remain  in 
force  as  if  he  had  not  been  discharged.  If  he  refuses  or 
neglects  to  appear,  the  court  may  order  him  to  be  arrested. 
The  judge  may  in  such  second  adjudication  direct  that  the 
time  since  the  former  hearing  shall  not  be  calculated  in  the 
time  for  which  he  orders  his  detention  (v). 

The  application  for  a  re-hearing  upon  the  ground  of 
fraud  or  false  evidence  must  formerly  have  been  made  to 
the  Insolvent  Court  in  London  (n?).  Since  the  hearing  of 
insolvents  has  been  transferred  to  the  county  courts,  it  has 
been  held  that  the  court  in  London  has  no  jurisdiction  to 
make  an  order  for  re-hearing,  upon  the  ground  that  the 
provisions  of  the  statute  do  not  in  terms  apply  to  the  case 
of  an  adjudication  by  a  county  court,  and  that  on  principle, 
although  it  was  reasonable  to  vest  the  power  of  deciding  or 
re-hearing  in  a  tribunal,  of  which  all,  or  at  least  one,  of 
the  judges  had  presided  at  the  former  hearing,  it  would  be 
inconvenient  to  require  that  a  tribunal  should  have  to  de- 
cide whether  a  judge  had  been  deceived  either  by  false 
evidence,  or  otherwise,  without  having  the  power  of  com- 
municating officially  with  that  judge  upon  a  matter  de- 
pending chiefly  on  what  passed  in  his  own  mind  (x),  .    , 

The  above  decision  shows  that  the  Insolvent  Court  in 
London  has  no^  jurisdiction.  In  a  more  recent  case  (y)  it 
was  decided  that  the  county  court  has  jurisdiction  to  direct 
a  re-hearing ;  it  may  be  doubted,  however,  whether  if  an 
order  for  re-hearing  is  made  by  the  judge  of  a  county  court, 
and  the  insolvent  neglects  to  attend,  the  judge  can  by  his 
warrant  enable  the  bailiff  of  the  court  to  arrest  the  insol- 
vent, unless  he  be  within  the  jurisdiction  of  the  court  from 
which  the  warrant  issues.  This  question  was  raised  during 
the  argument  of  the  last-mentioned  case,  but  the  court 
declined  to  express  any  opinion  upon  the  point. 

(ti)  See  post.  8l  B.  192.      S.  C,    nommg  Re 

(«)  1  &  2  Vict.  c.  no,  8.  96.  aabbum,  21  L.  J.,  Q.  B.,  379. 

(it)  This  it  clear  from  the  Ian.  S.C.f  16  Jar.  859. 
guage  of  1  &2  Vict.  c.  110,  a.  96.  (y)  R.  ▼.  DowlUg,  2  E.  &  B. 

(a)  Ex  parte  Phillips,  2  E.  196.    S. C,  22  L.  J.,  Q.  h.,  296. 
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Metum  of  Proceedings  to  Insolvent  Court.2 — After  the 
hearing  and  adjudication  in  the  county  court,  the  petition, 
schedule,  and  all  judgments,  rules,  orders,  and  proceedings 
of  the  county  court  are  returned  to  the  Insolvent  Court 
in  London,  signed  by  the  judge  of  the  county  court,  to  be 
a  record  of  the  London  court  (a). 


Wanrmnt  of  Warrant  of  Attorney  and  Execution  thereon^ — ^We 
•ttomey  Yi^ye  already  seen,  that  before  the  adjudication  can  be  made* 
tion  ttiwel  the  court  must  require  the  insolvent  to  execute  a  warrant 
of  attorney  to  authorise  the  entering  up  of  a  judgment 
against  him  in  one  of  the  superior  courts,  in  the  name  of 
the  assignee  or  assignees,  for  the  amount  of  the  debt  stated 
in  the  schedule,  or  so  much  thereof  as  appear  to  be  due 
and  unsatisfied  at  the  time  of  executing  the  warrant  of. 


on. 


(a)  10  &  11  Vict.  c.  102, 1. 10. 
See  form  of  calendar  of  caaei 
heard,  to  be  made  out  by  the  re- 


gistrar of  the  oonnty  conrt  and 
retamed  to  the  loaoWent  Court 
in  LfOndon,  App.  p.  72. 
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attorney.  The  warrant  is  not  within  the  act  8  Geo-  4,  c.  89,  Chap,  iv. 
it  need  not  therefore  be  filed  to  make  it  valid ;  nor  need  it 
be  executed  in  the  presence  of  an  attorney  acting  on  be- 
half of  the  insolvent.  The  order  of  the  Insolvent  Court 
is  a  sufficient  authority  to  the  assignee  to  enter  up  judg- 
ment)  and  the  judgment  when  entered  up  has  the  force  of  a 
recognisance. 

If  at  any  time  it  appears  to  the  court  that  the  insolvent 
is  of  ability  to  pay  his  debts,  or  any  part  of  them,  or  that 
he  has  died,  leaving  assets  for  that  purpose,  the  court  may 
permit  execution  to  be  taken  out  on  the  judgment  for  such 
sum  as,  under  all  the  circumstances  of  the  case,  the  court 
may  order.  The  sum  so  obtained  must  be  distributed 
rateably  among  the  creditors,  in  the  same  way  as  a  dividend. 
The  court  may  direct  further  proceedings  on  the  judgment 
if  necessary,  until  all  the  debts  are  satisfied,  together  with 
such  costs  as  the  court  thinks  fit  to  award.  No  scire  facias 
is  necessary  to  revive  the  judgment,  but  execution  may  at 
all  times  issue  by  order  of  the  court  (b).  Afler  the  death 
of  the  insolvent,  neither  the  Insolvent  Court  nor  a  superior 
court  can  order  judgment  to  be  entered  up  (e).  If  an  appli- 
cation to  enter  up  judgment  appears  to  be  ill-founded  or 
vexatious,  the  court  may  dismiss  it,  and  order  the  party 
making  the  application  to  pay  costs  (b)» 

Cancelling  Warrant  of  Attorney  and  Me-assignment  CmeeViing 
of  Property.] — If  at  any  time  after  the    adjudication,  it  w«n«iit  of 
appears  to  the  satisfaction  of  the  court  that  all  the  debts,  |[g^^^ 
in  respect  of  which  the  adjudication  was  made,  have  been  gignment  of 
discharged  and  satisfied,  the  court  may,  upon  ^application,  property, 
direct  that  the  warrant  of  attorney  shall  be  cancelled ;  or 
if  judgment  has  been  entered  up  thereon  may  order  satis- 
faction to  be  entered  on  the  judgment.     The  court  may 
also,  if  any  goods  or  property  of  the  insolvent  remain  in 
possession  of  the  assignees,  order  that  they  be  vested  in 
the  insolvent,  or  his  heirs,  executors,  or  administrators. 
Any  deed  of  release  required  for  this  purpose,  is  not  liable 
to  stamp  duty  (^d). 

The  making  of  the  above  order  is  a  judicial  and  not 
merely  a  ministerinl  duty  of  the  court,  therefore  if  the  in- 
solvent court  refuses,  under  particular  circumstances,  to 
make  it,  the  Queen's  Bench  will  not  grant  a  mandamus 
requiring  the  Commissioner  to  do  so  (e). 


W  1  &  2  Vict  c.  110. 1.  87.  (d)  lk2  Viet.  g.  110,  s.  92. 

(c)  Bardm  v.  Ftrwih,  1  Q.B.  («)  Beg.  t.  Law,  26  L.  J.,  Q.B., 

177.  126. 
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Part  ii.       Effect  of  Discharge,'] — The  diacbarge  does  not  extin- 
'  guish  the  debt,  but  operates  as  a  protection  to  the  person 


Effect  of     ^^  ^^^  insolvent  and  his  goods  from  future  suits  or  execu- 
dischtfge.    tions,  in  respect  of  all  the  debts  and  sums  of  money  due 

at  the  time  of  making  the  vesting  order  from  the  insolTent  ■ 
to  the  persons  named  in  the  schedule  as  creditors,  or  for  ■ 
which  they  have  given  him  credit  before  the  vesting  order, 
but  which  are  not  then  payable  (y*).  In  order  to  see  to  what 
debts  the  discharge  extends,  reference  must  be  had  to  sect. 
69  (antey  p.  20),  which  directs  what  debts  must  be  inserted 
in  the  schedule.  The  words  *'  debts  growing  due,"  used  in 
that  section  do  not  mean  growing  debts,  but  debts  which 
To  what  ^^^  ascertained  in  amount  and  payable  in  future  [g\  The 
debu  it  ex-  insolvent  is  discharged  also  from  all  claims  of  other  per- 
teods.  gons  not  known  to  the  insolvent  at  the  time  of  the  adju- 
dication, who  are  indorsees  or  holders  of  any  n^otiable 
security  set  forth  in  the  schedule  (A)  although  they  are 
not  named  therein  (t).  The  discharge,  however,  does  not 
operate  generally  as  to  all  debts  then  due  to  such  creditors, 
which  are  not  specified  in  the  schedule,  but  only  as  to  those 
which  he  mentions  in  the  schedule  (j).  If,  however,  a 
debt  has  been  omitted  at  the  express  request  of  the  cre- 
ditor, the  insolvent  will  be  discharged :  such  an  arrangement 
being  against  the  policy  of  the  Insolvent  Acts  (A).  The 
discharge  from  a  debt  for  which  the  insolvent  has  accepted 
a  bill  of  exchange,  is  no  discharge  as  to  the  bill  in  the 
hands  of  a  third  party,  unless  the  holder  s  name  has  been 
inserted  in  the  schedule,  or  it  is  stated  that  he  is  im- 
known  (/). 

The  discharge  is  not  only  a  bar  to  a  future  action,  but 
it  prevents  a  creditor  from  setting  off  the  debt  in  an 
action  by  the  insolvent,  for  a  demand  accruing  since  the 
discharge  (m).  In  the  case,  however,  of  an  insolvent 
tenant,  who  has  inserted  rent  in  his  schedule,  and  been 


(/)  1  &  2  Vict.  c.  110,  a.  75. 

(g)  SkeltOH  ▼.  Mott,  5  Exr. 
231.     S.  C,  19  L.  J.,  Exr.,  243. 

(A)  1  &  2  Vict.  c.  110,  8.  75. 
If  the  holder  be  known,  notice 
most  bare  been  given.  Pugk  v» 
ITooiAam,  5  C.&  P.  376.  Where 
an  insolvent,  who  had  accepted  and 
given  to  the  payee  a  bill  drawn 
on  him  by  J*  S. ,  described  the  bill 
in  hii  tchedole  aa  drawn  by  J.  S., 
but  did  not  name  the  payee  or 
allege  that  the  holder  was  un- 
known, it  was  held  that  the  inaol- 
vent  waa  not  discharged  Sa  to  the 
payee.     Lambert  v.  Smith,  20 


L.  J.,  C.  P.,  195. 

(t)  BoydeU  ▼.  Chamjmey9,  2 
M.  &  W.  433. 

U)  Taylor  v.  BueJuaum^  4  B. 
&  C.  419;  7y«r«  v.  Stuni,  7 
Scott,  343 ;  Leonard  v.  Baker,  15 
M.  &  W.  202,  orerrnliog  Jkmt 
V.  Lloydf  2  Jar.  351. 

(k)  Tabram  v.  Freeman,  2  C. 
&  M.  451,  bat  see  Howard  ▼. 
Bartoloxxi,  4  B.  &  Ad.  555. 

(/)  Beck  V.  BeoerUjf,  11  M.  & 
W.  845. 

(m)  ^oiieiff  V.  Dodnsorth^  4 
C.  B.  202. 
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opposed  by  the  landlord,  it  is  no  bar  to  a  subsequent  dis-  Chap.  it. 
tress  for  it  (n).  

The  payment  of  a  dividend  under  an  insolvency  will  not 
operate  to  take  a  case  out  of  the  statute  of  limitations. 
Where  one  of  three  joint  makers  of  a  promissory  note  be- 
came insolvent  and  inserted  the  note  and  the  holder's 
name  in  his  schedule,  and  a  dividend  was  afterwards  paid 
to  the  latter  in  respect  of  the  note,  it  was  held  in  an  action 
upon  the  note  that  such  payment  was  not  sufficient  to  take 
the  case  out  of  the  statute  of  limitations,  either  as  against 
the  other  makers  of  the  note,  or  as  against  the  insolvent 
himself  (o). 

The  dischai^e  extends  al«o  to  the  process  of  any  court  Costs, 
for  contempt,  for  non-payment  of  costs  or  expenses,  and 
all  costs  arising  therefrom  (p)  ;  it  does  not  however  relieve 
the  estate  of  an  insolvent  from  the  effects  of  a  writ  of 
sequestration  issued  by  the  Court  of  Chancery,  the  proceed- 
ings by  that  writ  being  in  remand  not  in  personam;  where 
therefore  after  the  issuing  of  this  writ,  tne  person  against 
whom  it  issues  petitions  the  insolvent  court,  his  assignee 
can  only  take  his  estate  subject  to  the  writ  {q).  The  dis- 
charge as  to  any  debt  or  damages  includes  all  costs  in- 
curred by  a  creditor  before  the  filing  of  the  schedule,  in 
any  action  or  suit  against  the  insolvent  for  the  recovery 
thereof (r). 

Where  judgment  was  signed  in  an  action  of  tort,  after 
the  filing  the  petition,  but  on  u  verdict  obtained  before,  the 
insolvent  was  held  to  be  discharged  from  both  damages  and 
costs  (s).  An  insolvent  inserted  in  his  schedule  the  name 
of  a  person  to  whom  he  had  given  two  bills  to  discount,  and 
who  had  endorsed  them  for  his  own  use.  The  schedule 
was  amended  by  putting  in  the  name  of  the  indorsee,  to 
whom  notice  of  the  hearing  was  given.  The  indorsee 
having  notwithstanding,  brought  an  action  on  the  bills,  and 
obtained  judgment  against  the  insolvent,  it  was  held  that 
the  insolvent's  discharge  extended  to  the  costs,  though  in- 
curred after  the  filing  of  his  petition  [t). 

The  discharge  extends  also  to  sums  payable  by  way  of  Annuities, 
annuity,  for  which,  the  court  having  determined  their  pre- 

(»)  PkiiUps  T.  Shervilh  6  Q.  &  M.  c.  11,  on  an  indictment  for 

B.  944.  assanlt.    Anon.  Lofft.  648. 

(o)  Davks  T.  BdwMrdM,  7  Exr.  {q)  Tatham  ▼.  Parker,  22  L. 

22.  Jm  Ch.,  903. 

(p)  This  woold  not  inclnde  a  (r)  1  8c  2  Vict.  c.  110,  s.  79. 

fine  on  a  conviction  for  peijorj  (•)  Ooidsmid  v.  I«wif,  3B.  N. 

(12.  V.  iVorrif,  4  Borr.  2142) ;  but  C  46. 

it  applies  to  an  attachment  for-  (0  ^erryv./rwtn,  8C.B.532. 

non-pajment  of  oosU,  on  5  Wi  8.  C,  19  L.  J  ,  C  P.,  110. 
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Error  in  Amount  of  Debts  stated,  ^c.      [InscH- 


Executory 
contncti. 


Part  ii.    sent  value,  creditors  may  prove  without  prejudice  to  other 
securities  (u). 

The  insolvent,  notwithstanding  his  discharge,  remains 
liable  to  perform  executory  contracts;  thus,  a  mor^gor 
who  had  covenanted,  as  a  further  security,  to  insure  his 
life,  was  held  liable  on  the  covenant  for  future  premiums, 
though  he  had  inserted  the  mortgage  debt  in  his  sche- 
dule (v) ;  nor  does  the  discharge  extend  to  claims  for  un- 
liquidated damages,  therefore  it  is  no  answer  to  an  action 
for  mesne  profits  though  they  accrued  before  the  dis- 
charge {w) ;  nor  to  damages  which  are  not  ascertained  at 
the  time  of  the  discharge,  although  the  action  in  which 
they  are  sought  to  be  recovered  was  commenced  and  judg- 
ment suffered  by  default  prior  to  the  insolvent's  imprison- 
ment (a;).  So  in  all  cases  where  the  payment  depends 
upon  a  contingency  which  cannot  be  valued  under  the  in- 
solvency (y)  'j  where,  however,  the  fulfilment  of  a  contract 
may  be  reduced  to  Uie  payment  of  a  sum  certain,  as  in  the 
case  of  a  bond  to  replace  stock  {z\  or  to  pay  a  sum  by  in- 
stalments (a)  the  amount  may  be  inserted  in  the  schedule 
and  the  insolvent  discharged  in  respect  of  it. 

A  claim  for  not  re-delivering  mining  shares  pursuant 
to  a  contract  by  which  they  were  lent  to  be  returned  before 
a  day  named,  was  held  not  to  be  one  from  which  the  defen- 
dant was  discharged  although  he  had  inserted  it  in  his 
schedule  (b).  The  discharge  of  a  husband  extends  to  a  debt 
due  from  his  wife  before  marriage  (c),  and  the  dischai^  of 
the  wife  before  marriage  is  a  bar  to  an  action  against  the 
husband  for  one  of  the  debts  inserted  in  the  schedule  (jt). 

Error  in  Error  in  Amount  of  Debts  stated  in  Schedule.'] — If  the 
anumntof  ^^bt  is  stated  in  the  schedule  at  "not  exactly  the  actual 
to  i^e^*  amount  thereof,**  without  any  culpable  negligence,  fraud, 
dole.  oi*  ^^^1  intention  on  the  part  of  the  insolvent,  the  discharge 

extends  to  the  actual  amount  notwithstanding  the  error  (e); 

if,  however,  the  difference  is  so  great  as  to  remove  a  creditor 


Debts>f 
wife.  " 


(v)  l&2yictc.  110,  B.80. 

(v)  Betmett  ▼.  Barton,  12  A. 
&  E.  657  ;  La  Coitt  r,  Oillman, 
I  Price,  315.  So  under  the  Bank- 
rupt Act,  Toppin  T.  Field,  4  Q. 
B.  386. 

(w)  Lloyd  V.  Ptell,  3  B.  ft  A. 
407. 

(x)  Wilmer  r.  White,  6  Bing. 
291. 

(y)  Brown  r,  Fleetwood,  5  M. 
&  W.  19 ;  Lawrence  t.  Walker^ 
3  Dowl.  614.  See  the  tame  prin- 
ciple under  Bankrupt  Act,  Oreem 


V.  Bieknell,  8  A.  &  E.  701 ;  War^ 
hwrg  T.  Tucker,  5  E.  &  B.  384  ; 
Woolley  T.  Smith,  3  C.  B.  6ia 

(j)  Sammtm  i.  Miller,  3  B.  & 
Ad.  596. 

(a)  Oupr.Nem9om,2C.atM. 
140. 

(b)  Owen  T.  Rmith,  23  L.  J., 
C.  P.,  105. 

(e)  Lociwood^.  Salter,  bB.SL 
Ad.  303. 

(d)  Storr  v.  Lee,  9  A.  &  E. 
868. 

(f)  1  &  2  Viet  c.  110,  s.  93. 
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from  a  class  requiring  special  notice  to  one  not  entitled  to  Chap.  iv. 

such  notice,  as  by  stating  3  /,  instead  of  7  /^  although  there  be 

no  fraud,  the  discharge  is  not  a  bar  to  a  Aitore  action  (/). 

Absence  of  Notice  or  Misdescription.']  —If  the  debt  be  Abwncc  of 
properly  inserted  in  the  schedule,  the  absence  of  the  re-  ^^,J^p. 
quired  notice  to  a  creditor  does  not  render  the  dbcharge  ^^qq, 
invalid  (^),  though  the  insolvent  would  not  be  protected 
from  arrest  (A).     A  misdescription  of  a  creditor  or  debt  in 
the  schedule,  if  it  is  not  intended  to  mislead,  and  will  not 
have  the  effect  of  misleading,  will  not  affect  the  validity  of 
the  discharge  (t). 

Sureties.^ — There  being  no  provisions,  in  the  case  of  Sureties, 
annuities,  relating  to  sureties,  corresponding  with  those 
in  the  two  last  Bankrupt  Acts  (A),  although  the  grantor 
is,  as  we  have  seen  (/),  discharged  from  future  payments, 
the  discharge  does  not  exonerate  the  sureties,  and  the 
insolvent  is  also  liable  for  payments  made  by  the  surety, 
which  become  due  before  the  petition  is  presented,  but 
which  he  is  not  called  on  to  pay  until  after  the  discharge  (m) ; 
BO  in  the  case  of  other  sureties,  as  one  who  is  liable  for  the 
amount  of  a  promissory  note  (n).  Where  an  annuity  bond 
was  given  jointly  by  two  persons,  there  being  nothing 
on  the  face  of  it  to  show  which  was  the  principal  and 
which  the  surety,  the  insolvent,  who  had  joined  only  as 
surety,  having  inserted  the  bond  in  his  schedule,  was 
held  to  be  discharged  as  to  the  arrears  which  became  due 
afterwards  (o). 

Protection    of  Insolvent.] — An    insolvent  who    has  Protection 
« become  entitled  to  the  benefit  of  the  act,"  cannot  be  of  iusuU 
imprisoned  by  reason  of  any  judgment  entered  up  against  ^^^^' 
him ;  and  if  arrested,  a  judge  of  the  court  from  which  the 
process  issues  may  order  him  to  be  discharged ;  unless  it 
appears  that  adjudication  on  the  petition  was  made  vdthout 
due  notice  having  been  given  to  the  plaintiff,  or  dispensed 

(/)  HoyUi  y.  Blare,  14  M.  &  flfum,  32  L.  T.  254 ;  F^wtklin  r. 

W.  387.  Beetle^,  32  L.  T.  255. 

ig)  Reid  v.  Cr^ft,  5  B.  N.  C.  {k)  9  Geo.  4,  c.  16,  s.  55 ;  12 

68.    See  Trovp  t.  A#,  3  M.  &  &  13  Vict  c  106,  b.  191. 

W.  615.  (/)  Ante,  p.  47. 

(A)  1  &  2  Vict.  c.  119,  B.  90.  (m)  Freeman   r.   Burgees,    4 

(t)  Forman  v.  Drew,  4  B.  &  Bing.  416 ;  Abbott  t.  Braere,  5 

C.  15  ;  Wood  T.  Jowett,  4  B.  &  B.N.C.  598 ;  HaeHn  r.  Broume, 

C.  20,  n. ;  Reevee  v.  Lambert,  4  B.  N.  C.  400. 

4  B.  &  C.  214  ;  JVtot  t.  Niehoi^  (n)  PoweU  ▼.  Bnon,  8  Bing. 

Mm,  2 C.  8c P.  120 1  R.&M.322S  23. 

Brown  and  otkere  v.  Thonguon,  (o)  ColUnt  v.  Ughtfoot,  5  B. 

25  L.  J.,  C.  B;,  55 ;  Booth  ▼.  Cb/e-  &  C.  581. 
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Commitment  by  County  Courts 


[InmOr 


Part  n.  with  by  aim.  The  judge  may  also  order  costs  to  be  paid  to 
the  insolvent,  on  his  entering  a  common  appearance  to  the 
action  (p).  No  execation  can  issue  against  the  insolvent 
on  any  judgment  obtained  against  him  for  a  debt  in  respect 
of  which  he  has  been  discharged,  or  upon  any  new  contract 
or  security  thereof  (9).  Where  the  discharge  is  by  the 
court  in  London,  it  may  be  pleaded  generally  to  any  suit  or 
action  for  such  debt  or  upon  such  contract  (r).  When, 
however,  the  discharge  is  by  a  county  court  the  right  to 
plead  generally  would  seem  not  to  be  applicable,  and  it 
would  be  safer  to  plead  the  discharge  speciaUy  («). 


Commit- 
ment by 
coonty 
coart. 


Commitment  by  County  Cburf. WBefore  the  19  &  20 
Vict  c  108,  it  was  doubted  whether,  after  an  insolvent 
had  obtained  his  discharge  under  the  1  &  2  Vict.  c.  1 10,  a 
judge  of  a  county  court  might,  upon  his  being  summoned 
before  him,  under  the  9  &  10  Vict.  c.  95,  s.  98  (<),  make  an 
order  for  his  commitment  with  respect  to  a  debt  which  had 
been  inserted  in  his  schedule  (u).  Where  a  jad^  of  a 
county  court  had  made  such  an  order  notwithstanding  the 
defendant's  discharge,  the  Court  of  Conmion  Pleas  held 
that  the  jurisdiction  of  the  county  court  was  not  taken  away 
by  the  effect  of  the  Insolveut  Act,  and  that  such  an 
order  for  commitment  was  valid  notwithstanding  the  dis- 
charge (v). 

At  the  time  when  this  case  was  decided,  the  provision  of 
sect.  102  of  9  &  10  AHct  c.  95,  was  in  force,  which  enacted 
that  "no  protection,  order,  or  certificate  granted  by  any 
Court  of  Bankruptcy,  or  for  the  relief  of  Insolvent  Debtors, 
shall  be  available  to  discharge  any  defendant  from  any  com- 
mitment" under  the  order  of  a  judge.  This  provision  is 
now  repealed  by  the  19  k  20  Vict.  c.  108  [see  Sche- 
dule (A.)  (1)]. 

When  a  defendant  has  obtained  an  order  of  discharge 


(j»)  I  &  2  Vict.  c.  lie,  t.  90. 

(q)  lb.  8. 91. 

(r)  Ibid. 

(#)  Sect.  91  of  1  &  2  Viet 
c.  110,  which  gives  the  right  to 
plead  the  discharge  generally, 
enacts  that  a  defendant  may  plead 
generally  that  he  was  diadiarged 
«*  according  to  thii  act.'*  This 
woold  scarcely  eitend  to  a  dis- 
charge by  a  county  ronrt  under 
the  10  &  11  Vict  c.  102.  There  is 
no  section  in  the  latter  act  direct- 
ing that  it  shall  be  read  as  part  of 
the  former  act 


(0  See  proceedings  under  this 
section,  ante.  Part  I.  Chap.  X. 
p.  131. 

(«)  See  JBdP  parte  Purdp,  9  C. 
B.  201.    S.C.,  1  L.M.&P.16; 

19  L.  J.,  C,  P.,  222  ;  14  Jur.  332  : 
and  Stm  V.  Booth,  1  L.  M.  &  P. 
440. 

(v)  AbUy  V.  DaU,  2L.  M.  & 
P.  433.  S.a,  11C.B.378.  JSr 
parte  Somen,  24  L.  J.,  C.  P.. 
185.  George  v.  Summered  24 
Szr.  247.    S.Cm  H  £zr.  202; 

20  L.  J.,  C.  P.,  233.    JSr  pasrie 
Ckrietie,  24  L.  J.,  O.  B^  144. 
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upon  a  petition  the  schedule  to  which  contains  the  judgment  Chap.  iv. 
debt»  the  county  court  has  no  jurisdiction  to  commit  (x).      

Nero  Security.] — The  above  protection  extends  not  only  New  secn- 
to  debts  which  the  insolvent  has  inserted  in  his  schedule,  ^J' 
but  also  protects  the  insolvent  from  any  execution  on  a 
judgment  in  an  action  founded  on  a  new  contract  or  security 
for  the  payment  of  such  debts*  The  new  security  is  equally 
unavailhig  although  an  additional  consideration  be  added, 
such  as  the  joining  a  new  party  (y).  Where,  however,  it  is 
given  partly  for  the  old  debt  from  which  the  insolvent  has 
been  discharged,  and  partly  for  a  new  debt,  it  is  effective  to 
the  extent  of  the  new  debt,  and  the  insolvent  may  be  arrested 
in  an  action  brought  upon  it  (z). 

Where  a  creditor  holds  a  mortgage  and  judgment  against 
the  insolvent,  the  latter  may,  by  purchasing  these  after  his 
discharge,  create  a  new  liiJ>ility.  In  these  cases  it  is  a 
question  of  fact  whether  such  an  agreement  is  an  attempt  to 
evade  the  statute,  or  whether  it  is  made  bond  fide^  and  with 
a  view  to  purchase  the  securities  Ta). 

A  promissory  note  from  whioi  the  maker  would  have 
been  discharged  under  the  statute,  as  against  the  payee,  may 
be  sued  on  by  an  indorsee  for  value  without  notice,  and  who 
took  it  before  it  was  due  (6). 

An  insolvent  becomes  '*  entitled  to  the  benefit  of  the  act'* 
as  soon  as  the  order  of  adjudication  is  made,  although  he  is 
not  entitled  to  his  discharge  until  a  later  time;  therefore 
a  new  security  given  between  those  periods  for  a  debt  in 
respect  of  which  he  was  discharged  is  void,  and  if  it  be  a 
warrant  of  attorney  it  will  be  set  aside  by  the  court  {c)* 

After  acquired  Property.'] — If  after  the  discharge  the  After 
insolvent  becomes  entitled  to  stock,  or  other  property  which  Acq^^^ 
cannot  be  taken  in  execution  under  the  judgment  on  the  P'^P^'v* 
warrant  of  attorney  by  the  assignee,  and  the  insolvent 
refuses  to  assign  it,  the  assignee  may  apply  to  the  court  in 
a  summary  way.     K  the  insolvent  does  not  appear,  or  if  on 
his  appearing  the   complaint  against  him  is  proved,  the 
court  may  commit  him  to  prison  until  he  conveys  the  pro- 

(jr)  Copeman  ▼.  Aom,  7  £.  &  A.  &•  B«  1027- 
B.  679.    S.  C,  26  L.  J.,  Q.  B.,  (a)  Ambntw  v.  Cook,  2  H.  & 

257.  N.  72.  S.  C,  26  L.  J.,  Exr.,  278. 

(y)  Btoma  r.  WilHamif  I  G.  (b)  Lueoir.  fFm/oM,  2  Camp. 

&  M.  30 ;  AtMey  v.  KiUiek,  5  M.  443 ;  Noriham  ▼.  Laiouehe,  4  C. 

k  W.  509.  &  P.  140. 

(«)  Z>miM  V.  Knotty  7  M.  &  W.  (e)  Humpkrtya  v.  8mitK  1  B. 

143 ;  Shurmom  v.  amomjMOii,  11  C.  C.  151.    S.  C,  17  Jur.  165. 
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52  Examination  of  Insolvent  after  Discharge.   [Jiuo2«ency. 

Part  ii.   perty  to  the  assignees  as  the  court  shall  direct  (cH.    If  an- 
other  person  becomes  possessed  of  property  belonging  to 

the  insolvent,  the  court  may  order  that  it  shall  be  assigned 

to  the  assignees  (e). 

Examina-  Examination  of  Insolvent  after  Discharge^ — ^In  case 
tion  of  in-  \^  jg  fo^m^j  ^fte,  the  discharge  of  the  insolvent  that  his 
after  di»-  estate  is  insufficiently  described  or  discovered  in  the  sche- 
charge.  dule,  or  if  his  assistance  is  required  to  adjust,  make  out, 
recover,  or  manage  his  estate  for  the  benefit  of  his  creditors, 
the  court  may  on  the  application  of  the  assignee  direct  that 
the  insolvent  shall  be  re-examined ;  in  which  case  the  judge 
of  the  county  court  may  summon  the  insolvent  before  him, 
and  re-examine  him.  If  (his  reasonable  expenses  having 
been  tendered  to  him)  he  neglects  to  attend,  or  on  attending 
refuses  to  be  sworn,  or  to  answer  such  questions  as  are  put 
to  him  relating  to  the  discovery  of  his  estate  and  effects, 
the  court  may  commit  him  until  he  submits  himself  to  the 
order  thereof  (/)•  K  the  discharge  was  made  by  a  com- 
missioner on  circuit  before  the  jurisdiction  of  the  insolvent 
court  was  transferred  to  the  county  court,  the  application 
by  the  assignee  must  be  to  the  court  in  London,  and  not 
to  the  county  court  (^). 

(if)  1  &2V!etc.llO»i.88.  (^)  it«  fTi/icox,  18  L.J.>^ 

(e)  lb.  t.  89.  B.,  244. 

(/)  1  &  2  rict.  c.  116,  8.  98. 
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JURISDICTION   UNDER    PROTECTION 

ACTS. 


CHAPTER  V. 


JURISDICTION  OF   COURT,   OFFICERS   AND   FEES. 


Jurisdiction,  53 : 

Tran^w  from   Bankrupt 
Court* 

EeHdence  of  PeHtianer. 

Rules  of  Pradiee. 

Rbgistbab    of   Court, 
55: 

2b  act   cu   Assignee  and 
Registrar* 

How  Paid, 


High  Bailiff,  56 : 

To  act  as  Messenger, 
How  Paid, 

Counsel  and  Attorneys, 
56: 

Fees  of  Officers,  56 : 

How  Regulated. 
Table  of. 

Fees  of  Attorneys,  58: 
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Jurisdiction*'] — The  jurisdiction  of  the  county  court  to  Jnrisdio- 
gprant  orders  for  protection  from  process  to  insolvent  debtors,  tion. 
who  are  not  traders  within  the  bankrupt  statutes,  or  who, 
being  such  traders,  owe  less  than  8002^  derives  its  existence 
from  the  statute  5  &  6  Vict.  c.  116,  as  amended  by  the  7  & 
8  \rict.  c  96,  and  10  &  11  Vict.  c.  102  (a).  By  the  two 
former  of  these  acts  benefits,  which,  previous  to  their 
passing,  had  been  given  by  the  legislature  to  persons  only 
who  were  traders  within  the  bankrupt  acts,  were  extended 
to  others  in  insolvent  circumstances  who  had  become 
indebted  without  fraud,  or  gross  or  culpable  negligence  on 


(a)  See  these  three  acts  in  App. 
pp.  73,  77,  121.  The  fint  of 
theie  acta  did  nol  apply  to  per- 
Boiif  in  custody  at  the  time  of  the 
petitioning.  Cfulpeper  r,  Joy^ 
4  Q.B.  172 ;  the  second  act;  how- 
ever (by  sect.  6)  extended  its 
provisions  to  prisoners  in  execu- 
tion npon  judgments  obtained  in 

C 


actions  for  recovering  debts.  Hie 
principle  of  these  statntes  is  to 
be  found  in  the  h^m  Jmlia,  whlbb 
provided  the  eestio  bonorum  to 
relieve  a  debtor  from  personal 
suffering.  See  an  account  of  this. 
Surge's  Comm.  on  Colonial  and 
Foreign  Laws,  voL  ilL  p.  886. 
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Part  ii.   their  own  part ;  in  addition  to  which,  a  more  speedy  and 

less  expensive  method  of  obtaining  protection  from  their 

creditors  was  given  to  traders  whose  debts  are  under  dOOiL 
than  they  are  already  possessed  nnder  the  bankrupt  statutes. 
Unhappilvy  whatever  advantages  may  have  accrued  from 
the  introduction  of  this  new  system,  its  practical  efficiency 
has  been  considerably  retarded  by  the  manner  of  its  intro- 
duction by  the  legislature.  Its  establishment  is  found  in 
two  different  acts,  the  provisions  of  which  it  is  often  diffi- 
cult to  reconcile ;  and,  from  the  later  of  the  two,  in  many 
instances,  impliedly^  though  not  expressly,  repealing  the 
enactments  of  the  earlier  statute,  there  is  considerable 
difficulty  in  arriving  at  their  true  construction. 

The  jurisdiction,  as  created  by  the  statutes  5  &  6  VicL 
c.  116,  and  7  &  8  Vict,  c  96,  was  by  those  acts  given  to 
Truufer      the  Court  of  Bankruptcy.    By  the  10  &;  11  Vict.  c.  102,  it 
from  bank-  is  transferred  to  the  Insolvent  Court  in  London  and  the 
nipt  court  county   courts  respectively  (&).     The  jurisdiction   of  the 
London  court  by  that  act  extends  to  all  cases  in  which  the 
insolvent  has  resided  for  six  months  next  immediately  pre- 
Reiideiioe    ceding  the  filing  of  his  petition  within  any  parish,  the  dis- 
°i!^^'       tance  whereof  (as  measured  by  the  nearest  highway  from  the 
uoner.        General  Post  Office  in  London  to  the  parish  church  of  such 
parish)  does  not  exceed  twenty  miles.    If- the  insolvent 
reside  elsewhere,  and  has  resided  for  six  calendar  months 
next  inunediately  preceding  the  time  of  filing  his  petition 
within  the  district  of  the  county  court  to  which  he  prefers 
his  petition,  the  county  court  has  the  same  power  and  autho- 
rity in  all  respects  as  the  commissioners  of  bankruptcy  pre- 
viously possessed  (c).    If  the  petitioner  has  not  resided  for 
six  months  in  any  one  place,  he  must  file  his  petition  in  the 
Insolvent  Court  m  London,  and  the  jurisdiction  relating  to 
it  is  vested  in  that  court,  or  one  of  the  county  courts,  as  the 
former  court  directs  (d). 

As  many  of  the  proceedings  under  the  Protection  Acts, 
and  the  law  and  practice  relating  thereto,  are  the  same  as 
under  the  Insolvent  Act  1  &  2  Vict  c.  110,  it  is  unnecessary 
here  to  state  them  anew,  but  references  will  be  found  where 
necessary  to  the  practice  under  that  statute. 

RiUm  of         jRules  of  Practice.]— Sj  the  5  &  6  VicU  c.  1 16,  s.  Id, 

practioe.  the  judges  and  commissioners  of  the  court  of  bankruptcy 
were  empowered  to  make  rules  and  orders  for  carrying  the 
act  into  execution,  and  particularly  for  r^^lating  and 
appointing  the  duties  of  official  and  other  assignees,  the 

(b)  10  &  11  Viet  e.  102,  i.  4.  (e)  lb.  s.  6. 

{d)  lb.  i.  8. 


ttetiofu]      Segistrar^  AMignee  and  Segistrar.  66 

auditing  of  their  accounts,  the  collecting  of  debts,  and  Chap.  ▼. 

realising  the  estate  of  the  petitioner,  and  the  notification  

of  the  time  of  hearing  petitions  and  motions  in  the  London 
Gazette  or  otherwise*  which  when  approved  of  by  the 
Lord  Chancellor,  and  laid  before  Parliament,  were  declared 
to  be  binding  to  all  parties.    Under  this  power  ndes  and 
orders  were  made,  dated  the  1st  November  1842.     By  the 
later  act  7  &  8  Yict.  c.  96,  &  88,  the  rules  and  orders  so 
made  extend  to  and  are  applicable  to  that  act,  and  a  power 
is  given  to  the  commissioners  of  the  court  of  bankruptcy  to 
alter  or  vary  those  rules,  and  to  make  other  rules,  or  orders 
to  be  approved  of  by  the  Lord  Chancellor,  for  the  better 
carrying  into  execution  the  two  acts.    In  accordance  with 
this  provision  further  rules  and  orders  were  made,  dated 
the  21st  December  1844.     These  rules  and  orders  have  all 
been  adopted  by  the  Insolvent  Court  in  London.    By  sect. 
16  of  the  10  &   II  Vict,  c  102  (which  transfers  the 
country  jurisdiction  to  the  county  courts),  the  forms  in  use 
may  be  altered  so  far  as  to  adapt  them  to  the  change  of 
jurisdiction ;  no  provision  is  however  made  as  to  rules  and 
orders,  whether  past,  or  future ;  the  practice  of  the  county 
court  has  therefore  been  to  follow  as  closely  as  the  existing 
system  will  admit  of,  those  already  made  by  the  commis- 
sioners of  the  Court  of  Bankruptcy,  and  by  rule  198  (e) 
of  the  county  court  rules,  it  is  expressly  provided  that  the 
rules  of  practice  in  protection  cases,  as  used  by  the  court 
for  the  relief  of  insolvent  debtors  in  London,  are  to  be 
adopted  and  used  in  the  county  courts,  so  far  as  the  same 
are  applicable  to  those  courts. 


Registrar  andAmgnee.'] — The  registrar  of  the  county  Rcgiftrv, 
court  acts  as  the  official  assignee  of  the  insolvent's  estate  usignee 
and  effects,  and  also,  as  the  registrars  of  the  Court  of  Bank-  f^  '^^ 
ruptcy  formerly  did,  and  must  perform  all  duties  which 
were  performed  by  them,  or  which  are  ordered  by  the 
court  (f). 

Hon>  Paid^ — As  assignee^  the  registrar  is  entitled  to  How  paid, 
recdve  such  remuneration  for  his  services  in  the  matter  of 
the  petition,  as  the  judge  directs,  but  not  exceeding  the  rate 
of  five  per  cent,  on  the  sum  received  as  produce  of  the 
property  of  the  petitioner  (^).  With  respect  to  his  fees 
when  acting  as  registrar,  the  Commissioners  of  the  Trea- 
sury, with  the  consent  of  the  Lord  Chancellor,  have  power, 

(f)  App.  p.  91.  Themlesmsde         (/)  10  &  11  Vict.  e.  102,  s.  5. 
by  the  bukrapt  oonrt  will  be         Q)  T  U%  Vict  c.96,  t.35. 
found  in  the  App.  p.  91. 
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Fea  of  Officers. 


[Pro- 


Part  ii.    under  sect  79  of  19  &  20  Vict  c.  108,  to  order  what  feet 
shall  be  reoeiyed  by  the  registrar  and  lugh  bailiff.     A  taUe 

of  the  fees  made  under  such  power  will  be  foond  po$tj 

p.  57. 


High  bai- 
liff, mes- 
senger. 


High  Bailiff,  Metsenger.^^Tbe  high  bailiff  of  the 
county  court  and  his  assistants  act  as  the  messenger  of  the 
Court  of  Bankruptcy  formerly  did,  and  possess  and  oijoy 
all  the  powers,  anthoritiesy  and  privileges  when  so  acting  as 
were  enjoyed  by  him,  and  must  perform  all  duties  ordered 
by  the  court  (A).   ' 

How  paid.  Sam  Paid,"] — For  a  table  of  the  fees  now  payable,  under 
the  order  referred  to  above,  to  the  high  bailiff,  when  acting 
as  messenger,  see  post,  p.  57. 


Counsel 
and  attor- 
neys. 


Fees  of 
offioerSi 


Counsel  and  Attomeys^'-hi  making  applicatioiis  to 
the  court,  or  taking  any  proceedingrs  under  Uie  protection 
statutes,  it  is  not  requisite  for  any  party,  whether  creditor 
or  debtor,  to  employ  a  counsel  or  attorney  (i).  Where, 
however,  attorneys  are  employed,  their  fees  are  allowed. 
The  provisions  of  sect.  10  of  the  15  &  16  Vict.  c.  54, 
which  provides  for  the  appearance  of  parties  in  county 
courts  by  a  barrister  or  attorney,  and  prevents  persons  who 
are  not  barristers  or  attorneys  from  appearing  in  the  county 
court  for  others,  except  by  leave  of  the  judge,  are  by  rule 
made  to  apply  equally  to  all  proceedings  in  protection  {J ). 

Fees  of  qfficers.}^By  the  86th  sect,  of  the  7  &  8  Vict 
c  96,  it  is  provided  that  no  fee  or  gratuity  may  be  received 
or  taken  by  any  solicitor  (A),  auctioneer,  broker,  appraiser, 
accountant,  messenger,  or  other  officer  of  the  court,  for 
anything  done  or  to  be  done  in  the  matter  of  any  petition 
from  any  person  (except  the  per-centage  received  by  the 
official  assignee,  as  already  mentioned),  unless  they  are  such 
fees  as  are  specified  in  a  list  signed  by  the  commissioners 
of  the  Court  of  Bankruptcy,  or  the  major  part  of  them,  and 
approved  of  by  the  Lord  Chancellor,  a  copy  of  which  list 
must  be  exposed  to  view  in  every  court. 

A  list  of  fees  was  accordingly  made,  and  is  still  observed 
in  the  London  court.  By  sect.  13  of  the  10  &  1 1  Vict, 
c  102  (the  statute  which  transfers  the  country  jurisdiction 
to  the  county  court),  a  power  is  given  to  the  Secretary  of 
State,  with  the  consent  of  the  Commissioners  of  the  Trea* 


(h)  10  &  11  VvBt.  0. 102,  8.  5. 

(0   8&9  Viet  c.  127. 

0)  Role   88.     See   App.  to 


Ftart  I,  p.  78. 
[k)  See  poit,  p.  58. 
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sury,  to  order  what  fees  shall  he  taken  hy  the  officers  of  the  Chap.  ▼. 

county  court  for  duties  performed  hy  them  m  proceedings 

under  the  Protection  Act.  In  accordance  with  this  pro* 
vision,  certain  fees  were  authorised ;  but  under  the  provi- 
sions of  sect.  79  of  19  &  20  Vict,  c  108,  the  Commis- 
sioners of  Her  Majesty's  Treasury,  with  the  consent  of  the 
Lord  Chancellor,  by  an  order,  dated  the  21st  November, 
1856,  directed,  that  on  and  after  the  Ist  of  December,  1856, 
the  following  fees  were  to  be  takoi : — 

Begiitrai'M  Feet. 

Grantiiig  interim  order  -        -        -       -        -        -        -11-- 

On  fint  ezamination     -        -        -        -        -        -        --18    6 

On  final  examination,  or  on  andit,  or  on  diridend  meeting      -  15    - 
On  an  adjourned  meeting  or  fitting         -        -        -        .      -    5    - 
For  Of  ery  sabpoena        -        -        -       -        -        -        --2- 

Por  every  search   ---------1- 

Preparing  warrant  to  bring  up  petitioner  nnder  7  &  8  Vict. 

c.  96,  8.  7,  or  order  of  remand,  under  s.24-        -         ..3- 
For  oifioe  copies  of  proceedings  (each  folio)     -       •       ...    4 

N,B. — When  an  office  copy  is  made,  to  which 
a  printed  form  is  applicable,  printed  words  are  not 
to  be  computed  by  folio ;  bnt  paper  and  print  will 
be  charged  as  two  folios,  Sd,,  whether  the  copy  be 
of  a  schedule  or  of  any  other  proceeding. 

No  other  fees  are  to  be  taken  by  the  registrar  for 
performing  the  duties  of  registrar  in  protection 


(ifleial  Aeeiffnee's  Feet, 

For  every  letter  for  debt,  notice  of  audit  and  proof,  or 

notice  of  dividend  (indusiTe  of  postage)  -  -  -  -  -.  4 
For  summoning  trade  assignee  to  audit  and  proof  of  debts', 

or  to  dividend  meeting  -  -  -  -  -  .-3. 
Duplicate  list  of  creditors,  for  official  assignee,  per  folio  -  -  .  4 
For  preparing  Gazette  notice  of  dividend  (exclusive  of 

charge  for  insertion  and  Gazette)  -  -  -  -  -  3  6 
Per-centage  on  gross  amount  of  receipts  (not  exceeding 

five  per  cent).    8ee7  hS  Yict.  c.  96,  s.  35. 

No  other  fbes  are  to  be  taken  by  an  official 
assignee  than  the  above  so-called  official  assignees' 
fiees. 

Hi^k  BaiHf'e  Fkee,  a»  Meueitger. 

Executing  warrant  of  seizure,  to  be  allowed  only  when  the 
judge  mrects  warrant  to-he  executed    -       -       -       .      .    5    . 

Keep^  possession,  for  each  day  the  man  is  actually  in 
possession  (of  which  3*.  6d,  to  be  paid  the  man),  and 
indudiog  affidavit  of  possession  bemg  kept,  per  day 
(the  number  of  days  chaiged  to  be  allowed  by  the 
clerk) -4    6- 

Preparing  advertisements  for  Gazette  or  newspapers,  and 
attending  to  insert  same  (besides  sum  paid  for  insertion 
and  Gazette) ...~36 

For  attendance  on  court  at  each  sitting   -       -       -       •     -    2    -> 
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Part  ir.   HKeeotingwarranttobriiigiip petitkmar under  7  &8  Viet.     £•  t.  tf. 

L      c.  96,  8.  7,  order  of  remand,  under  lect.  24  (beaidet 

necesaarjezpenaei  out  of  pQcket»  to  be  aubmitted  to  and 

taxed  by  the  court)    -        -        -        -        -        -        --6- 

Freparing  and  aervice  of  notice  to  creditora,  on  each  cre- 
ditor by  poat,  indading  poatage  thereof,  and  affidavit 
of  Bcrrioe  -----        -•---•4 

Ditto  (if  directed  by  the  jndm  to  be  lerfed  penomatty, 
including  affidarit  of  aenrice)      -        -        -        -        -.16 

On  commitment  of  any  peraon  by  the  judge,  executing  the 

warrant  (beaidea  neceaaary  expenaea,  &c.,  aa  above)      -      -    6    ^ 
Meatenger't  man  travelling  to  place  of  poaaeadon  to  exe- 
cute warrant  of  commitment,  or  any  other  purpoee 
Bpecially  directed  by  the  court,  per  mile      •        -        ...    6 
If  meMienger  directed  by  the  court  peraonally  to  travel, 
hit  travelling  per  mUe         -        -       -       -       -       ---6 

„  „  „      hia  time  per  day  -        -      -  10    - 

„  „  „      hia  expenaea  per  day     -      -  10    - 

No  other  feea  are  to  be  taken  for  the  high  bailiff 
in  protection 


Attomeya'       Attorney^  FeesJ] — As  the  table  of  fees  framed  by  the 
feea.  commissioners,  above  alluded  to,  affects  the  attorneys  only 

as  officers  of  the  Bankrupt  Court,  they  are  not  bound  by  it 
when  practising  in  the  county  court ;  and  as  they  are  not 
officers  of  the  county  court,  they  are  not  included  in  the 
ordet  of  the  Treasury,  by  which  the  fees  receivable  by  the 
registrar  and  high  bailiff  are  fixed.  As,  however,  the  scale 
wb^ch  is  adopted  by  the  London  Insolvent  Court  may  be 
useful  as  a  guide  to  attorneys  practising  in  the  county  courty 
it  is  here  inserted:— 


Attomeye*  Feee, 


t.  d. 

6    8 


3  4 

3  4 

3  4 

5  - 

-  8 


Attending  and  taking  inatmctionB  for  petition 
Drawing  and  engroaaing  petition,  including  parchment 
Preparing  and  atteating  eatate  paper  in  duplicate  - 
Attending  for  copy  cauaea  {if  ineoheni  in  prison) 
Inatmctiona  for  achedule     .        •        .        -        - 
Drawing  aame  (for  firat  20  creditora  and  debtors) 

And  4  d.  per  folio  after. 
Engroising,  per  folio  ........4 

No  charge  to  be  made  for  drawing,  engrooing,  or 
copying  the  part  printed. 

Copy  for  official  aaaignee,  per  folio       •       .        -       .        -      -    4 
Attending,  reading  over,  and  atteating  •        -        -        -      6    8 

Affidavit  of  aame       .....•-.34 

Paid  oath 16 

Affidavit  of  inaolvent  to  truth  of  petition  and  schedule  -        -      3    4 

Paid  oath 16 

Attending  him  to  be  awom         ......      34 

Attending  to  file  petition,  &e.  and  ballot  for  commiadoner    -      3    4 

Paid  filing  (aa  paid). 

Attending  for  intenm  order        ..ri-.-eS 


••    ^»    Chap.  v. 
Notice  to  ezecutioii  creditor  of  epplicttion  for  order  of  dis- 
charge, when  iDSolvent  in  custody  -        -        -        -       •      5    - 
Preperhig  order  of  discbarge  in  duplicate  •        -        -       -      5    - 
Affidavit  of  sendee  of  notice  in  case  creditor  do  not  appear-      5    - 

Paid  oath 16 

Transmitting  to  broker  of  the  court  copy  of  the  estate  paper      S    4 
Attending  proTisional  assignee  (who  is  in  all  cases  official  as- 
signee) with  copy  of  schedvle,  estate  paper,  books,  &o«    -34 
Attendii^;  first  examination  and  choice  of  assignees,  or  any 
adjonmment  thereof,  provided  the  court  shall  idlow  the 
costs  of  attending  such  a4)oumment       -       -        -        -    10    - 

(If  by  agent,  the  solicitor  bdng  resident  at  a  distance,  and 
indudLig  letter  of  instructions)      -        -       -       -       -    15    - 

Attending  court  on  final  order  -        -       -       -        -       -10- 

If  by  agent,  &c.,  as  above        -        -       -       -       -        -15- 

Notice  of  tSLxing       ••.•••••3- 

Attending  taxing  costs      -...-•-34 

Letters  and  messengers,  forms,  &e.,  in  town      -        •       .      5    - 

—  ■■  '  ■  country  -       •       -      7    6 

Oeiural  Chtargti. 

Instructions  for  special  affidavits       -       -        -       •       -34 
Drawing  same  (per  folio)  -.-...•«8 
Engrossing  (per  folio)      ..••..•.4 
Special  attendances  wQl  be  allowed  (where  necessary) 
in  the  discretion  of  the  taxing  officer. 
Attending  court  on  each  sitting  appohited  by  the  court        -    10    - 
If  by  sgent,  &c.  (set  above)      -       -       -       -       -       -15- 

Drawing  summonses  for  witnesses,  and  copy  and  personal 
service,  each        •-.....•5. 

beyond  three  miles, 

per  mile  extra  ....---.-6 
Instructions  for  briefo  -  -  -  •  -  --34 
Drawing  brief,  per  sheet  -..----5- 

Copy 26 

Attending  counsel  --.---•-34 
Drawing  advertisements,  where  necessary  -  -  -  •26 
Writing  letters,  where  necessary,  each  -  -  -  -  2  - 
Circular,  ditto,  each         .......l* 

Solidtors  rssidbg  at  a  distance  from  the  district 
court  not  to  be  allowed  for  travelling,  &c.,  and  loss  of 
time  in  attending  the  court,  b^ond  the  amount  allowed 
in  the  above  table  for  attendance  by  agent. 


c6 
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CHAPTER  VI, 


PETITIOK  AND   INTERIM   ORDER. 


Who  mat  Pbtition,  00 : 
Penons  not  Tradert, 
Tradert  owing  under  900/. 
Prisoneri  in  Execution. 
Haw  aOO/.  eompuUd, 

Petition,  62  : 
Second  PaitioH. 
How  presented. 
Porm. 
Death  cf  Petitioner. 

Schedule,  62 : 
Form  of. 
Signature.. 
Excepted  Artidu. 

Amendment. 
Fraudulent 


General  Balance  Sheet, 
64: 

TwOt  Tdjuired. 

Special  Balance  Sheet, 
64. 

Affidavit,  64. 
Estate  Paper,  6j». 


Cause  Paper,  65. 

Power  of  Court  oter 
Property,  65. 

Property  tested  in  Of- 
ficial AssiONKB,  66 : 

His  Powers  and 
Change  of  Assignee. 
Acts  valid  if 
missed. 

Warrant  of  Seizure^  66. 

Sum  to  be  Paid  to  Bank- 
rupt Fund,  67. 

Notice  to  Detaining 
Creditor  where  Pe- 
titioner A  Prisoner^ 
67. 

Interim  Order  for  Pro- 
tection, 67 : 

How  issued. 
iTorm. 

Order  to  Discharge 
Prisoner,  68. 


Who  may        Who  may  Pe^Jtion?^ — There  are  three  classes  of  persons 

petition :     ^ho  may  petition  the  court  under  the  Protection  Statutes. 

ot  tni^  ^ir«^,  Persons  who  are  not  traders  within  the  meaning  of 

2.  Traders  ^®  statutes  relating  to  hankruptcy  (a).    Secondly,  Persons 

uaderSOO/.  who  are  traders,  but  vrho  owe  debts  amounting  in  the  whole 

to  less  than  300  L  (a) ;  and.  Thirdly,  Prisoners  in  execution 

upon  any  judgment  obtained  in  any  action  for  the  recovery 


(a)  5  ft  6  Vict  c.  116, 1. 1. 


tectum.] 


Who  may  Petition. 
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of  any  debt*  who  are  either  not  traders  within  the  bankrupt  Cbap.  yi. 

acts,  or,  being  traders,  owe  debts  amounting  in  the  whole  to 

less  than  300/.  (b).  3.  Priion- 


en  m  tie- 


A  person  who  is  in  custody  under  an  attachment  issued  ^^ 
by  the  Court  of  Chancery  for  non-payment  of  a  sum  of 
money,  is  not  within  the  provision  of  the  act  (c). 

A  person  may  petition,  though  he  is  possessed  of  no 
estate  whatever  at  the  time  of  filing  his  petition  (d),  A 
petitioner  is  a  trader,  if  any  of  the  debts  in  his  schedule 
were  contracted  whilst  he  was  in  trade  (0).  In  estimating  How  300/. 
the  800  /.,  he  must  include  debts  which  are  still  owing  by  oompated. 
him,  though  their  remedy  is  extinguished ;  as  debts  barred 
by  the  statute  of  limitation  (f).  Where  a  petitioner  had 
been  twice  bankrupt,  and  under  his  second  bankruptcy  had 
obtained  his  certificate,  but  had  not  paid  \58,  in  the  pound, 
it  was  held  that  his  debts  were  still  due,  though  the  remedy 
for  their  recovery  was  barred,  and  that  therefore  they  must 
be  included  in  estimating  his  liabilities  (g).  So  unpaid 
debts  under  a  former  insolvency  (A).  Where  an  insolvent, 
not  a  trader,  had  been  formerly  a  trader,  and  as  such  insol« 
vent,  it  was  held  that  the  debts  under  his  previous  insol- 
vency must  be  included  (t). 

Where  the  debts  of  a  trader  are  above  300  /.,  but  are 
reduced  within  that  sum  by  a  set-off,  it  has  been  held  that 
he  is  entitled  to  the  benefit  of  that  set-off  for  the  purpose 
of  petitioning  (A).  Debts,  however,  which  are  covered  by 
securities  are  not  to  be  excluded  (/).  The  petitioners 
debts  may  be  reduced  so  as  to  be  within  300/.  by  releases 
from  his  creditors,  but  such  releases,  in  order  to  be 
effective,  must  be  bond  Jide,  and  not  merely  colourable, 
otherwise  they  will  not  only  be  of  no  avail  for  that  pur- 
pose, but  will  form  no  valid  consideration  for  a  promise 
by  a  third  person  to  pay  the  debts  which  they  assume  to 
release  (m). 

It  has  been  doubted  whether,  in  calculating  the  300/., 
debts  still  unpaid,  but  in  respect  of  which  the  petitioner  has 


(b)  7&  8  Viet c 96,8.  6.  By 
10  k  11  Vict,  c  102»  8.7,  it  it 
declared  that  the  tvro  protection 
acts  shall  apply  to  the  cases  of 
persons  petitioning,  although  they 
have  heexx  already  in  prison  under 
judgment  or  otherwise  for  debt 

(c)  ReBeU,  17L.T.  312. 

(d)  LoMrie  v.  BemMl,  12  Q. 
B.  634. 

(«)  JZeJfi/^,  10L.T.  91. 
(/)  lU  Lueoi,  14  L.  T.  404  ; 
Re  Veai,  ib.  381. 
iff)  Re  Buebey,  15  L.  T.  477. 


See  6  Qeo.  4,  e.  16.  s.  127. 

(A)  Re  Nott,  14  L.  T.  227 ;  Re 
Honey,  ib.330;  Re  Goddard,  ib. 
381  ;  Re  Bokn,  1  Cox  ft  Mas. 
28.  S.  C,  10  L.  T.  311.  The 
opinion  expressed  in  these  cases 
appears  to  be  the  correct  view. 
There  are,  however,  some  earlier 
cases  etmtra.  See  Re  Pareone,  6  L. 
T.  455.  Re  Hanee,  11  L.  J.  331. 

(t)  Re  Nordon,  10  L.T.  117. 

{k)  Re  Spink,  10  L.  T.  90. 

(/)  Re  Tinmen,  11  L.  T.  112. 

(m)  Colet  V.  StHekf  15  Q.  B.  3. 
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BehedvU* 


[Pf^ 


Second 
petitloik 


Petitioat 
how  pre- 
■entod; 

Form. 


previously  obtained  a  final  order  for  protection,  should  be 
included.  Where,  however,  a  judge  of  a  county  court 
excluded  them,  the  Court  of  Queen's  Bench,  upon  an 
application  for  a  probibition,  held  that,  even  if  the  judge 
were  wrong  in  the  view  he  took,  the  court  would  not  in- 
terfere (n). 

'  Second  Petition.  —A  second  petition  will  not  be  enter- 
tained while  the  first  is  on  the  file  of  the  court  (o).  Tbe 
Insolvent  Court  refused  in  one  case  to  allow  a  second  pe- 
tition to  be  filed  immediately  on  the  dismissal  of  the  first  {p\ 
nor  will  a  bankrupt  whose  certificate  has  been  suspended  by 
the  Court  of  Bankruptcy  be  allowed  to  petition  until  the 
expiration  of  the  period  of  suspension  (9.) 

Petition  J  haw  presented;  Form.] — ^The  petition  may  be 
presented  without  any  notice  being  given  to  any  creditor,  or 
in  the  "London  Gazette,"  or  any  newspaper  (r).  The 
petition  must  be  in  the  form  specified  in  the  schedule  to  the 
7  &  8  Vict.  c.  96,  (s) ;  otherwise  it  will  be  dismissed  (t). 
Each  sheet  of  it  must  be  signed  by  the  petitioner  in  the 
presence  of,  and  attested  by,  bis  attorney  (ti).  The  same 
truth  and  accuracy  in  the  name  and  description  of  the  peti- 
tioner is  required  as  under  the  1  &  2  Vict.  c.  110  (v).  If 
the  petitioner  omits  to  describe  himself  by  all  the  names, 
whether  real  or  assumed,  under  which  he  has  carried  on 
business,  the  petition  will  be  dismissed  (w). 

Death  of         Death  of  Petitioner.] — If  the  petitioner  dies  after  the 
petitioner,   filing  of  his  petition,  the  judge  may  proceed  in  the  matter 
for  the  discovery  and  distribution  of  his  property  as  he 
might  have  done  if  the  petitioner  were  living  (a?). 

Schadulo.  Schedule*] — Annexed  to  the  petition  must  be  a  schedule, 
containing  a  full  and  true  account  of  the  debts  of  the  in- 
solvent, with  the  names  of  his  creditors,  and  the  dates  of 
his  contracting  them,  the  nature  of  the  debts,  and  the 
security  (if  any)  given  for  them ;  and  also  an  account  of  the 
nature  and  amount  of  his  property,  and  of  the  debts  owing 
to  him,  and  their  dates,  and  the  names  of  his  debtors,  and 
the  securities  (if  any)  which  he  may  have  for  them  (y). 


(n)  In  n  Botoen,  21  L.  J.,  Q. 
B.,  10. 

(0)  IUHanee,nh.T.iZb, 

Ip)  Anon,  12  L.  T.  455. 

(9)  lU  Todd,  11  L.  T.  492; 
Be  Buttey,  16  L.  T.  131. 

<r)  7  &  Vict.  c.  9fi,  s.  1. 

<«}  See  form  1,  App.  p.  9i. 


(0  Po^,  p.  71. 

(If)  Role  4. 1842. 

(v)  Re  Hanmond,l2hJT.223; 
IUBQmett,ib.27Ai  R9  Hmrit, 
lb.  355 ;  ante,  p.  8. 

(10)  Be  W.  Sloate,  18  L.T.  9. 

(4r)  7  &  8  Vict  e.  96,  8.  8. 

(y)  5  &  6  Vict.  c.  116, 1. 1. 
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The  schedule  must  be  annexed  at  the  time  of  filing  the  Crap.  vi. 

petition,  and  must  be  in  the  form,  mutatis  mutandis,  used 

by  insolvents,  petitioning  under  the  1  &  2  Vict.  c.  110  (z) ;  Form  of. 
it  must  contain  a  list  of  the  excepted  articles,  with  their 
respective  value  fully  and  truly  described  (a).  It  is  not 
enough  to  state  generally  the  character  of  the  excepted 
articles  and  their  gross  value ;  each  article  must  be  specified, 
with  its  separate  value  (&).  Each  sheet  of  the  schedule  Signature, 
must  be  sigrned  by  the  petitioner  in  the  presence  of,  and 
attested  by  his  attorney  (c).  See  also  the  observations 
made  upon  the  schedule  of  an  insolvent  petitioning  under  the 
1  &  2  Vict.  c.  110,  which  equally  apply  here  (d).  The 
effect  of  omitting  a  debt  with  the  content  of  the  creditors, 
will  be  found  post^  p.  84. 

Excepted  Articles^ — The  wearing  apparel,  bedding,  and  Eioepted 
other  necessaries,  of  the  petitioner  and  his  family,  and  the  articles, 
working  tools  and  implements  of  the  petitioner,  may  be 
excepted  by  him  in  his  petition  from  the  operation  of  the 
acts ;  and,  subject  to  a  description  of  them  in  his  schedule 
already  alluded  to,  they  are  altogether  excluded  from  its 
operation  (e).  If  after  the  making  of  an  interim  order  for 
protection  any  of  the  excepted  articles  are  taken  in  exe- 
cution under  Siji^fa,  against  the  petitioner,  an  action  will 
not  lie  against  the  sheriff,  but  the  remedy  is  only  by  ap- 
plication to  the  court  for  an  order  on  the  sheriff  to  restore 
them  (/). 

Amendment,'] — If  there  be  any  error  or  mis-statement  Amend- 
in  the  schedule,  the  judge  may,  at  his  discretion,  allow  the  ^^^ 
petitioner  to  amend  and  correct  it  (g\  and  where  debts  of, 
or  claims  upon,  or  balances  due  from  a  petitioner  are  spe- 
cified in  his  schedule,  and  sworn  to  at  an  amount  which  is 
not  exactly  their  actual  amount,  without  any  culpable  neg- 
ligence, fraud,  or  evil  intention  on  the  part  of  the  petitioner^ 
the  judge  may.  allow  the  schedule  to  be  amended.  Where 
an  amendment  of  the  schedule  is  allowed,  the  petitioner  is 
entitled  to  every  benefit  and  protection,  and  the  creditor  is 
entitled  to  the  benefit  of  all  the  provisions  made  for  cre« 

(g)  Rale  3,  1842,  and  Role  2,  (e)  7  &  8  Vict.  e.  96,  s.  9,  m 

1844.    See  form  3,  App.  p.  97.  to  what  uticles  may  be  eioepted. 

See  as  to  form  of  contents  of  See  Lea  v.  Delfer,  1  Car.  St  P. 

Bchedole,  ante,  p.  19.  146,   which  decided  that  stiver 

(a)  7  &  8  Vict.  c.  96,  a.  9.  spoons  may  not  be,  and  Tayior  v. 

(bj  Taylor  V.  Robert*,  1  H.  &  Boberte,  ante. 

N.,  £zr.  Rep.,  96.  (/)  Bideal  v.  Fort,  11  Ezr. 

(c)  Rule  4,  1842.  847. 

(d)  Anie,  p.  19.  (^)  7  &  8  Viot.  c.  96,  s.  3. 
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Affidavit. 


[p^ 


Fraudulent 
omiinon. 


Pakt  II.    ditora  in  respect  of  the  actual  amount  of  the  debt,  claim,  or 

balance,  notwithstanding  such  error  (A). 

If  any  petitioner,  with  intention  to  defraud  his  creditors, 
wilfully  and  fraudulently  omits  in  his  schedule  as  sworn  to 
any  property,  or  retains  or  excepts  out  of  his  schedule,  as 
wearing  apparel,  bedding,  or  other  necessaries,  or  working 
tools  or  implements,  property  of  greater  value  than  20  L, 
he  and  any  person  aiding  and  assisting  him  to  do  so,  being 
convicted,  is  guilty  of  a  misdemeanor,  and  the  court  before 
whom  such  offender  has  been  tried  and  convicted  may 
sentence  him  to  be  imprisoned  and  kept  to  hard  labour  for 
any  period  not  exceeding  three  years  («). 


General 
baUnoe- 
Bheet. 


Special 
balance- 
sheet 


AffidftTit. 


General  Balance  Sheet] — The  general  balance  sheet 
being  no  part  of  the  schedule,  is  not  required  by  the  court 
protection  cases ;  it  is,  however,  sometimes  filed,  and 


m 

when  this  is  done,  it  should  be  in  the  form  required  in 
the  case  of  insolvents  petitioning  under  the  1  &  2  Vict 
c.  110  (k). 

Special  Balance  Skeef] — The  special  balance  sheet 
being  a  portion  of  the  schedule,  must  be  in  the  same  form 
as  that  required  in  proceeding's  under  the  1  &  2  Vict. 
0.  110  (  / ) ;  its  contents  are  also  the  same,  with  the  ex- 
ception that  it  must  begin  from  a  period  not  later  than  «tx 
months  before  the  presenting  of  the  petition,  whereas  that 
of  an  insolvent  petitioning  under  the  latter  act  need  not 
begin  from  one  earlier  than  Jour  months.  The  information 
which  the  court  requires  that  this  account  should  contain 
will  be  foimd  annexed  to  the  form  in  the  App.  p.  97. 

Afftdavit.] — The  petition  and  schedule  must  both  be 
verified  by  an  affidavit  of  the  petitioner,  in  the  form  spe- 
cified in  the  schedule  to  the  7  &  8  Vict,  c  96,  which  may 
be  sworn  in  like  manner  as  affidavits  in  matters  of  bank* 
ruptcy  (m) ;  that  is  before  the  Court  of  Review,  or  before 
either  of  the  subdivision  courts  in  bankruptcy,  or  any  com- 
missioner, or  the  master,  registrar,  or  deputy  registrar  of 
the  Court  of  Bankruptcy,  or  master  in  ordinary  or  extra- 
ordinary of  the  Court  of  Chancery ;  or  before  a  magistrate 
of  the  county,  city,  town,  or  place  where  the  afiidavit  is 
sworn  ;  or  before  a  British  minister,  consul,  or  vice-consul ; 


(h)  7US  Vict  c.  96,  i.  30. 
(0  lb.  8. 39. 

(k)  See  mU0t  p.  22,  and  form 
App.  p.  102. 
(0  Rule  3,  1842,  and  Rale  2, 


1844.  See  what  it  miiat  contain, 
ante,  p.  21,  and  ibrm  3,  App. 
p.  97. 

(m)  7  &  8  Vict.  c.  96,  s.   2. 
See  form  4,  App.  p.  103. 
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it  may  also  be  sworn  before  tbe  judge  or  registrar  of  a  Cbap.  vi. 

county  court,  or  before  a  commissioner  for  taking  affidavits 

in  any  of  the  superior  courts  (n).     The  affidavit  must  be 
annexed  to  the  petition  at  the  time  of  filing  it.  (o). 

JSstate  Paper.'] — Every  petitioner  must  deliver  with  his  Estate 
petition  an  account  in  writing  called  an  estate  paper,  in  tbe  P^P^* 
form  required  by  the  court,  and  signed  by  the  petitioner,  of 
all  his  books  of  account  and  vouchers,  and  of  aH  bis  persona 
estate  and  effects  then  in  his  possession  or  control,  or  in  the 
possession  or  control  of  any*  other  person  by  his  authority, 
or  in  trust  for  him,  and  the  place  or  places  where  the  same 
then  are  or  are  believed  to  be,  and  whether  the  same  are 
liable  for  rent  or  any  other  charge,  and  to  whom  by  name, 
and  the  particulars  of  the  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to  the  official 
assignee,  or  the  messenger;  this  account  must  be  signed 
and  delivered  in  duplicate  (p). 

One  copy  of  this  estate  paper  must  be  forthwith  trans- 
mitted to  the  broker  appointed  by  the  court,  and  he  must 
forthwith  proceed  to  appraise  the  personal  estate  and  effects 
of  the  petitioner,  and  make  a  return  in  the  form  required  by 
the  court  {g). 

Cause  Paper.]— In  all  cases  in  which  a  petitioner  is  in  Came 
custody,  there  must  be  filed  with  his  petition,  a  certifi-P^P^- 
cate  from  the  gaoler  of  the  cause  or  causes  of  his  deten- 
tion (r). 

Pofver  of  Court  over  Prop«r/y.]— Upon  the  petition  Fbwer  of 
being  filed  the  judge  possesses  the  same  power  and  authority  covert  over 
touching  the  seizure  of  the    property  of  the  petitioner  V^V^^' 
(except  as  otherwise  directed  by  the  act),  and  also  to  compel 
the  attendance  of  and  to  examine  the  petitioner  and  his 
wife,  and  every  person  known  or  suspected  to  have  any  of 
his  property  in  his  possession,  or  who  is  supposed  to  be 
indebted  to  him,  and  every  person  whom  the  judge  believes 
capable  of  giving  any  information  concerning  the  person, 
trade,  business  or  calling,  dealings  or  property  of  the  peti- 
tioner, or  any  information  material  to  the  full  disclosure  of 
his  dealings,  and  to  enforce  obedience  to  such  examination, 
and  the  production  of  books,  deeds,  papers,  writings,  and 
other  documents,  as  are  possessed  by  the  Court  of  Bank- 

(n)  5  &  6  Vict  c  122,  t.  67,  App.  p.  163. 

13  Ac  14  Vict.  c.  61,  8.  23,  and  {q)  Rule  5,  1844.    See  form  6, 

19  &  20  Vict.  c.  108,  s.  58.  App,  p.  104. 

(o)  7  &  8  Vict.  c.  96,  b.  2.  (r)  Rule  3,  1844. 

(i»)  Rule 4, 1844.   See  form  5, 


66  Warrant  of  Sirizure*  [Pn>* 

Paet  II.    raptcj  toticbing  the  seicore  of  property,  and  die  examinatioii 
of  a  bankrupt  or  other  person  nnder  a  fiat  in  bankruptcy  (*). 


Property         Property  vested  in  Official  Assignee.] — ^Upon  the  pre- 

vestod  in     sentation  of  the  petition,  all  the  estate  and  effects  of  the 

v^™***   petitioner  forthwith  vest  in  the  registrar  of  the  court  as 

^^^        official  assignee.     He  has  authority,  and  it  is  his  duty,  forth- 

vrith  to  take  possession  of  so  much  thereof  as  can  be  reason* 

ably  obtained  and  possessed  without  suit,  and  he  holds  and 

stands  possessed  thereof  in  the  same  manner  as  the  official 

assignee  under  the  bankruptcy  statutes  (t).    The  petitioner 

must  deliver  over  to  him  all  monies,  bills,  notes,  securities, 

and  other  personal  estate  belonging  to  him,  in  his  possession 

and  power,  together  with  all  the  books  of  account,  papers, 

HU  powers  mi^  writings  relating  to  his  estate  and  effects  (u).    Until  an 

and  iQtbo-  jigg^g^^  [^  chosen  by  the  creditors,  he  is  enabled  to  act,  and 

is  deemed  to  be  to  all  intents  and  purposes,  a  sole  assignee 

of  the  property ;  and  if  the  judge  so  orders,  he  may  sell  or 

otherwise  dispose  of  it,  and  make  such  allowance  out  of 

it  for  the  support  of  the  petitioner  and  his  family  as  the 

judge  directs.     The  property  so  vested  in  the  official  as^ 

signee,  alone  or  jointly  with  any  assignee  chosen  by  cre- 

ChAii  ditors,  does  not  remain  in  him  alone  or  jointly  with  such 

of  ai£iee.  ^^^SP^^y  '^  ^^  resigns  or  is  removed  from  his  office,  nor  in 

'  his  heirs,  executors,  or  administrators,  nor  in  the  surviving 

assignee  alone,  in  case  of  the  death  of  the  official  assignee, 

but  all  the  proper^  in  such  case  goes  to  and  is  vested  in 

the  successor  in  office  of  the  officisJ  assignee  alone,  or  jointly 

with  the  assignee  chosen  by  the  creditors  (if  any),  as  the 

ease  may  be ;  and  whenever  any  petition  is  dismissed,  all 

sales  and  dispositions  of  property,  and  payments  duly  made» 

and  all  other  acts  done  by  any  assignee,  or  any  person  acUng 

under  his  authority,  or  by  any  messenger  or  other  person 

.  under  the  authority  of  the  judge,  according  to  the  provisions 

tf  TOti^n    of  the  acts,  are  good  and  valid,  but  the  property  of  the 

diimiflsed.    petitioneF  otherwise  revests  in  the  petitioner ;  no  action  or 

suit  may,  however,  be  prosecuted  or  conunenced  against 

the  assignee,  messenger,  or  other  person  so  acting,  except 

to  recover  any  property  of  the  petitioner  detained  after  an 

order  made  bv  Uie  judge  for  the  delivery  thereof,  and  de* 

mand  made  thereupon  (v). 

WarrsDt  of      Warrant  of  Seiaure.] — The  warrant  of  seizure  or  pos- 

leisare.       session  to  be  granted  to  the  bailiff  as  messenger  under  any 

petiUon  must  be  in  the  same  form,  mutatis  mutandiSf  as 

(«)  7  &  8  Vict  c.  96,  B.  5.  (v)  Rnle  7, 1844. 

(0  5  & 6  Viet. c.  116,  b.  1.  (v)  7  kS  Vict.  o.  96, 1. 10, 


teetioh.]        Interim  Order  for  ProteeiiMi.  67 

that  in  use  (x)  in  the  Bankrupt  Court,  and  must  be  issued  Cba^ .  vi. 

in  the  same  manner;  it  may  not,  however,  be  executed 

without  the  special  direction  of  the  judgre,  or  of  the  assignee 
or  assignees  for  the  time  being  (y) ;  if  executed  without 
such  direction^  nd  charge  may  be  made  (2;). 

Sum  to  he  paid  to  Bankrupt  Fund.'] — The  official  as-*  Sam  to  btf 
sigrnee  must,  out  of  the  effects  of  the  petitionei^,  pay  into  the  ^^  to 
S^k  of  England,  to  the  credit  of  the  accountant  in  bank-  ^^j^"*^ 
rupU^,  to  the  account  called   ''The  Secretair  of  Bank- 
rupts Account,"  a  sum  not  less  than  one-eighth  of  a  pound 
per  cent.,  and  not  exceeding  five  per  cent,  on  the  g^oss 
produce  of  the    petitioner's  estate  (a).    The  Lord  Chan- 
cellor, under  a  power  given  to  him  by  the  act  (fr),  has  set-^ 
tied  this  sum  to  be  at  the  rate  of  1  /.  for  every  10  /.  where 
the  estate  does  not  in  the  whole  amount  to  50  /.,  and  at  5  U 
per  cent,  where  the  estate  is  above  50  Z.,  to  be  paid  by  the 
assignee  into  the  bank  as  soon  as  he  has  5  /.  in  hand. 

Notice    to  Detaining  Creditor  where  Petitioner  a  Notice  to 
J'mon^.]—- Where  the  petitioner  is  a  prisoner,  in  execu-  detaining 
tion  upon  any  judgment  obtained  in  an  action  for  the  re-  <^^tor 
covery  of  a  debt,  he  must  before  the  granUng  of  the  interim  ^^ner  t 
order  for  protection,  give  such  notice  to  the  detaining  ere-  pii8oner« 
ditor  under  such  execution  as  the  court  in  which  the  petition 
is  prosecuted  directs,  so  that  such  creditor  may  be  heard 
against  the  granting  of  the  interim  order,  and  the  discharge 
of  the  prisoner  out  of  custody  (c). 

Interim  Order  for  Protection.y^When  the  petition  is  Interim 
filedy  the  judge  of  the  county  court  to  which  it  was  pre-  order  for 
sented  maJces  an  order  protecting  the  petitioner  from  all  proteetSon. 
process  whatever,  either  against  his  person,  or  his  property 
of  every  description,  which  protection  continues  in  force 
and  all  process  is  stayed  until  the  appearance  of  the  peti- 
tioner in  court  (d).     This  order  is  called  the  interim  order, 
and  must  be  in  the  form  prescribed  by  the  rules  of  the 
Insolvent  Court  (0) ;   it  does  not  prevent  the  insolvent  from  Form, 
being  arrested  or  held  to  bail  under  the  authority  of  a 
judge's  order  (/). 

(«)  That  if,  in  nie  at  the  date  order  for  ier?ioe  of  notice  on  da* 

of  that  role.    See  form  7,  App.  taining  creditor,  and  notice,  App. 

p.  104.  pp.  105, 106. 

(r)  Role  6, 1844.  (if)  5  a  6  Viet,  c  116,  a.  1.  See 

(s)  Rule  14,  1844.  Role  199,  App.  p.  91,  note  (a). 

(a)  7  &  8  Vict.  c.  96,  s.  34.  (e)  Rale  6,  1842.    Form  10, 


Ibid.  App.  p.  106. 

Role  9, 1844.    See  form  of         (/)  5  &  6  Viet  c.  116,  a.  2. 
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Order  to  discharge 


[Prtk- 


Order  to 
diacharge 
priaoner. 


Part  ii.  Order  to  discharge  Prisoner,] — Where  the  pethianer 
u  a  prisoner  in  execution,  the  judge  may  order  any  officer 
who  has  him  in  custody  under  the  execution  to  discharge 
him,  without  exacting  any  fee,  and  the  gaoler  or  other 
officer  is  indemnified  by  such  order,  and  the  petitioner  is 
protected  by  the  interim  order  from  all  process  for  so  long 
as  the  judge,  by  the  interim  order,  or  any  renewal  thereof, 
appoints  until  the  making  of  the  final  order ;  when,  how* 
ever,  that  time  elapses,  the  judgment  under  which  he  is  in 
execution  remains  in  force,  and  he  may  again  be  arrested 
on  it  (g).  The  order  must  be  in  the  form  prescribed  by 
the  rules  (/i). 

Where  fliter  an  interim  order  had  been  granted  to  a 
petitioner  he  was  arrested  under  a  warrant  of  commitment 
issued  from  a  county  court  for  nonpayment  of  instalments, 
a  commissioner  of  the  Insolvent  Court  made  an  order  for 
his  discharge  (i). 


(g)  7  &  8  Viet.  c.  96,  s.  6. 
(A)  Role  10,  of  1844.  See  form 


13,  App.  p.  108. 
(t)  Be  namteU,  16  L.  T.  421. 
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CHAPTER  VII. 


EXAMINATION   AND   FINAL    ORDER. 


Appointvsnt     op     First 
Examination,  69 : 

Service  of,  and  Affidavit. 

Warrant    to    bring   cp 
Pribonbb,  70. 

Eiq>en»e, 

Summons  to  Witnesses,  70. 

First  Examination,  70: 

Adjournment  and  Renewal 
of  Froteetion. 

Commitment  for  Prevariea- 
tian  or  Non-attendance. 

Commitment  fir  Perjury. 

Dieminal  of  PetUion  fir 
InfirmaH^, 

When  Judge  may  appoint  a 
Day  for  FinaX  Order. 

When  not. 


Remand  of  Prisoner, 
Choice  ofAseigneee. 

Appointment  of  Time  for 
MAKING  Final  Order, 
74. 

Adjournment  of  Final 
Order,  74. 

Final  Order,  74: 

Form. 

AUowancefor  Support. 

Final  Order  after  Re- 
fusal, 75 : 

Order  to  discharge  Prisoner 

upon. 
Notice  of  Applieaiionfor. 

Motion  to  Rescind  Final 
Order,  76 ': 

Notice  of. 
Costs. 


Appointment  of  First  J^aramimzttoii.]-^The  act  re-Appoint- 
quires  (a)  that  after  the  petition  has  been  filed  the  judge  ment  of 
shall  cause  notice  of  its  filing  to  be  given  to  the  creditors  ^"^  ex^mv 
named  in  the  schedule,  and  resident  within  the  United  ^ 
Kingdom,  whose  debts  respectively  amount  to  the  sum  of 
5/.,  and  shall  cause  the  notice  to  be  inserted  in  the  '' London 
Gasette,"  and  in  some  newspaper  or  newspapers  circuiting 
within  the  county  in  which  Uie  petitioner  resides ;  and  shall 
thereby  appoint  a  public  sitting  for  the  first  examination  of 
the  petitioner.    In  addition  to  this,  an  order,  made  under 


(a)  7&81^ot6.96,  t.3. 


TO 


jFirst  JExaminaium. 


[Pro- 


Pakt  II.  the  6  &  6  Vict*  c.  1 16,  requires  that  the  judge  shall  appomt 

the  time  for  heariog  the  petition,  and  shall  cause  it  to  be 

advertised  in  an  appointed  form  in  the  '^  London  Gazette,** 
and  in  one  newspaper  circulating  within  the  county  in  whidi 
the  petitioner  resides,  three  clear  days  at  least  before  the 
day  appointed  for  such  sitting  (6). 

Senrioe  of,       Service  off  and  Affidavit] — These  and  all  other  notices 
aad  affida-  ^^  served  by  the  high  bailiff  in  such  manner  as  the  jndge 

directs;  he  afterwards  makes  an  affidavit  thereof,  stating 

how  they  were  served  (r). 


Wamnt  to 
bring  op 
priioiier. 


Ezpenie. 


Sammoni 
to  wit- 


First 
minatioii 


Warrant  to  bring  up  PriMoner,"] — ^If  the  petitioner  is  a 
prisoner  under  any  process,  attachment,  execution,  commit- 
ment,  or  seQtence,  the  judge  may,  by  warrant  under  his 
hand  directed  to  the  person  in  whose  custody  the  petitioDer 
is  confined,  cause  the  petitioner  to  be  brought  before  hhn 
for  examination  at  any  sitting,  either  public  or  private. 
The  expense  of  bringing  up  the  petitioner  is  to  be  paid  out 
of  his  estate.  The  person  in  whose  custody  the  petitioner 
may  be,  is  indemnified  by  the  warrant  of  the  judge  (d), 

Summani  to  WitneMies.] — The  judge  may  summon  to  be 
examined  before  him  any  debtor  or  creditor  of  the  petitioner, 
pr  any  other  person  whose  evidence  may  appear  necessary 
for  the  inquiry  (e).  Summonses  to  witnesses  are  obtained 
from  the  registrar  of  the  county  court;  they  must  be  signed 
by  the  judge,  and,  being  in  the  nature  of  orders  made  in 
court,  can  only  be  obtained  on  days  when  a  court  is  held. 
As  to  tender  of  expenses,  and  the  penalty  for  not  obeying 
the  summons,  see  poet^  p.  71. 

First  JSxamination.] — The  judge,  on  the  day  notified, 
may  examine  upon  oatn  the  petitioner,  and  any  creditor 
who  may  attend  the  examination,  and  also  any  witnesses 
whom  the  petitioner  or  any  creditor  may  call,  and  may 
summon  before  him  any  debtor  or  creditor  of  the  petitioner 
whose  evidence  appears  to  be  necessary  for  the  purposes  of 
the  inquiry  (f).  The  mode  of  proceeding  in  opposition  to 
and  in  support  of  the  petition,  and  in  the  examination  of 
the  petitioner,  and  any  creditors  or  other  witnesses  who  may 
be  called,  is  similar  to  that  pursued  on  the  hearing  of  iaaoV 


(b)  Role;,  1842.  See  form  14, 
App.  p.  108. 

(c)  This  is  in  anilogy  of  the 
orders  of  the  insolvent  court  to 
their  messengers.  See  form  15| 
▲pp.  p.  109. 


(tf)  7  &  8  Vict  e.  96,  s.  7. 
See  fonn  16,  App.  p.  109. 

(e)  5  &  6  Vict.  c.  116,  s.  1. 
See  fonn  17,  App.  p.  110. 

(/)  5&6  Vict,  c  116,8.4. 
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▼ents  under  the  1  ft  2  Vict.  c.  \\0{g\    A  creditor  who  is  Cbap.tii. 

inserted  by  the  petitioner  in  his  scheduley  cannot,  however, 

be  called  upon,  as  under  the  1  &  2  Vict.  c.  110,  s.  72,  to 
prove  his  debt  before  he  opposes  (A). 

Adjournment  and  Renewal  of  Protection*]r-~'The  judge  Adjoan- 
maj  adjourn  the  examination  from  time  to  time(t);  and  meat  and 
may,  at  the  first  examination  of  the  petitioner,  renew  the  i^Q^*^  o' 
order  for  protection ;  and  may  from  time  to  time  renew  it  P"^*****®*^ 
until  the  final  order  for  protection  is  made  (i&).     He  may  Amend- 
also  allow  the  petitioner  to  amend  his  8che4ule,  and  correct  "'^^f 
any  mis-statement  therein  at  his  discretion  (/).  ■chedolc, 

Commitment  for  Prevarication  or  Non-^tendance.] —  Comadu 
The  judge  may,  by  warrant  under  his  hand  and  seal,  com-  n^^t  for 
mit  to  prison  any  petitioner,  who  appears  to  him  to  have  P"^"™*"  ^ 
prevaricated  or  made  any  false  statement  before  him,  for  such  tttendanoJ 
time  as  he  thmks  fit,  not  exceeding  one  calendar  month. 
With  respect  to  any  person  examined  before  him,  or  who, 
being  lawfully  summoned,  refuses  or  neglects  to  attend,  the 
judge  has  the  same  power  of  commitment  as  the  Commis- 
sioners of  Bankrupt  possess  under  the  Bankrupt  Act  (m), 
namely,  to  commit  to  such  prison  as  the  judge  thinks  fit, 
there  to  remain  without  bail  until  he  shall  submit  himself 
to  them  to  be  sworn,  and  full  answers  make  to  their  satis- 
faction, to  all  such  lawful  questions  as  shall  be  put  to  him  (n). 
Before,  however,  a  witness  can  be  committed  for  non-attend- 
ance, his  necessary  expenses  must  have  been  tendered  to 
him  in  the  same  manner  as  is  required  upon  the  service  of 
a  subpoena  to  a  witness  in  an  action  at  law  (o). 

Commitment  for  Perjury.] — In  what  cases  and  how  tiie  Commit- 
judge  may  commit  persons  to  take  their  trial  for  perjury.  °>ent  for 
See  ante,  Part  I^  p.  100  and  Appendix,  p.  202.  peijnry. 

Dismissal  of  Petition  for  Informality. ]^~Ti  the  petition  Dismisud 
and  affidavit  are  not  in  the  form  prescribed,  the  petition  of  petition 
must  be  dismissed  (/?).     This  being  a  direction  imposed ''^"■|'^'^^- 
by  the  statute,  the  judge  has  no  discretion  in  the  matter,  "^^^^ 
and  although  power  is  expressly  given  to  him  to  amend 
the  schedule  if  necessary,  there  being  no  similar  provision 

(ff)  See  tills,  ante,  p.  32.  (m)  5  ft  6  Viot  o.  116,  §.  6. 

(A)  JU  BtfOHi,  10  L.  T.  116.  Thmt  it  under  the  acti  then  in 

(i)  5  &  6  Vict,  c  116,  s.  4  i  and  force. 

7  &  8  Vict,  a  96,  s.  3.    See  form  (n)  6  Geo.  4,  c.  16,  s.  34. 

of  order  for  edjonmment,  App.  (o)  lb.    b.  35.     See  of  •  this,     . 

p.  110.  oii/e,  Part  I.  p.  73. 

[k)  5&6Viet.  0.116,8.5.  (p)  7  &  8  Viet,  c  96,  i.  2. 

[/}  7&8Vict.  e.96, 1.3. 
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72  When  Judge  may  appoint  a  Day^  ^"c.       [lVt>- 

Part  fi.    as  to  the  petition,  although  it  follows  the  form  required 

by  the  act,  if  there  is  any  mis-statement  in  it,  the  jodge 

cannot  (as  under  the  Insolvent  Act,  1  Jc  2  Vict.  c.  110) 
order  it  to  be  amended ;  and,  one  of  the  conditions  of  his 
naming  a  day  for  making  the  final  order  being,  that  the 
allegations  in  the  petition  are  true(^),  such  an  error  is 
fatal  (r). 

When  WTien  Judge  may  appoint  a  Day  for  final  OrderS]  — 

judge  mmy   If  on  the  day  appointed  for  the  first  examination  of  the  peti- 
mppoint  A    tioner  it  appears  to  the  judge  that  the  allegations  in  the 

firud  order.  P®^^<^°  *'*®  *^**®>  *°^  *^*^*» 

The  debts  of  the  petitioner  were  not  contracted  by  any 
manner  of  fraud  or  breach  of  trust ; 

Or  any  prosecution  against  the  petitioner,  whereby  he 
had  been  convicted  of  any  offence ; 

Or  without  having  at  the  time  of  becoming  indebted 
reasonable  expectation  of  being  able  to  pay  the 
debts; 

And  that  such  debts  were  not  contracted  by  reason  of 
any  judgment  in  any  proceeding  for  breach  of  the 
revenue  laws ;  4 

Or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  as- 
sault, battery,  malicious  arrest,  malicious  suing  out 
a  fiat  of  bankruptcy,  or  malicious  trespass ; 

And  that  the  petitioner  has  made  a  full  discovery  of 
his  estate,  effects,  debts,  and  credits ; 

And  has  not  parted  with  any  of  his  property  since  the 
presenting  of  his  petition ; 

The  judge  may  cause  notice  to  be  given  that  on  a  certain 
day  to  be  named  therein,  he  will  proceed  to  make  the  final 
ordejT,  unless  cause  be  shewn  to  the  contrary  (<). 

When  not.       JVhen  not] — If,  however,  on  the  day  of  the  first  exa- 
mination of  the  petitioner,  or  any  adjournment  thereof,  it 
appears  to  the  judge- 
That  the  debts  of  the  petitioner,  or  any  of  them, 
were  contracted  by  any  manner  of  fraud  or  breach 
of  trust  (0; 
Or  by  any  prosecution  whereby  he  has  been  convicted 

of  any  offence ; 
Or  without  having  at  the  time  of  contracting  them  a 

(q)  Poit.  8ce  forms  24,  25,  App.  p.  IIS. 

(r)  B€  3y>MAam,ll  L.  T.  112.  (<)  See  remarks  on  tiiese  of* 

(«)  5  &  6  Vict  c  116,  8. 4.      fences,  miie,  p.  37. 
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reasoBable  or  probable  eipectation  of  being  able  to  Chap.  tii. 
pay  sucb  debt  or  debts  (a).  

Or  tbat  such  debts,  or  any  of  them,  were  contracted 
by  reason  of  any  judgment  in  any  proceeding  for 
breach  of  the  revenue  laws ; 

Or  in  any  action  for  breach  of  promise  of  marriage, 
seduction,  criminal  conversation,  libel,  slander,  as- 
sault, battery,  malicious  arrest,  malicious  suing  out 
a  fiat  of  bankruptcy,  or  malicious  trespass  (v); 

Or  that  the  petitioner  has  parted  with  any  of  his 
property  since  the  presenting  of  his  petition  (tv) ; 

The  judge  may  not  name  any  day  for  making  the  final 
order ;  nor  may  he  renew  the  interim  order. 

Remand  of  Prisoner.'] — If  the  petitioner- has  been  aR«mandof 
prisoner  in  execution,  and  discharged  out  of  custody  bypn><»^«>'- 
order  of  the  judge  (x)y  he  must,  if  the  final  order  is  refused, 
be  remanded  by  the  judg^  to  his  former  custody  (j/). 

The  power  of  remanding  as  if  the  interim  order  had 
not  issued  does  not  depend  upon  the  24th  section  alone, 
which  is  compulsory  in  the  cases  therein  mentioned,  but 
it  is  incident  to  the  jurisdiction  to  grant  the  interim  order, 
given  by  the  statute  to  the  judge ;  where,  therefore,  a  final 
order  was  refused,  not  for  any  of  the  causes  mentioned  in 
that  section,  but  because  the  petitioner  had  previously  ap* 
plied  to  the  Insolvent  Court,  and  all  his  estate  had  been 
vested  in  the  assignee  of  that  court,  it  was  held  that  the 
commissioner,  who  had  grranted  the  interim  order,  acted 
rightly  in  not  oniy  revoking  that  order,  but  also  in  remand- 
ing the  petitioner  to  the  same  custody  in  which  he  was  when 
the  interim  order  was  obtained  (z). 

(ft)  See  enit,  p.  39.  of  bdng  able  to  pay  snch  debt,*' 

it)  iln/«,  p. 41.  and    ao   the    offence   haa    been 

w)  Anie,  p.  36.   It  ia  aingnlar  reached.     (Reufnoidi  v.  Parker, 

that  a  veiationa  defence,  which  7  L.  T.  7;   Re  Fbeier,  Cos  k 

when  an  insolvent  in  eoatody  ia  Macrae,  82.)    The  propriety  of 

seeking   hia  liberty    under    the  anch  a  constrnction  being  given  to 

1  Ie  2  Viet  c.  110,  ia  treated  aa  aatatoteof a  penalcharactermay* 

nn  6ffenee,  and  snbjecta  him  to  however,  well  be  doubted ;  and 

a  remand  for  two  yeara,  ia  not  a  the  policy  of  a  direct  enactment, 

groond  for  refasing  the  final  order  including  cleariy  all  offenoea  which 

under  the  protection  acts,  where  the  legislatnre  intenda  to  puniah  is 

the  petitioner  ia  at  liberty.    It  ia  obvioas. 
true  that  it  haa  been  held  that  (jr)  See  ante,  p.  68. 

the  eatra  ooata  inenrred  in  such         (jr)  7  &  8  Vict.  e.  96,  a.  24. 

defence  may  form  a  debt  incurred  See  form  21,  App.  p.  111. 
bytheinaolvent*' without  having  (z)  &t  parU  PerHmftom^  IS 

reasonable  or  ptobable  espeetetkm  M.  H  W.  679 ;  6  Q.  B.  649. 


74  Final  Order.  [Pnh 

f  •  »T  f f.        Choice  of  A9s\fpkeesS\ — The  choice  of  the  cmfiton' 

a=-:jTfe  'or  asfieriecs  also  takes  place  at  the  sitting  ap- 

C'-'-reof  p-,;:.:ed  for  the  first  exaaiinatioxLf  or  at  sdj  adjoanaDent 
*'*-  '*^**  ti.**re<:f :  it  must  be  made  by  the  icajoritr  in  nmnher  aad 
lal.?  of  the  creditors  vbo  acesd(iz^  bj  thexnsehres  or 
Lv  their  attorcies  dulv  authorised  bv  letters  of  attoraev 
in  t;.at  behalf '^6}.  The  judge  has  power  to  reject  any 
p-'^r^on  so  chosen  vho  appears  to  him  unfit  to  be  an  asagi^ee. 
and  to  remove  an  asslmee ;  and  upon  such  rejection,  or 
r-.-iooTal,  a  new  choice  ^  another  assignee  most  be  made  in 
the  same  manner  (c  •  When  the  assignees  have  beec 
chosen  the  jud;;e  makes  a  certificate  of  thor  appoint- 
ment \d).  The  appointment  of  the  assignees  mar  b? 
eridenced  in  the  same  way  as  that  of  assignees  of  bank- 
niptsf^/;  this  may  now  be  by  a  copy  of  the  oertifica:e 
purporting  to  be  signed  by  the  proper  parties  (/")- 


A  7  "-Lt-  Appointment  of  time  for  making  Final  Order  I\  —The 
n  «-..*  of  time  for  making  the  final  order  must  be  appointed  by  the 
nT,  ♦  "^  judge;  of  which  time  he  must  cause  notice  to  be  givea 
r> .'.!  orJer.  ^"  ^^7^  ^^  \e2L%\  before  the  time  appointed,  by  advertise- 
ment in  the  appointed  form  {g). 


KXy  orn-         Adjournment  of  Final  Order.] — The  consideraiMMi  ^ 

nt  .tof      the  final  order  may  be  adjourned  by  the  judge  at  the  time 

order,  appointed  for  making  it,  and  from  time  to  time,  without  any 

fresh  notice  (/i) ;  the  judge  may  also  adjourn  such  couside* 

ration  fine  die  (t). 

Final  order.  Final  Order.] — If  on  the  day  appointed  for  making  the 
final  order  no  cause  is  shewn  to  the  contrary,  the  jjodge 
may  proceed  to  make  it.  It  is  not  usual  to  allow  grounds 
of  opposition  which  have  been  opened  at  the  first  exami- 
nation, but  have  then  failed,  to  be  now  urged  again  (k)^ 
unless  they  have  been  expressly  reserved. 

The  final  order  must  be  in  the  form  given  in  the  sche- 
dule to  the  Act,  7  &  8  Vict,  c  96  (/) ;  it  must  be  made 

(a)  As  to  bow  ereditOTi  ue  to  (p)  Ride  11,  1844.    See  form 

vote,  tee  po$t,  p.  83.  of  order  and  adTertisemcnt,  App^ 

(6)  7  &  8  Vict  c.  96,  8.  S.  p.  113. 

(c)  Ibid.  (k)  5  &  6  Vict.  c.  116,  s.  4. 

{d)  See   form    of    certificate,  (t;  7  &  8  Vict.  c.  96^  s.  27. 

App.  p.  113.  See  form  28,  App.  p.  115. 

(e)  5  &  6  Vict   c.  116,  s.  11.  (k)  Re  Proudleck,   10  L.  T. 

The  act  then  in  force  was  the  2  &  117. 

3  WiU.4,  e.  114, 1.9.  (0  7  ft  8  Vict  e.  96,  s.  22. 

'(/)  8  &  9  Vict.  c.  113,  s.  1,  See  form  27,  App.  p.  114. 
and  Part  I,  p.  78. 
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in  duplicate,  one  copy  to  be  filed  with  the  proceeding's,  and  Chap.  vh. 

the   other  delivered  to  the  petitioner  {m)i    it  need  not 

specify  any  of  the  debts,  sums  of  money,  or  claims  in  respect 
of  which  it  is  made,  nor  specify  any  of  the  creditors  (n). 
If  any  proposal  has  been  set  forth  by  the  petitioner  in  his 
petition  for  the  payment  of  his  debts,  a  direction  may  be 
made  in  the  final  order  for  carrying  it  into  effect  (o). 

The  judge  may,  if  he  thinks  fit,  direct  in  the  final  order  Allowance 
that  some  allowance  shall  be  made  for  the  support  of  the  for  support, 
petitioner,  oat  of  his  estate  and  effects  (p). 

Final  Order  afterRefnsal.'] — If  for  any  of  the  causes  Final  order 
above  mentioned  no  day  is  named  for  making  the  final  <^ter  re- 
order, or  if  its  consideration  is  adjourned  sine  disy  or  the  '^^"'^ 
final  order  is  refused,  the  judge  may,  after  the  expiration 
of  such  time  subsequent  to  the  filing  of  the  petition  as, 
having  regard  to  all  the  circumstances  of  the  insolvency, 
and  the  conduct  of  the  petitioner  as  an  insolvent  debtor 
before  and  after  his  insc^vency,  he  thinks  just,  and  after 
hearing  the  petitioner  or  any  of  his  creditors,  or  his  or 
their  counsel  or  attomies,  make  an  order  to  protect  the 
petitioner  in  the  same  form  and  of  the  same  effect  as  that 
which  he  had   power    to  make  on  the    day  previously 
named.     No  debtor  may,  however,  be  imprisoned  on  any' 
process  for  more  than  twelve  calendar  months  for  any 
debt  contracted  before  filing  his  petition,  in  case  the  final 
order  is  reused  or  is  not  made,  or  in  case  the  protecting 
order  is  not  renewed  (^). 

This  last  proviso  is  not  a  general  provision  that  every 
one  who  has  been  imprisoned  for  debt  for  twelve  months 
shall  be  discharged,  but  it  is  a  proviso  engrafted  on  the 
discretionary  power  given  to  the  judge  in  the  previous 
part  of  the  section,  so  as  to  limit  the  imprisonment  CLfter 
the  final  order  is  refused,  or  indefinitely  postponed,  or 
the  interim  order  is  not  renewed,  to  a  period  of  twelve 
months  (r). 

Order  to  discharge  Prisoner."] — ^Where  a  final  order  Order  to 
has  been  made  under  the  above  power,  if  the  petitioner  is  discharge 
a  prisoner  in  execution  under  a  judgment,  the  judge  may  P"*®°*'' 
make  an  order  for  his  discharge  without  fee,  as  in  the  case 
of  an  interim  order  («)• 

(m)  Role  9, 1842.  8ee  form  30,  App.  p.  116. 

(n)  7  &  8  Vict  e.  96,  t.  22.  (r)  Ex  parte  Partington^  13 

(0)  5  &  6  Vict.  0.  116,  s.  4.  M.  &  W.  679. 

(p)  Ibid.  (t)  7  &  8  Vict  c.  96.  s.  29. 

(f )  7  &  8  Vict  c.  96,  s.  28.      See  form  32,  App.  p.  117. 
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Pakt.  II.       Before  making  an  application  to  the  oonrt  for  m  final 
—  order  to  be  made  in  the  manner  aboTe  mentioned,  the 


Notice  of    petitioner  most  give  such  notice  of  application,  by  adier* 

applicatioiL  ^g^^g^^   and  to  his  creditors,  as  the  court  under  the 

circumstances  of  the  case  may  think  fit  to  direct  (^).     This 

applies  to  all  cases  in  which  the  petitioner  is  entiUed  to  the 

interim  order  (u). 

Motkm  to  Motion  to  rescind  Final  Order.] — Any  creditor  or  offi* 
retcindlhial  dal  or  other  assignee,  at  any  time  after  the  final  order  has 
order.  \^^j^  made,  may  give  one  month's  notice  to  the  petidoner, 
either  by  person^  service,  or  if  he  cannot  be  found,  by 
service  at  Uie  place  of  his  residence  mentioned  in  his  notice 
of  petition,  that  he  intends  to  apply  by  motion  to  the  judge, 
or  in  case  of  his  death,  resignation  or  removal,  to  tiie 
judge  appointed  to  succeed  hmi,  that  the  final  order  be 
rescinded  as  far  as  relates  to  the  protection  of  the  peti- 
tioner's person  from  process,  and  as  far  as  relates  to  the 
effect  of  the  order  in  bar  of  suits  and  actions.  The  judges 
upon  hearing  the  matter  of  such  motion,  and  any  evidence 
in  support  c^it,  and  what  the  petitioner  has  to  allege  against 
it,  and  any  evidence  against  it,  and  upon  examining  the 
petitioner,  if  he  desires  to  be,  or  the  judge  thinks  fit  that 
he  should  be  examined,  may  proceed  to  make  such  rescind- 
ing order,  if  he  see  reason  to  believe  that  the  petitioner  had 
not,  before  the  making  of  the  order  sought  to  be  res«nded, 
made  a  full  disclosure  of  his  estate,  effects,  and  debts,  or 
had  since  the  making  of  the  order  not  given  notioe  to  the 
assignees  of  any  property  after  acquired  by  him.  On  any 
such  motion  by  a  creditor,  the  offidal  and  other  assignee 
must  be  duly  served  with  a  month's  notice  to  attend  the 
Notioe  of.  judge;  and  notice  of  the  hearing  of  the  motion  must  be 
given  twice  in  the  <<  London  Graaette,"  and  twice  in  the 
same  paper  in  which  notice  of  the  petition  was  given,  or  in 
some  other  paper  circulating  in  the  same  county.  Tlie 
CcitB.  judge,  if  he  refuses  to  make  the  rescinding  order,  may,  if  he 
think  fit,  order  the  petitioner's  costs  of  the  motion  to  be 
paid  by  the  creditor  making  the  motion,  or  by  the  assignee 
chosen  by  the  creditors,  if  he  makes  the  motion,  but  not  out 
of  the  petitioner's  estate  and  effects  (v). 

(0  Rule  13, 1844.  App.  p.  116. 

(«)  Rule  13, 1844.  Seefonn30,         (v)  5  fc  6  Vict,  c  116,  s.  12, 
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Authority  and  Duties  of  Amgnees.y-l\ie  assignees  (a)  Authority 
may  sue  from  time  to  time  as  there  may  be  occasion,  in  ^nd  daties 
their  own  names,  for  the  recovery,  obtaining,  and  enforcing  °^  **'*^" 
of  any  property  or  rights  of  the  petitioner,  in  trust  for  the  '*^** 
benefit  of  the  creditors,  and  may  give  such  discharge  to 
persons  who  are  indebted  to  the  petitioner  as  may  be 


(a)  See  choice  of  assignees,  ante,  p.  74. 
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78  Vesting  of  Property  in  Auigneet,  [Pro* 

Part  ii.   requisite ;  and  may  make  compositions  with  debtors  to 

the  petitioner,  where  soch  are  necessary,  and  take  sach 

reasonable  part  of  the  debts  as  can  be  obtained  in  full 
discharge  of  such  debts ;  they  may  also  submit  to  ari>ttra* 
tion  any   difference  or  dispute  between  themselTes   and 
others  relating  to  the  property  of  the  petitioner :  no  com- 
position  or  submission   to  arbitration  may,   howeyer,  be 
made»  nor  may  any  suit  in  equity  be  commenced  without 
the  consent  in  writing  of  the  major  part  in  value  of  the 
creditors,  who  must  meet  together  pursuant  to  a   notice 
published  at  least  fourteen  days  before  the  meeting'   in 
the    *<  London   Gasette,**    and  also    in    some   newspaper 
usually  circulated    in    the    neighbourhood   of  the    place 
where  the  petitioner  had  his   last  usual  residence  before 
the  filing  of  his  petition,  nor  without  the  approbation  of  the 
judge  (ft). 
Suits  not  to      When  an  assignee  dies,  resigns,  or  is  removed,  or  a  new 
*^*^  ^?      assignee  is  appointed,  actions  or  suits  by  or  against  them 
^  *      do  not  abate,  but  the  court  in  which  the  action  or  suit  is 
depending  may,  upon  suggestion  of  the  death,  resignation, 
^  or  removal  and  new  appointment  (if  any),  allow  the  name 

or  names  of  the  surviving  or  new  asrigrnee  to  be  substituted, 
and  the  action  or  suit  may  be  prosecuted  as  if  it  had  been 
so  Commenced  originally  (c). 

Veiting  of       Vetting  of  Property  in  Astignees.] — ^The  property  of 

propertf  in  the  petitioner  vests  in  the  assignee  or  assignees  for  the  time 

aangnees.    jj^j^g.  f^^.  ^jj^  purposes  of  the  acts  by  virtue  of  his  or  their 

appointment     The  assignees  are  deemed  to  be  officers  of 

the  court  in  which  tiie  petition  is  filed,  and  are  liable  to  the 

control  thereof  {d)» 

The  assignees  are  not,  in  the  absence  of  an  express 
contract,  personally  liable  for  the  messenger  s  fees  and 
expenses  (e). 

The  vesting  of  the  petitioner's  property  in  the  assignees 
includes  only  such  as  he  has,  or  obtains  before  the  final 
order.     With  respect  to  future  property  which  comes  to 
him  after  he  has  obtained  his  final  order,  the  assignees  can 
obtain  it  only  by  filing  their  claim  thereto  in  the  manner 
pointed  out  below  (/). 
K^gistry  of     Where  according  to  any  laws  in  force  a  conveyance  or 
thdrap-      assignment  of  real  or  personal   property  of  a  petitioner 
pomtmeat.  ^quI^j  require  to  be  registered,  a  certificate  of  the  appoint- 
ment of  the  assignees   similar  to   that  described    in  the 

(b)  7  &  8  Vict.  c.  96,  8. 13.  B.  422. 

(c)  lb.  B.  16.  (/)  See  I.  83  of  7  &  8  Vict. 

(d)  lb.  B.4.  C.96.  (ThelnterpreUtionCkiue.) 

(e)  Mundap  v.  S/«ft6«,  10  C. 
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1  ft  2  Win.  Ay  c  56y  most  be  registered  in  the  place  wherein  Cbap.viii. 
such  conveyance  or  assignment  would  require  to  be  regis- 
tered,  which  registry  has  the  same  effect,  to  all  intents  and 
purposes,  as  the  usual  registry  would  have  had.  The  title 
of  any  purchaser  for  yaluable  consideration,  who  has  duly 
registered  his  purchase-deed  previous  to  such  registry,  is 
not,  however  invalidated,  by  the  appointment  of  assignees, 
or  the  vesting  of  the  property  in  them,  unless  the  certificate 
of  such  appointment,  if  the  property  is  in  Great  Britain  or  Ire- 
land, is  reg^tered  within  two  months  from  the  date  of  their 
appointment,  and  within  twelve  months  if  it  is  elsewhere  (y). 

Future  JProperty.']  —  The  assignees  may  claim  and  Fntarepro- 
demand  from  the  petitioner,  at  any  time  after  the  final  P«rtj. 
order,  any  estate  and  effects  acquired  by  him  at  any  time 
after  such  order  has  been  made  ;  and  idl  such  estate  and 
effects  are  absolutely  vested  in  them  upon  their  filing  a 
copy  of  their  claim,  served  upon  the  petitioner  personally, 
or  by  leaving  it  at  the  place  of  residence  mentioned  in  his 
notice  of  petition,  and  they  hold  such  property  in  the  same 
manner  as  they  held  the  previous  estate  and  effects  of 
the  petitioner ;  ihey  are  not,  however,  authorised  to  take 
possession  of  any  estate  or  effects  which  the  petitioner  may 
nave  acquired  or  become  possessed  of  after  the  making  of 
the  final  order,  except  under  the  authority  of  an  order  of 
the  judge  made  for  that  purpose,  and  then  only  to  the 
extent  and  at  the  time  and  in  manner  directed  by  such 
order,  and  after  giving  such  notices,  and  doing  such  acts, 
matters  and  things  as  by  the  rules,  orders  and  regulations 
made  under  the  authority  of  the  Protection  Acts  are 
required  and  directed  (A). 

Ooods    in    Order  and  Dispoeitton,] — Goods  in  the  Gooda  in 
possession,  order  and  disposition  of  the  petitioner,  at  the  ^^^  ^^^ 
time  of  the  filing  of  his  petition,  by  the  consent  and  per-  q}'^'*®" 
mission  of  the  true  owner,  and  of  which  the  petitioner  is  tiooer.' 
reputed  owner  (except  ships  or  shares  thereof  transferred 
as  a  security  for  a  debt),  vest  in  the  assignees  in  the  same 
mimner  as  under  the  Bankrupt  and  Insolvent  Acts  (t)« 

Warrants  of  Attorney^  Cogwmts^  and  BiUs  of  Sale.]  Wsmnti 
—The  provbions  of  the  8  Geo.  4,  c  39,  relating  to  fraudu-  of  *ttoiney, 
lent  warrants  of  attorney,  extend  to  the  assignees  of  every  ^^bUU  of 
petitioner  whose  estate,  after  the  expiration  of  twenty-one  gale. 
days  next  after  his  execution  of  such  warrant  of  attorney. 


(^)  5  &  6  Viet.  e.  116,  t.  8.  For  decinont  on  tlus  leotion,  Me 

A)  lb.  ■.  9.  M/e,  p.  13. 

0  7  &  8  Tict  0.  96,  i.  17. 
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^0  Voltuitaiy  Pnferema.  [  J»r«^ 

Past  n.   Of  giTine  of  sach  coenoTit  arcioQefB  as  is  mendoiied  m  Hat 

act.  Tests  in  an  assi^ee  or  a»gnecs  under  the  Pkvtcctioo 

Acu ;  and  ererr  such  warrant  of  attomer,  and  jodgwos 
and  execndon  thereon,  and  eToy  such  cmgiKiiii  actiiMMmu 
and  judgment  entered  np  therpoo,  and  cxecntifla  takot  oct 
on  3uch  judgment  as  are  declared  by  that  act  to  be  fi  iwliilrnf 
and  Toid  ^fnunst  as5i|irnees»  are  frandnlent  and  Toid  against 
the  assignee  or  assignees  of  the  estate  of  the  pHJliimer,  and 
his  a^sigfnees  maj  recover  back  and  receiTe,  for  d»  aae  of 
the  creditors,  all  monies  leried  and  ctfects  aciaed  vnder  or 
by  virtue  of  such  judgment  or  cxecntkMi  (/).     Aad  where  a 
petitioner  whose  estate  has  rented  in  assignees  has  execnted 
a  warrant  of  attorney  to  confess  judgment,  or  has  giren  a 
cognovit  actionem,  or  bill  of  nle,  wbethcr  lor  a  Talnable 
consideration  or  not,  no  person  may  afier  the  iling  of  the 
petition,  avail  himself  of  any  executioa  issoed,  or   to  be 
bsued  upon  a  judgment  obtamed,  or  to  be  obtamedi  oo  such 
warrant  of  attorney  or  cognovit  acdooem,  cither  by  aciaure 
and  sale  of  the  property  of  the  petitioner,  or  by  sale   if 
already  seized,  nor  may  one  avaU  himself  of  any  mch  bill  of 
sale ;  but  the  parties  to  whom  anything  is  due  in  lespect  of 
such  securities  may  prove  as  creditors  (i(). 

The  object  of  this  provision  is  that  whatever  transactions 
are.  complete  and  do  not  require  any  farther  step  to  be  taken 
before  the  filing  of  the  petition  should  remain  complete, 
and,  on  the  other  hand  whatever  is  incomplete  before  that 
date  should  so  remain  (/).  Therefore  where  some  further 
step  is  necessary  to  be  taken  by  the  party  in  ordn*  to  make 
a  bill  of  sale  effectnal,  as  by  the  sale  of  the  goods  where  the 
bill  is  an  execntory  instrument,  he  cannot  take  that  step. 
But  where  everything  requisite  has  been  done  before  the 
petition,  the  statute  does  not  apply  (m). 

Voluntary  Voluntary  Preference.'] — If  the  petitioner  before  or  after 
preference.  ^^  filing  of  his  petition,  in  contemplation  of  his  becoming 
insolvent,  or  being  in  insolvent  circumstances,  Toluntarily 
conveys,  assigns,  transfers,  charges,  delivers,  or  makes  over 
any  estate,  real  or  personal,  security  for  money,  bond,  hi)), 
note,  money,  goods,  or  effects,  to  any  creditor  or  creditors, 
or  to  any  person  or  persons,  in  trust  for,  or  to,  or  for  the 
use,  benefit  or  advantage  of  any  creditor  or  creditors,  or  to 
any  person  who  is  or  may  be  liable  as  surety  for  the  peti- 
tioner, such  conveyance,  assignment,  transfer,  charge,  de- 

0*)  7  &  8  Yidst  e.  96,  t.  20.  (/)  See  per  Pdlock,  C  R,  in 

ik)  lb.  i.  21.    Soe  the  tiaiikr  fts^Moa  v.  fTeod,  7  Ezr.  352. 

provisions  coDtained  in  the  Iniol-  (m)  Simf99H  v.  Wwoi,  7  Ezr. 

vent  Act,  1  &  2  Vict.  c.  110,  and  349. 

the  dediions  upon  it,  ea/e,  p.  14. 


tection,]  Powers.  81 

livery,  and  making  over»  is  fraudulent  and  void  as  against  Crap.tiii. 
the  assignees.  Ttus  is  not  so,  however,  unless  such  con-  ■ 
veyance  is  made  within  three  months  before  the  filing  of 
the  petition,  or  with  the  view  or  intenUon  of  petitioning  the 
court  for  protection  from  process  (n).  And  the  question 
in  these  cases  is,  not  whether  the  petitioner,  when  he  exe- 
ecuted  the  bill  of  sale,  had  a  general  intention  of  petitioning 
at  any  future  time,  when  he  might  apprehend  proceedings 
being  taken  against  him,  but  whether  he  had  the  present 
intention  of  so  doing  (o). 

Stock,"] — If  the  petitioner  at  the  time  of  filing  his  peti-  Stock, 
tion,  or  at  any  time  before  he  has  become  entiUed  to  his 
final  order,  has  any  Government  stocks,  funds,  or  annuities, 
or  any  stock,  of  or  in,  any  public  company  in  England, 
Scotland,  or  Ireland  standing  in  his  own  name  in  his  own 
right,  the  judge  may  order  all  persons  whose  act  or  consent 
is  necessary,  to  transfer  it  into  ihe  name  of  the  assignees'; 
and  such  persons  are  indemnified  by  the  act  for  things  done 
or  permitted  pursuant  to  such  order  (p). 

Leaie,  or  Agreement  for  Lease,"] — Where  the  petitioner  Leaw,  or 
is  entitled  to  a  lease,  or  agreement  for  a  lease,  and  his  as-  sgreement 
signees  accept  it  as  part  of  his  property,  the  petitioner  is  **"' 
not  liable  to  pay  any  rent  accruing  after  the  filing  of  his 
petition,  nor  to  be  sued  after  such  acx^ptance  in  respect  of 
any  subsequent  non-obaervance  or  non-performance  of  con- 
ditions or  covenants.  The  lessor  or  person  agreeing  to 
make  such  lease,  his  heirs,  executors,  or  assigns,  if  the 
assignees  decline  (upon  being  required  so  to  do)  to  deter- 
mine whether  they  will  accept  such  lease  or  agreement,  may 
apply  to  the  judge,  praying  that  they  may  either  accept  the 
lease  or  agreement,  or  deliver  it  up,  together  with  possession 
of  the  premises  demised  or  intended  to  be  demised,  and  the 
judge  may  thereupon  make  such  order  as  under  all  the  cir- 
cumstances of  the  case  seems  meet  and  just,  which  order  is 
binding  on  both  parties  (q). 

JPotoere.^ — AH  powers  vested  in  the  petitioner,  whose  P&wers. 
estate  has  vested  in  an  assignee  or  assignees,  which  the  pe- 
titioner might  legally  execute  for  his  own  benefit  (excent 
the  right  cf  nomination  to  a  vacant  ecclesiastical  benefice), 

(fi)  7  Ik  8  Vict  c.  96,  o.  19.  taiy  preferenoe,  auto,  p.  16. 

(o)  Tkofis  T.  Hobb9,  7  Ear.  (p)  7  &  8  Viet.  o.  96,  t.  15. 

810.    S.  C.  21  L.  J.,  Ezr.,  349.  {q)  lb.  1. 12.    At  to  what  is 

8ee  further  u  to  what  is  a  toIui-  an  aooq>tanoe,  lee  ante,  p.  1 7. 


benefit  of  the  creditors  in  such  manner  as  the  peiiikmef 
himself  might  have  executed  them  (r). 

Profit!  of         Profit*  of  B«ie/fcc,]— The  protection  acts  contain  to 
benefice,      provision  by  which  the  assignees  can  obtun  the  profits  d 

■n  eoclesiastical  benefice.     A   writ  of  teguettrari  fatiiu- 

therefore,  may  be  issued  by  a  plaintiff  in  an  action  ag^ii-. 

the  benefice  of  the  defeadant  after  the  tatter  has  obtaiLN 

an  interim  order  for  protection  (t). 

Diibwilbr      Distret*  for  B*n/.]— No  distress   for  rent  made  and 

««•  levied,  afler  the  filing  of  the  petition,  upon  the  ([oodi « 

effects   of  the  petitioner,  is  available  for  more  ihan  om 

{ear's  rent  accrued  prior  to  the  filing  of  the  petition;  i* 
andlord  or  party  to  whom  the  rent  is  due  may,  hawcrei, 
be  a  creditor  for  the  overplus  for  which  the  distress  is  n« 
available,  and  is  entitled  to  all  the  provisions  waie  I'd' 
creditors  by  the  acts  {t). 

Silo  of  SaU  ofDebli  and  Pri/pert^.] — If  at  the  eipifstio^  t' 

debu  and  twelve  calendar  months  from  the  filing  of  the  petilW 
property,  ^y  outstanding  debts  or  other  property  due  or  belODgioi 
to  the  estato  of  the  petitioner  remain,  which  cannoi.  'Ji 
the  opinion  of  the  judge,  be  collected  and  received,  «''^ 
out  unreasonable  or  inconvenient  delay,  the  assignees,  and« 
the  direction  of  the  judge,  may  sell  and  assign  such  debc 
or  property  in  such  manner  as  die  judge  orders  («)• 

No  stamp  No  Stamp  or  AuctioH  Xfuty  payaifc.]— tetters  »f 
or  MwOon  attorney,  ftffidaviu,  certificates,'  or  other  proceedings,  in- 
Sto  '"''  "t™™'^"'^"  ■"■  writings  in  the  matter  of  a  petiiionef.  or 
copies  thereof,  and  advertisements  inserted  in  new3p»P"* 
by  order  of  the  judge,  are  not  liable  to  stamp  duty;  nor 
is  any  auction  duty  payable  on  the  sale  of  the  estue,  rei 
or  personal,  of  the  petitioner,  for  the  benefit  of  his  cir- 
ditors ;  this  latter  exemption  is  not,  however,  alloweci,  un- 
lew  the  sale  is  Conducted  by  a  licensed  auctioneer,  »ho  mi"'' 
at  the  time  of  passing  his  account,  produce  to  the  office'' 
of  excise,  a  catali^ie  signed  and  cerUGed  by  the  sssigneM 
by  whose  order  the  s^e  was  made,  as  required  bj  Ots 
excise  laws  (v), 

(r)  7&80.96.S.11. 
(»)  Party  *.  Jonu,  2  J 
8.,  1190.  ilM. 

(0  7  t>  8  ^ict.  c  96,  s.  IB.  (•)  7  li  8  Ttct  c  96.  fc  ^ 
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Dividend,'] — Whenever  after  an  audit  there  appears  to  Chap.vih. 
the  judge  to  be  in  the  hands  of  the  official  assignee  any 
balance  wherewith  a  diyidend  may  be  madct  proceedings  ^*^^®'**^' 
must  be  had  forthwith,  under  the  direction  of  the  judge, 
for  making  it ;  so  also,  when  it  appears  necessary,  for 
correcting  and  ascertaining  the  list  of  creditors  entitled 
to  receive  the  same.  Notice  of  any  sitting  of  the  court 
ordered  to  be  held  for  such  ascertaining  of  debts,  or  for 
an  audit,  or  for  declaring  a  dividend,  or  for  all  of  these 
purposes,  must  be  given  for  such  time  and  in  such  manner 
as  the  judge  from  time  to  time  directs.  The  dividend  is 
to  be  made  amongst  the  creditors  of  the  petitioner  whose 
debts  are  admitted  in  his  schedule  and  sworn  to  by  him, 
and  amongst  such  other  Creditors  (if  any)  who  shall  prove 
their  debts  in  pursuance  of  any  order  of  the  judge,  in  pro- 
portion to  the  amount  of  the  debts  admitted,  or  admitted 
and  proved,  as  the  case  may  be.  If  the  petitionei*,  or  any 
creditor  or  assignee,  objects  in  whole  or  in  part,  to  any 
debt  tendered  to  be  so  proved,  or  to  any  debt  mentioned  in 
the  schedi/Ie,  or  if  any  person  whose  demand  is  stated  in 
the  schedule,  but  is  not  admitted  therein  to  its  full  extent, 
claims  to  be  admitted  as  a  creditor  for  the  whole  of  such 
demand,  or  for  more  thereof  than  is  admitted,  the  objec- 
tions and  claims,  upon  application  duly  made,  must  be 
examined  into  by  the  judge,  and  his  decision  thereupon  is 
conclusive  with  respect  to  the  title  of  the  creditor  to  his 
share  of  the  dividend.  If  in  any  case  it  appears  expedient, 
the  judge  may,  by  notice,  cause  all  or  any  of  the  creditors 
to  prove  their  debts,  in  such  manner  as  he  requires,  and 
may  decide  upon  such  debts,  and  the  right  to  receive  divi- 
dends thereon,  and  may  do  all  things  requisite  thereto  {rv). 

Horn  Creditors  to  Vote,] — In  all  matters  wherein  ere-  How  credi- 
ditors  vote,  or  wherein  the  assent  or  dissent  of  creditors  is  ^^  ^^ 
exercised,  every  creditor  is  accounted  such  in    respect  of  ^°  ' 
such  amount  only  as  upon  an  account  fairly  stated  between 
the  parties  after  allowing  the  value  of  mortgaged  property 
and  other  available  securities  and  liens,  appears  to  be  the 
balance  due ;  and  all  disputes  arising  concerning  such  amount 
upon  application  duly  made,  are  examined  into  by  the  judge, 
who. has  power  to  determine  the  same,  and,  if  it  seems  fit, 
to  refer  the  examination  thereof  to  an  officer  of  the  court ; 
the  amount  in  respect  of  which  a  creditor  votes  is   not, 
however,   conclusive  of  the  amouiit  of  his  debt  for  any 
ulterior  purposes  (a?).  .^ 

(tp)  7  &  8  Vict  0.  96,  8.  31.      dividend,  App.  p.  34. 
See  furms  of  notice  of  audit  and  (x)  7  &  8  Vict,  c*  96, 1. 14. 
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Effect  nf  Final  Or<fer.]— The  final  order  for  protection 
from  process,  protects  the  person  of  the  petitioner  from 
being  taken  or  detained  under  any  process  in  respect  to  tbe 
debts  and  sums  of  money  due,  or  claimed  to  be  due,  at  the 
time  of  filings  the  petition,  from  the  petitioner  to  the  persons 
named  in  his  schedule  as  creditors,  or  &s  claiming^  to  be 
creditors  ;  or  for  which  they  have  given  credit  to  the  ped* 
tioner  before  the  time  of  filing  the  petition,  and  which  were 
not  then  payable ;  or  in  respect  of  the  claim  of  any  other 
persons,  not  known  to  the  petitioner  at  the  time  of  making 
the  final  order,  who  may  oe  indorsees  or  holders  of  any 
negotiable  securities  set  forth  in  the  schedule  (y). 

The  protection  applies  only  to  such  process  as  arises  out 
of  subject-matters  in  respect  of  which  jurisdiction  is  given 
by  the  Protection  Acts,  It  does  not  therefore  protect 
against  an  execution  issued  agtdnst  the  petitioner  in  an  action 
of  tort  (z).  And  with  respect  to  the  matters  to  which  those 
acts  do  apply,  the  final  order  operates  as  a  protection  only 
in  respect  of  the  debts  which  are  named  in  the  schedule  (a). 
If,  however,  a  petitioner  omits  a  debt  from  bis  schedule 
with  the  consent  of  the  creditor,  the  debt  is  barred  by  the 
final  order,  for  to  allow  it  to  be  enforced  would  be  a  frau<i 
on  the  court  and  on  the  creditors  (b).  If  a  debt  is  schedaled 
although  untruly,  the  creditor  cannot  sue  for  it  after  final 
order  unless  it  clearly  appears  that  the  error  was  caused  br 
fraud,  evil  intention,  or  culpable  negligence.  The  proper 
course  in  such  a  case  is  to  apply  to  have  the  amount  cor- 
rected under  sect.  30  of  7  ^c  8  Vict,  c  96  (c).  As  to  those 
debts  to  which  the  protection  does  apply  it  is  not  only  a 
protection  to  the  person,  but  an  absolute  bar  to  an  action 
for  the  same  debt,  and  may  be  pleaded  as  such  to  any 
future  action  brought  to  recover  the  same  debts  (d).  Con* 
siderable  difficulty  has  arisen  in  declaring  what  is  the  effect 
of  a  final  order  under  the  two  acts,  in  consequence  of  the 
apparent  inconsistencies  of  their  provisions.  The  10th 
section  of  the  first  act  (e)  enacted,  that  to  any  such  action 
it  should  be  a  sufiicient  plea,  that  a  final  order  for  pro- 


(y)  7  &  8  Vict,  c  96,  i.  22. 
As  to  indorsees  of  bills  and  notes, 
see  anttt  P*  46. 

(z)  Beaton  v.  Walker,  19  L. 
T.  92.  See  also  Tkomae  ▼.  Hmd- 
•oa,  poetf  87. 

(a)  PkilUpe  V.  Fiei^ord,  1  L. 
M.  &  P.  136.  S.  C  19  L.  J.,  C. 
P.,  171. 

(b)  WiUim  V.  ATofiiitii^,  23  L. 
J.,  Ezr.,  174 ;  9  Ezr.  575,  S.  C. 

(c)  Brook  T.  Ckeplin,  4  E.  & 


B.  835.    S.  C,  24  L.  J.,  a  &» 
188. 

(d)  Jaeohe  v.  Byie^  and  P^cM 
v./lm//,2Ezr.508.  SeeTbm^r 
V.  GmgeU,  3  C.  B.  322.  As  to 
proper  form  of  plea,  sre  GiUoik  r. 
Deare,  2  C.  B«  309 ;  Tyler  r. 
5Amfsfi,  8aB.610;  Wrifki^. 
U^ckmt,  4  C.  B.  569;  />wtffT. 
H<rrt«,  11  Q.B.  724. 

(e)  5  &  6  y\gX.  c.  116. 
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tection  and  distribution  had  been  made.     The  22d  section  Chap.tih. 

of  the  second  act  (f)  enacted,  that  "  the  final  order  to  be 

made  under  the  provisions  of  the  said  act,  as  amended  by 
this  act,  shall  protect  the  person  of  the  petitioner  from 
being  taken  or  detained  under  any  process  whatever,*'  and 
the  form  for  the  final  order  for  protection  given  in  the 
schedule  (g)  was  only  '*  to  protect  the  person."  This  dis- 
crepancy between  the  two  statutes  led  to  an  opinion  that  an 
order  under  the  second  act  being  for  protection  only,  and 
not,  as  under  s.  10  of  the  first,  for  protection  and  dietri^ 
butiouj  operated  as  a  mere  protection  to  the  person  of  the 
petitioner  only  (h) ;  taking,  however,  into  consideration  the 
4th  section  of  the  last  act,  which  vests  in  the  assignee  all 
the  property  of  the  petitioner,  both  present  axkdjuturef  and 
considering  the  acts  together  as  one  system,  the  courts  have 
after  much  discussion  held,  that  the  final  order  under  the 
last  act  constitutes  an  absolute  bar  to  actions  in  respect  of 
which  it  is  a  protection  (t )• 

There  is  no  provision  in  ihe  Protection  Acts  similar  to 
that  contained  in  the  Insolvent  Act  (k)  rendering  invalid 
a  new  contract  for  the  payment  of  aebt,  inserted  in  the 
schedule;  where,  however,  a  petitioner  after  petitioning 
gave  a  judge^s  order  for  a  debt  inserted  in  his  schedule,  and 
was  after  his  discharge  arrested  under  it,  it  was  held  that 
he  was  entitled  to  be  discharged,  since  the  debt  was  in 
substance  the  same  debt  (Q. 

Annuities  and  Future  Payments.] — Sums  of  money  which  Annuities 
are  payable  by  way  of  annmty,  or  otherwise,  at  any  future  ai^<l  fatnre 
time  or  times,  by  virtue  of  any  bond,  covenant,  or  other  P*J"«**»« 
security,  are  debts  within  the  Protection  Acts,  and  creditors 
under  them  may  prove  for  such  value  as  the  judge  upon 
application  ascertains ;    regard  being  had  to  the  original 
price  given  for  the  annuity,  and  deducting  therefrom  such 
diminution  in  value,  as  has  been  caused  by  the  lapse  of  time 
since  the  gnnt  to  the  time  of  filing  the  petition ;  for  this 
amount  the  creditor  may  prove,  and  the  final  order  is  con* 
sequently  a  protection  wiUi  regard  to  it ;  but  this  does  not 
prejudice   securities   which   the   creditor   may  have  from 
sureties,  or  persons  other  than  the  petitioner  (m).     Where, 
however,  a  surety  for  a  grantor  of  an  annuity  becomes  in-  Saretiea. 
solvent  and  obtains  a  final  order  for  protection,  he  is  not 


(/)  7  fc  8  Vict  c  96.  Hydt,  and  PkiUip*  r.  Piekford, 

(^)  Schedule  (A.)  3.  See  fbm  antt. 
27,  App.  p.  114.  (*)  1  &  2  Vict.  c.  110,  8.  91. 

(A)  TVomcry.  Gtn^eU ,  3  C.  B.  (I)  Hookpojftfm  t.  Russeii,  9 

322.  £ir.  279. 

(0  PMel  T.  Bevili;  Jacob*  v.  (m)  7  &  8  Vict,  c  96,  s.  25. 

£ 


instolmenti  which  accrue  due  Bubsequently  to  the  filing  of 

the  petition,  hia  liability  to  pay  aot  being  a  debt  within  the 
meaning  of  the  above  provision  (a)> 

Commit.  Commitment  for  Contempt,  or  CW«.] — The  Snal  order 

ment  for     for  protection  from  procesB  extends  alto  to  alt  process  u- 


tectian.]     Order  to  Discharge  Petiiioner,  ^c. 
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tioQ. 


Order  to  Discharge  Petitioner  Arrested  or  Detained^  Chap,  vm 
«— If  the  petitioner  is  taken  or  detained  under  any  process 
for  any  debt  or  claim,  in  respect  of  which  he  is  protected 
from  process  by  the  final  order,  the  judge  may  order  any 
officer  who  has  the  petitioner  in  custody  to  discharge  him 
without  exacting  any  fee,  and  the  officer  is  indemnified  for  so 
doing  (r).  So  also,  if  the  petitioner  is  a  prisoner  in  execution 
at  the  time  of  filing  his  petition,  and  is  detained  in  prison  for 
any  debt  or  claim  in  respect  of  which  he  is  protected  from  pro- 
cess by  his  final  order,  the  judge  may  order  any  officer  who  has 
the  petitioner  in  custody  by  virtue  of  the  execution  to  dis- 
charge him  without  exacting  any  fee ;  and  the  officer  is  indem- 
nified for  so  doing  (s).  In  these  cases,  where  the  petitioner 
having  obtained  an  order  for  his  discharge,  is  liberated  by  the 
keeper,  the  order  of  the  court  being  the  order  of  a  judge 
acting  in  a  matter  over  which  he  had  jurisdiction,  affords 
a  sufficient  justification  to  the  keeper,  although  the  debt  on 
which  the  judgment  under  which  the  prisoner  is  detained  is 
founded,  is  one  from  which  the  commissioner  had  no  power 
to  discharge  him  (t). 


(r)  7  &  8  TicL  c.  96,  i.  29. 

(«)  lb.  a.  28. 

(/)  T[%omat  T.  Hudton,  14  M. 
&  W.  353.  S.  C,  affirmed  in 
error,  16  M.  &  W.  885.  The 
judgment  in  that  case  against  the 
petitioner  was  in  an  action  of  tres-  ^ 
pais  for  aaiaalt  and  false  impri*  * 


sonment.  Although  it  was  not 
neoeasarj  to  the  decision  of  the 
case,  the  court  expressed  a  strong 
opinion  that  the  judgment  debt 
being  in  tort,  the  statutes  did  not 
apply,  and  consequently  that  the 
commissioner  had  no  jurisdiction. 
See  Beman  t.  Walker ^  19  L.T.  92. 
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APPENDIX  TO  PART  11. 


INSOLVENT    ACTS. 


1  &  2  VICT.  CAP.  110, 

An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  '^bolvkst 
Actions,  except  in  certain   Cases;  for  extending  the 
Remedies  of  Creditors  against  the  Property  of  Debtors; 
and  for  amending  the  Laws  for  tlie  Relief  oj  Insolvent 
Debtors  in  England,  [16th  August  1838.] 

I.  Arrest  on  Mesne  Proceee  abolished  except  in  certain  cases, 

II.  And  be  it  enacted,  That  all  penonal  actions  in  her  Majesty's  All  actiooito 
supeiior  courts  of  law  at  Westminster  shall  be  commenced  t>y  writ  of  ^''^*. 
summons.  wrttofsum- 

XXIII.  And  whereas  it  is  eipedient  to  continue,  for  the  purposes  Powennow 
hereinafter  mentioned|  the  laws  now  in  force  for  the  relief  of  insolvent  ^^J^  ^'^ 
debtors  in  England,  and  to  make  further  provision  for  the  relief  of  in-  ncf  of  insol- 
solvent  debtors ;  be  it  therefore  further  enacted,  that  from  and  after  vent  debtors 
the  passing  of  this  act  the  powers  vested  in  the  court  now  established  S^pu^^^'  • 
for  the  relief  of  insolvent  debtors  in  England  shall  be  and  the  same  are  herem  men- 
her^f  continued  and  vested  in  the  court  to  be  continued  by  virtue  of  tioned. 

this  act,  as  hereinafter  provided,  in  so  far  as  the  same  relate  to  or  may 
be  exercised  in  the  matters  of  the  petitions  of  any  persons  who,  before 
the  time  appointed  for  the  commencement  of  this  act,  shall  have  peti- 
tioned the  said  court  now  established  for  relief,  under  the  provisions 
of  any  act  or  acts  for  the  relief  of  insolvent  debtors  in  England,  or  of 
any  persons  who  have  obtained  their  discharge  by  virtue  of  any  act  for 
the  relief  of  insolvent  debtors  in  England ;  and  that  all  things  shall 
and  may  be  done  by  all  persons  relating  to  the  matters  of  all  such 
petitions  which  such  persons  might  have  done  if  the  laws  now  in  force 
with  lespect  to  insolvent  debtors  in  England  had  been  continued  by 
this  act. 

XXIV.  Court  now  established  and  commissioners  and  officers  to  be 
eontinued, 

XXV.  Commissioners  to  hold  their  offices  during/  good  behaviour ; 
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XXVI.  But  map  be  removed  upon  addreu, 

XXVII.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  in- 
solvent debtors  in  England  shall  be  a  ooort  of  record  for  the  purposes 
of  this  act ;  and  shall  cause  to  be  sealed  with  the  seal  of  the  said  ooort 
all  such  records,  proceedings,  documents,  and  copies  of  the  same  as  are 
hereinafter  expressly  required  to  be  so  sesled,  and  such  other  records, 
proceedings,  documents,  and  copies  of  the  same  as  the  said  court  shall 
at  any  time  direct;   and  that  the  said  court,  or  any  oomnsisnoDer 
thereof,  acting  under  the  powers  of  this  act,  may  adjourn  any  sitting 
of  the  said  court  or  commissioner,  as  may  be  requisite,  and  may  admi- 
mister  oaths,  and  examine  all  parties  and  witnesses  upon  oath,  for  the 
purposes  of  this  act,  and  shall  have  such,  like,  and  the  same  powers  of 
compelling  the  attendance  of  witnesses,  both  before  the  said  court  and 
before  any  commissioner  thereof,  acting  as  aforesaid,  and  before  an 
officer  of  the  court  or  examiner,  as  hereinafter  mentioned,  and  before 
such  justices  as  are  hereinafter  mentioned,  and  of  requiring  and  com- 
pelling the  production  of  books  and  writings,  as  are  now  poasessed  by 
any  of  the  superior  courts  at  Westminster,  and  to  order  any  prisoner 
whose  estate  shall,  by  an  order  to  be  made  under  this  act  as  bereiiiafter 
mentioned;  have  been  vested  in  the  provisional  assignee  of  the  said 
court,  or  any  prisoner  who  shall  be  a  necessary  and  material  witness  in 
any  matter  pending  in  the  said  court,  to  be  brought  before  the  said 
court  or  commissioner,  or  officer  or  examiner,  or  justices,  aa  often  iS 
shall  be  requisite  ;  and  that  the  said  court,' or  any  commiasioner  thereof 
acting  as  aforesaid,  shall  have  the  power  of  committing  all  persoas 
guilty  of  any  contempt  of  the  said  court  to  the  prison  of  the  Queen's 
Bench,  or  to  the  common  gaol  of  any  county  in  which  such  person 
shall  be  or  shall  usually  reside ;  and  that  the  said  court  shall  have  the 
power  of  fining  in  a  summary  way,  or  removing,  any  of  the  officers  of 
the  said  court  who  shall  be  guilty  of  any  negligence,  wilful  or  nnneees- 
sary  delay,  or  other  misconduct  whatsoever:  provided  alwaya,  that  the 
said  court,  or  any  commissioner  thereof,  shall  not  have  the  power  <^ 
awarding  costs  against  any  person  or  persons  whomsoever,  except  in 
such  cases  only  where  such  costs  are  hereinafter  expressly  mentiooed 
and  permitted  to  be  awarded  by  this  act ;  and  that  nothing  herein  con- 
tained shall  extend  to  the  compelling  the  attendance  of  any  witnefs, 
unless  the  party  on  whose  behalf  such  witness  shall  be  required  to 
attend  shall  have  previously  tendered  to  such  witness  such  adlowanoe 
for  expenses  for  his  attendance  as  in  the  judgment  of  the  said  conit,  or 
of  a  commissioner  thereof,  shall  appear  to  be  reasonable. 

XXVIII.  Court  to  tit  at  the  eourt-koute  In  Portuffol-etreet^  and 
e^eewhere,  ff  neceeearp.  One  eommUhoner  may  hear  matters  out  rf 
court  upon  tummont. 


XXIX.  Court  to  eii  twice  a  week, 
otherwiee  during  certain  periods. 
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XXX.  And  be  it  enacted,  That  three  of  the  said  commissioners  shall 
from  time  to  time  sererally  make  circuits,  and  give  their  attendance  at 
the  several  assize  or  other  towns  or  places  at  which  any  prisoner  or 
prisoners  shall  be  ordered  to  appear,  as  hereinafter  provided ;  and  that 
upon  such  prisoner's  appearance  before  such  commissioner  on  hii 
circuit  it  shall  be  lawful  for  such  commissioner  to  make  all  such  orders, 
and  to  give  all  such  directions,  and  to  do  all  such  matters  and  things 
requisite  for  the  discharging  or  remanding  of  such  prisoner,  and  oth^ 
wise  respecting  such  prisoner,  and  his  schedule,  and  his  creditors  and 
assignees,  as  the  said  court  for  the  relief  of  insolvent  debtors  may  make, 
give,  or  do  in  the  matters  of  petitions  heard  by  the  said  court,  aooordiog 
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to  this  act ;  and  that  in  each  and  evciy  matter  to  be  beard  and  inquired 
into  by  rach  oommiaiioner,  according  to  the  proriiioni  of  this  act, 
anch  Gommiifioner  shall  baye  the  same  power  as  the  said  conrt  would 
have  therein  if  the  same  were  beard  and  inquired  into  by  the  said  conrt ; 
and  that  all  judgments*  rules,  orders,  directions,  and  proceedings  pro* 
nounced,  made,  and  done  in  all  and  every  the  matters  aforesaid  by  such 
commissioners,  shall  be  transmitted  to  the  said  court,  signed  by  such 
commissioner,  to  be  a  record  of  the  said  court,  and  to  be  kept  as  such 
among  the  records  thereof. 

^XXIV.  And  be  it  enacted,  Hiat  no  fee  or  gmtuity  shall  be  received  Nn  fees  to  be 
or  taken  by  the  said  court  for  the  relief  o^  insolTcnt  debtors,  or  any  |J|^J^r^' 
officer  thereof,  of  or  from  any  person  whomsoever,  on  any  pretence  be  etta- 
whatBoever,  except  such  fees  as  shall  at  any  time  be  specified  in  a  list  blU&cd. 
thereof  to  be  signed  by  the  commissioners  of  the  said  court,  a  copy  of 
which  list  shall  Always  be  exposed  to  view  in  the  office  of  the  said  court. 

XXXY.  And  be  it  enacted.  That  from  and  after  the  time  appointed  PenonBim- 
for  the  commencement  of  this  act  it  shall  be  lawful  for  any  person  who  J^{j|[^  ^ 
shall  be  in  actual  custody  within  the  walls  of  any  prison  in  that  part  of  apply  to'the 
the  United  Kingdom  called  England,  upon  any  process  whatsoever,  for  court  in  a 
or  by  reason  of  any  debt,  damages,  costs,  sum  or  sums  of  money,  or  i^^ljSSLuS, 
for  or  by  reason  of  any  contempt  of  any  court  whatsoever  for  non- 
payment of  any  sum  or  sums  of  money,  or  of  costs,  taxed  or 
untaxed,  either  ordered  to  be  paid,  or  to  the  payment  of  which 
such  person  would  be  liable  in  purging  such  contempt,  or  in  any 
manner  in  consequence  or  by  reason  of  such  contempt,  at  any  time 
within  the  space  of  fourteen  days  next  alter  the  commencement  of  Time  of  pe- 
the  actual  custody  of  such  prisoner,  whether  such  commencement  shall  titioning. 
have  been  in  the  same  prison,  or  in  any  other  prison,  or  the  rules  or  i/u  dava 
liberties  of  any  prison,  or  afterwards,  if  the  said  conrt  shall  in  any  case  havepaned, 
think  reasonable  to  permit  the  same,  to  apply  by  petition  in  a  summary  ^.  ''^^' 
way  to  the  said  court  for  the  relief  of  insolvent  debtors  for  his  discharge 
from  such  custody,  according  to  the  provisions  of  this  act ;  and  in  such  What  thall  be 
petition  shall  be  stated  the  time  and  phuse  of  the  first  arrest  of  such  ^^!^^  ^^ 
prisoner  in  the  cause  or  causes  wherein  he  shall  then  be  detained,  and  ^ 
the  time  of  his  commitment  to  the  prison  where  he  shall  then  be  con- 
fined ;  and  if  such  prisoner  shall  not  have  been  in  the  same  custodv  jMm^  A.  6, 
from  the  time  of  such  first  arrest,  then  the  means  and  manner  by  which  pm(- 
the  change  of  custody  of  such  prisoner  has  taken  place,  and  also  the 
name  or  names  of  the  person  or  persons  at  whose  suit  or  prosecution 
such  prisoner  shall  at  the  time  of  presenting  such  petition  be  detained 
in  custody,  and  the  amount  of  the  debt  or  debts,  sum  or  sums  of  money, 
and  of  such  costs  as  aforesaid,  so  far  as  the  amount  of  such  costs  is 
ascertained,  for  which  he  shall  be  so  detained ;  and  such  prisoner  shall 
in  such  petition  state  whether  such  prisoner  has  given  notice  to  the 
keeper  of  the  gaol  or  prison  in  which  he  shall  be  confined  of  his  inten- 
tion to  present  the  said  petition,  which  notice  the  said  prisoner  is  Notice  to 
hereby  required  to  give  in  writing  to  the  keeper  of  such  gaol  or  prison ;  gaoler, 
and  such  prisoner  shall  in  such  petition  state  that  he  is  willing  that  all 
bit  real  and  personal  estate  and  effects  shall  be  vested  in  the  provisional 
assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  to  the  provisions  of  this  act,  and  shall 
pray  to  be  discharged  from  custody,  and  to  have  ftiture  liberty  of  his 
person,  against  the  demands  for  which  such  prisoner  shall  be  then  in 
eustody,  and  against  the  demands  of  all  other  persons  who  shall  be  or  Petition  to 
daim  to  be  creditors  of  such  prisoner  at  the  time  of  presenting  such  ^^Jj^"^  "'^ 
petition ;  which  petition  shall  be  subscribed  by  the  said  prisoner,  and       ' 
shaU  forthwith  be  filed  in  the  said  court  fo^  ^ 
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peuining  XXXVI.  And  be  it  enacted.  That  if  any  prisoner  wbo  at  the  time 

pVhl'm^s^     appointed  for  the  commencement  of  thia  act  duJl  have  been  committed 
cxLtrution       to  any  prison  or  gaol,  and  charged  in  ezecation  for  any  debt,  damages, 
iTiav  apply  by  ^^  ^j.  ootts,  or  sum  Or  tarns  of  money,  or  committed  for  or  by  resscm 
inv.oivent        of  any  contempt  of  any  court  whatsoever  for  nonpayment  of  any  sam 
'ii-riron'  court  or  sams  of  money,  or  of  costs,  taxed  or  nntaied,  either  ordered  to  be 
[n\(«t''d"bT-    P^^*  ^'  ^  ^^  payment  of  which  such  prisoner  would  be  lUbk  io 
n'^  estate  in   purging  such  contempt,  or  in  any  manner  in  consequence  or  by  retson 
\l['\  '''''."^.^     of  such  contempt,  shall  not,  witUn  twenty-one  days  next  after  the  time 
',v)urt!^^  ^       appointed  for  the  commencement  of  this  act,  make  satisfaction  to  the 
creditor  or  creditors  at  whose  suit  such  prisoner  shall  have  been  so 
committed  or  charged  in  execution  for  such  debt,  damages,  ooets,  lam 
or  sums  of  money,  or  to  the  person  or  persons  entitled  to  the  monef 
for  the  nonpayment  of  which  such  prisoner  shall  have  been  in  con- 
tempt, or  to  the  payment  of  which  such  prisoner  would  be  liable  in 
consequence  or  by  reason  of  snch  contempt ;  or  if  any  prisoner  who 
after  the  time  appointed  for  the  commencement  of  this  act  shall  be 
committed  to  any  prison  or  gaol,  and  charged  in  execution  for  soy 
debt  or  damages,  or  any  costs,  or  sum  or  sums  of  money,  or  committed 
for  or  by  reason  of  any  such  contempt  aa  aforesaid,  shall  not,  within 
twenty-one  days  next  after  such  prisoner  shall  be  so  committed  or 
chareed  in  execution  as  aforesaid,  make  satis£u:tion  to  Uie  creditor  or 
creditors  at  whose  suit  such  prisoner  shall  have  been  so  committed  or 
charged  in  execution  for  audi  debt,  damagea,  costs,  sum  or  sums  of 
money,  or  to  the  person  or  persons  entitled  to  the  money  for  noopsy- 
ment  of  which  such  prisoner  shall  have  been  in  contempt,  or  to  the 
payment  of  which  such  prisoner  would  be  liable  in  conaequenoe  or  bj 
reason  of  such  contempt ;  then  and  in  any  of  the  said  caaes  it  shall  be 
lawful  for  any  such  creditor  or  creditors,  or  person  or  persona  entitled 
to  such  money  as  aforesaid,  to  apply  by  petition  in  a  summary  way  to 
the  said  court  for  the  relief  of  insolvent  debtors  for  an  order  Testirf 
the  real  and  personal  estate  and  effecta  of  such  prisoner  in  the  pro* 
Tisional  assignee  for  the  time  being  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  according  io  the  provisions  of  this  act ;  and  socb 
petition  shall  be  signed  by  the  party  or  parties  so  applying ;  and  ia 
such  petition  shall  be  stated  the  time  and  place  of  the  commitment  or 
charge  in  execution  of  such  prisoner  at  the  suit  of  the  party  or  parties 
so  applying,  and  the  amount  of  the  debt  or  sum  of  money  for  which 
such  prisoner  shall  have  been  so  committed  or  charged  in  execution ; 
and  such  petition  shall  be  supported  by  such  evidence,  by  affidavit  or 
otherwise,  of  the  truth  of  the  matters  therein  stated,  as  the  said  coort 
shall  think  fit  to  require ;  and  the  party  or  parties  presenting  socb 
petition  shall  thereby  state  that  he  or  they  is  or  are  desirous  that  such 
prisoner  should  be  ordered  to  file  a  schedule  of  his  property  according 
to  the  provisions  of  this  act,  and  should  thereupon  be  brought  up  before 
the  said  court,  to  be  dealt  with  according  to  the  provisions  of  this  set ; 
and  such  petition  and  the  evidence  in  support  thereof  shall  forthwith 
be  filed  in  the  said  court ;  and  the  said  court  shall  and  may  require 
such  prisoner  to  file  bis  schedule,  and  shall  and  may  cause  such  prisoner 
to  be  brought  up  to  be  dealt  with  according  to  this  act,  aud  all  things 
to  be  done  thereupon  or  preparatory  thereto,  aa  in  other  cases  aocordr 
ing  to  this  act. 

PTHoncr's  XXXVII.  And  be  it  enacted,  That  upon  the  filing  of  aoch  petition 

7^1^  ?^  ^'  ^y  *^^^  prisoner,  or  on  the  filing  of  such  petition  by  such  creditor  or 
wttri'ng  ap-  creditors  as  aforesaid,  and  the  evidence  in  support  thereof,  as  the  esse 
patei,  &'c..  may  be,  it  shall  be  lawful  for  the  said  court  for  the  relief  of  insolvent 
Siu.^  ar^^'"'  debtors,  and  such  court  is  hereby  authorised  and  required  to  order  that 
future  estate,  all  the  real  and  personal  estate  and  effects  of  such  prisoner,  both 
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within  this  realm  and  abroad,  except  the  wearing  apparel,  bedding,  to  be  vested 
and  other  such  necessaries  of  sncb  person  and  his  family,  and  the  '"  provisional 
working  tools  and  implements  of  such  prisoner,  not  exceeding  in  the  ^der^^  the 
whole  the  valae  of  twenty  pounds,  and  all  the  fntare  estate,  right,  title,  couru 
interest,  and  trast  of  such  prisoner  in  or  to  any  real  and  personal 
estate  and  effects  within  this  realm  or  abroad  which  such  prisoner  may 
purchase,  or  which  may  revert,  descend,  be  devised  or  bequeathed,  or 
come  to  him,  before  he  shall  become  entitled  to  his  final  discharge  in 
pursuance  of  this  act,  according  to  the  adjudication  made  in  that  behalf; 
or  in  case  such  prisoner  shall  obtain  his  full  discharge  firom  custody 
without  any  adjudication  being  made  by  the  said  court,  then  before 
such  prisoner  shall  be  so  fully  discharged  from  custody ;  and  all  debts 
due  or  growing  due  to  such  prisoner,  or  to  be  due  to  him  or  her  before 
such  discharge  as  aforesaid,  shall  be  vested  in  the  provisional  assignee 
for  the  time  being  of  the  estates  and  effects  of  insolvent  debtors  in 
England,  and  such  order  shall  be  entered  of  record  in  the  same  court,  Rta^n,,  a  and 
and  such  notice  thereof  shall  be  published  as   the  said  court  shall  0,  post. 
direct ;  and  such  order  when  so  made  shall,  without  any  conveyance  or  Notice  o/ 
assignment,  vest  all  the  real  and  personal  estate  and  effects  of  such  pri-  J^^'^A^' 
soner,  and  all  such  future  real  and  personal  estate  and  effects  as  aforesaid,  20 1 
of  every  nature  and  kind  whatsoever,  and  all  such  debts  as  aforesaid,  in  and  for 
the  said  provisional  assignee :  provided  always,  that  in  case  the  petition  ^^^^^l'/' 
of  any  such  prisoner  shall  be  dismissed  by  the  said  court,  such  vesting  2\/jK>tt, 
order  made  iu  pursuance  of  such  petition  shall  from  and  after  such 
dismission  be  null  and  void  to  all  intents  and  purposes :  provided 
also,  that  in  case  any  such  vesting  order  as  aforesaid  shall  become  null 
and  void  by  the  dismission  of  the^prisoner's  petition,  all  the  acts  there- 
tofore done  by  the  said  provisionaLl  assignee,  or  any  person  or  persons 
acting  under  his  authority,  according  to  the  provisions  of  this  act,  shall 
be  good  and  valid ;  and  no  action  or  suit  shall  be  commenced  against 
such  provisional  assignee,  nor  against  any  person  duly  acting  under  his 
authority,  except  to  recover  any  property,  estate,  money,  or  effects  of 
such  prisoner  detained  after  an  order  made  by  the  said  court  for  the 
delivery  thereof,  and  demand  made  thereupon:  provided  also,  that 
when  such  vesting  order  shall  have  been  made  on  the  petition  of  a 
creditor  as  aforesaid,  it  shall  be  lawful  for  the  said  court,  if  it  shall 
seem  just  and  right,  but  not  without  proof  made  to  the  satisfaction  of 
the  said  court  of  the  consent  of  the  petitioning  creditor,  to  make  order 
declaring  such  vesting  order  to  be  null  and  void,  and  the  same  shall 
thereupon  be  nuU  and  void  to  all  intents  and  purposes. 

XXXVIII.  And  be  it  enacted,  That  no  prisoner  shall  upon  his  own  Prisoners 
petition  be  entitled  to  the  benefit  of  this  act  who  shall  not  be  at  the  ^^^^^*^  ^^ 
time  of  filing  his  petition,  and  during  all  the  proceedings  thereon,  in  ^tiUon/ 
actual  custody  within  the  walls  of  the  prison,  without  any  intermission 
of  such  imprisonment  by  leave  of  any  court  or  otherwise :  provided  except  in 
always,  that  if,  after  any  such  prisoner  shall  have  obtained  an  order  to  ^^^a*"  '^^'^' 
be  brought  up  in  order  to  be  dealt  with  according  to  the  provisions  of 
this  act,  it  shall  appear  to  the  satisfaction  of  the  said  court,  by  the  oath 
or  affidavit  of  a  physician,  surgeon,  or  apothecary,  and  such  other  evi- 
dence as  the  said  court  may  require,  that  such  prisoner  cannot  con- 
tinue to  reside  within  the  walls  of  any  such  prison  without  serious 
injury  to  the  health  of  such  prisoner,  or  that,  for  the  sake  of  the  health 
of  the  prisoners  in  general,  it  is  necessary  that  the  number  thereof 
within  the  walls  of  any  such  prison  should  be  reduced,  it  shall  be 
lawful  for  the  said  court  to  dispense  with  such  actual  custody  of  any 
such  prisoner  within  the  vralls  as  is  hereinbefore  mentioned :  provided 
that  if  any  such  prisoner,  having  obtained  such  dispensation,  shall  go 
beyond  the  rules  and  liberties  in  which  he  shall  in  pursuance  thereof 
be  confined,  such  prisoner  shall  thereby  be  deprived  of  all  benefit  of 
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this  act:  providAd  alio,  that  alter  any  order  diall  bave  been  made 
under  thia  act  directing  any  inaolvent  to  be  brought  op  in  order  to  be 
dealt  with  according  to  the  pronsiona  of  thia  act,  it  ahall  be  lawfol  for 
the  said  court  for  the  relief  of  inidlTent  debtora,  if  wach  eomt  riiall 
think  fit  ao  to  do,  and  on  aneh  notice  to  the  detaining  creditc»r  or  oe- 
ditora  of  such  inaolTent  aa  the  aaid  court  ahall  deem  pfoper,  to  direct 
such  inaoWent  to  be  discharged  out  of  coatody,  on  hia  l^nAin^  two  sal- 
ficient  snretiea  to  enter  into  a  recognizance  to  the  provisioosd  aaaignee 
of  the  said  court  in  audi  aum  aa  the  said  court  ahall  think  fit*  with  a 
condition  that  auch  insolvent  ahall  didy  appear  at  the  time  and  pbet 
fixed  for  the  hearing  of  such  inaoWent,  and  on  every  adjourned  besi^ 
in^,  and  ahall  abide  by  the  final  judgment  of  the  aaid  coorty  or  a  oob> 
misdoner  thereof  on  hia  circuit,  or  such  juaticea  aa  hercioalter  men- 
tioned, and  on  such  other  terma  (if  any)  as  the  said  court  ahall  think 
fit  to  impose,  and  to  issue  a  warrant  directed  to  the  gaoler,  ordcriof 
the  discharge  of  each  insoWent  from  custody  aceordhigly.  and  that 
after  such  cUscharge  auch  insolvent  shall  be  free  from  arrest  or  impri" 
sonment  by  any  creditor  whose  debt  shall  be  specified  in  the  aeherialf 
filed  by  such  insolveat  as  hereinafter  mentioned  until  the  tiaae  ap- 
pointed for  the  hearing  of  such  insolvent,  and  for  auch  further  time  (if 
any)  as  the  said  court  shall  by  endorsement  on  aach  order  from  tine 
to  time  appoint :  provided  alwaya  nevertheless,  that  in  case  any  inaol- 
Ycnt  so  diischarged  out  of  custody  ahall  not  duly  appear  at  the  time 
and  place  fixed  for  the  hearing  or  any  adjourned  hearing  of  soch  inaol- 
Yent  (not  being  prevented  by  illness  or  other  lawful  impediment,  to  be 
allowed  of  by  the  said  court)  the  recognizance  eo  entered  into  ahall  be 
forfeited,  and  the  amount  secured  thereby  shall  be  recoverable  ia  s 
summary  way  by  a  distress  and  sale  of  the  goods  and  chattela  of  tmA 
auretiea  as  the  said  court  shall  by  their  order  direct ;  and  the  amoaat 
80  recovered  ahall  be  applied  for  the  benefit  of  the  creditors  of  socb 
insolvent  in  like  manner  as  if  the  same  were  part  of  hia  eatate  and 
effects ;  and  the  aaid  court  may  also  issue  a  warrant  authorising  any 
person  or  peraona  to  be  iherein  named  to  apprehend  and  arrest  sach 
insolvent,  and  deliver  him  into  the  custody  of  the  gaoler  or  keeper  ia 
whose  custody  such  prisoner  was  at  the  time  when  he  waa  ao  dia^ 
charged  aa  aforesaid ;  and  auch  gaoler  or  keeper  is  hereby  required  to 
receive  auch  prisoner  again  into  hia  custody ;  and  all  detainera  which 
were  in  force  against  him  at  the  time  of  such  discharge,  or  which  thaSL 
have  aince  been  didy  lodged  against  him,  ahall  thereupon  be  deemed  to 
be  in  force :  provided  further,  that  any  insolvent  ao  discharged  out  of 
cuatody  aa  afbreaaid  shall,  on  his  appearing  before  the  aaid  court  or 
commissioner  or  justices,  be  deemed  and  conaidered,  for  all  the  pur* 
poses  of  thia  act,  in  the  custody  in  which  he  waa  at  the  time  he  vraa  ao 
discharged. 

XXXIX.  And  be  it  enacted.  That  the  filing  of  the  petttion  of  every 
person  in  actual  custody,  who  shall  be  aubject  to  the  laws  concerning 
bankrupts,  and  who  shall  apply  by  petition  to  the  said  court  for  his 
discharge  from  cuatody,  acooniing  to  thia  act,  ahall  be  accounted  and 
adjudgwi  an  act  of  bankruptcy  from  the  time  of  filing  auch  petition; 
and  that  any  fiat  in  bankruptcy  issuing  against  such  person,  and  under 
which  he  shall  be  declared  bankrupt  More  the  time  appointed  by  tibe 
aaid  court,  and  advertised  in  the  London  GaxHto,  for  auch  priaoner  to 
be  brought  up  to  be  dealt  with  according  to  thia  act,  or  at  any  time 
within  two  calendar  montha  from  the  time  of  making  any  auch  order 
aa  aforesaid,  whether  upon  the  petition  of  such  priaoner,  or  the  peti> 
tion  of  any  auch  creditor  as  aforeaaid,  ahall  have  the  effect  of  divesting 
the  said  real  and  personal  estate  and  effecta  of  auch  person  out  of  the 

(a)  See  S  4k  3  Vict  e.  9,  p.  41. 
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•aid  proTiiioiial  ■tsigneei  provided  alwafi,  that  the  fittng  of  mcH 
petition  shall  not  be  deemed  an  act  of  bankniptcy  nnlets  each  person 
be  BO  declared  bankrupt  before  the  time  so  adVertised  as  aforesaid,  or 
within  such  two  calendar  months  as  aforesaid*  bat  that  every  such 
order  as  aforesaid  shall  be  good  and  valid,  notwithstandinf  any  fiat  in 
bankruptcy  under  wbich  such  person  shall  be  declared  bankrupt  after 
the  time  so  advertised  as  aforesaid,  and  after  the  expiration  of  such  two 
calendar  months  as  aforesaid. 

XL.  Provided  always,  and  be  it  enacted,  That  where  the  order  Order  to  be 
vesting  the  estate  and  effects  of  any  such  prisoner  in  the  provisional  fvoided^b  "^^ 
assignee  of  the  said  court,  in  pursuance  of  the  provisions  of  this  set,  commission 
shall  be  or  become  void,  by  reason  of  such  prisoner  being  declared  <>f  bank- 
bankrupt  within  such  period  as  above  mentioned,  or  being  an  uncer-  "*P^> 
tificated  bankrupt  at  the  time  of  such  order,  the  said  order  shall  never- 
theless, together  with  the  petition  of  such  prisoner,  if  any,  remain  of 
record  in  the  said  court ;  and  the  said  court  shall  and  may  require  and  court 
anch  prisoner  to  file  his  schedule,  and  shall  and  may  cause  such  pri-  **^aI1  proceed 
aoner  to  be  brought  up  to  be  dealt  with  according  to  this  act,  and  all  ^djudi^^teM 
things  to  be  done  thereupon  or  preparatory  thereto,  as  in  other  cases,  in  other 
according  to  this  act ;  and  the  said  court  shall  and  may,  at  any  time  ®***** 
when  it  shall  seem  fit,  appoint  other  assignee  or  assignees  in  such  case 
in  the  same  manner  as  in  other  cases ;  and  that  if,  at  any  time  after  If  insolvent 
such  vesting  order  shall  have  been  made,  such  prisoner  shall  obtain  his  oi>^in«  ^n 
certificate  under  any  such  fiat  in  bankruptcy,  the  rights,  powers,  title,  th"righfif  of 
and  interest  of  the  provisional  aadgnee  and  other  assignee  or  assignees  aiuignecs 
appointed  under  this  act,  in,  over,  and  respecting  any  property,  real  or  J^tte"  „%*'* 
personal,  whatsoever,  remaining  to  such  prisoner  after  the  obtaining  of  as  in  othcr^ 
such  certificate,  or  thereafter  in  any  way  coming  to  him,  and  under  or  «»«"• 
in  pursuance  of  the  warrant  of  attorney  to  be  executed  by  such  pri- 
soner under  the  provisions  of  this  act,  shall  from  and  after  the 
obtaining,  of  soch  certificate  be  the  same  as  if  the  vesting  order  made 
under  this  act  had  been  valid  at  the  time  of  the  making  thereof: 
provided  always,  that  nothing  herein  contained  shall  be  construed  to  Kot  to  aflfbct 
affect  the  title,  rights,  and  interests  of  the  assignees  under  any  such  title  of  &sAig. 
fiat  in  bankruptcy,  or  to  alter  or  diminish  the  effect  of  any  such  certi-  runt  Proms' 
ficate  as  aforesaid,  but  that  the  title,  rights,  and  interests  of  such  last^  ration  of  cerl 
mentioned  asfignees*   and  the  benefit  of  such  certificate  to  such  tificate. 
prisoner,  shall  be  the  same  to  all  intents  and  purposes  as  if  this  act 
had  not  been  made. 

XLI.  And  be  it  enacted,  That  no  prisoner  whose  estate  shall  by  an  Prisoner  not 
order  under  this  act  have  been  vested  in  the  said  provisional  assignee  i2J*^ 
shall,  after  the  making  of  such  order,  be  discharged  out  of  custody,  as  wanfof  p?aio- 
to  any  action,  suit,  or  process  for  or  concerning  anv  debt,  sum  of  tiff  proceed- 
money,  damagea,  or  daim,  with  respect  to  which  an  adjudication  can,  JJJ^q^*^^ 
under  the  provisions  of  this  act,  be  made  by  or  by  virtue  of  any  snper- 
Sfdeaa,  judgment  of  non-pros,  or  judgment  aa  in  the  case  of  a  nonsuit, 
for  want  of  the  plaintiff  or  plaintiffs  in  sudi  action,  suit,  or  prooesi 
proceeding  therein. 

XLI  I.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  provisional  Proviitonal 
assignee  of  the  said  court  for  the  relief  of  insolvent  debtors  to  take  •■signee  to 
possession  himself,  or  by  means  of  a  messenger  of  the  said  court,  or  ,100 ofo-^ 
other  person  or  persons  appointed  by  him,  of  all  the  real  and  personal  uta,  &c 
estate  and  effects  of  every  such  prisoner  vested  in  soch  provisional  J^UJl^^  sell 
assignee  by  virtue  of  any  such  order  as  aforesaid ;  and  if  the  said  court  the  tame  if 
shall  so  order,  to  sell  or  otherwise  dispose  of  such  goods,  chattels,  ^  ^u^^ 
and  personal  estate,  or  any  part  thereof,  and  of  the  real  estate  of  sndi  ^^^'^^  • 
prisoner,  according  to  the  provisions  hereinafter  made  with  regard  to  ^f*  ^ 
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the  sale  of  snch  real  estate*  and  out  of  the  proceeds  of  such  re&l  and 
personal  estate  to  defray,  in  the  first  place,  all  snch  costs  and  ex- 
penses of  taking  possession,  or  of  seizing  and  selling  the  same,  as  shall 
be  allowed  by  the  said  court,  and  to  account  for  the  produce  of  such 
sale  or  disposition  to  the  said  court ;  and  it  shall  be  lawfiil  for  the  said 
provisional  assignee  to  sne  in  his  own  name,  if  tiie  said  court  shall  so 
order,  for  the  recoTcring,  obtaining,  and  enforcing  of  mnj  estates, 
debts,  effects,  or  rights  of  any  such  prisoner ;  and  aD  and  erery  the 
real  and  personal  estate,  money,  and  effects  Tested  in  or  possessed  by 
such  proTisional  assignee  by  Tirtae  of  snch  order  as  aforesaid  sfanll  not 
remain  in  him  if  he  shall  resign  or  be  removed  from  his  office,  nor  in 
his  heirs,  ezecntors,  or  administratora,  in  case  of  his  death,  bat  ahall 
in  every  snch  case  go  to  and  be  veated  in  his  snooessor  in  office  ap. 
pointed  by  the  said  court  as  aforesaid. 

XLIII.  And  be  it  further  enacted,  That  the  said  court  for  the  relief 
of  insolvent  debtors  may  order  and  direct  such  provisional  assignee  aa 
aforesaid,  or  such  assignee  or  assignees  as  are  hereinafler  mentioned, 
to  pay  to  any  such  prisoner,  out  of  his  or  her  estate  and  effects,  snch 
allowance  for  his  or  her  support  and  maintenance  during  each  pri- 
soner's  imprisonment,  and  previous  to  the  adjudication  in  the  matter  of 
his  petition,  or  for  the  ezpoise  of  making  out  and  filing  his  sehednle, 
as  to  the  said  court  shall  seem  reasonable  and  fit 

XLIV.  Provided  always,  and  be  it  enacted,  That  in  case  any 
prisoner  as  to  whose  estate  and  effects  any  such  vesting  order  as 
aforesaid  shall  have  been  made  ahall  by  the  consent  or  defoult  of  his 
detaining  creditor  or  creditors  be  discharged  out  of  custody  vrithont 
any  a4Jadication  being  made  in  that  behalf  by  the  said  court  for  the 
relief  d  insolvent  debtors,  all  the  acts  done  before  such  discharge  by 
the  said  provisional  assignee,  or  other  assignee  or  asaignees  appointed 
as  hereinafter  provided,  or  other  person  or  persons  acting  under  his 
or  then*  authority,  according  to  the  provisiona  of  this  act,  shall  be  good 
and  valid ;  and  that  in  such  esse,  or  in  esse  such  vesting  order  aa  afore- 
said shall  be  avoided  by  any  fiat  in  bankruptcy  thereafter  issuing  against 
such  prisoner,  as  hereinbefore  provided,  no  action  or  suit  shall  be  com- 
menced against  such  provis'onal  assignee,  or  against  any  assignee  or 
asaignees  appointed  under  this  act,  nor  against  any  person  duly  actiiig 
under  his  or  their  authority,  except  to  recover  any  property,  estate, 
money,  or  effects  of  snch  prisoner,  detained  after  an  order  made  by  the 
said  court  for  the  delivery  thereof,  and  demand  made  therenpon. 

Power  of  bi-       XLV.  And  be  it  enacted.  That  it  shall  be  lawfol  for  the  said  court 

•oivent  deb-    for  the  relief  of  insolvent  debtors,  at  any  time  after  the  making  any 

appoimatti^  such  vesting  order  aa  aforesaid  as  to  the  same  court  shall  aeem 

neok  '  expedient,  to  appoint  a  proper  person  or  persons  to  be  assignee  or 

assignees  of  the  estate  and  effects  of  snch  prisoner  for  the  purposes 

Rule,  25,        of  t'lis  act ;  and  when  such  aasignee  or  assignees  shall  have  signified 

p^-  to  the  said  court  his  or  their  acceptance  of  tiie  said  appointment,  the 

estate,  effects,  rights,  and  powers  of  such  prisoner  vested  in  snch 

provisional  assignee  as  aforesaid  shall  immediately,  by  virtue  of  sucli 

appointment,  and  without  any  conveyance  or  aasignment,  vest  in  the 

said  assignee  or  assignees,  in  trust  for  the  benefit  of  the  creditors  of 

such  prisoner,  in  respect  of  or  in  proportion  to  thdr  respective  debts, 

according  to  the  provisions  of  this  act ;  and  eveir  such  appointment 

ahall  after  such  aooepfcsnce  thereof  be  entered  of  record  of  the  said 

court,  and  such  notice  thereof  shall  be  published  as  the  said  oonrt 

shall  direct ;  and  every  person  so  appointed  assignee  shall  be  deemed 

to  be  an  officer  of  the  said  court,  and  shsll  be  Uable  as  snch  to  the 

control  thereof:  provided  always ,  that  it  shall  be  lawful  for  the  said 
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court  to  direct  anj  fee  or  remuneration  for  the  performance  of  daties 
in  getting  in  and  distributing  the  estate  of  any  insolvent  debtor,  whe- 
ther by  any  assignee  or  by  the  proTisional  assignee,  in  case  of  such 
distribution  being  effected  without  the  appointment  of  any  other 
assignee,  which  shall  not  exceed  the  rate  of  five  per  centum  on  the 
sum  received  as  produce  of  such  estate. 

XLVI.  And  be  it  enacted,  That  a  copy  of  any  order  under  this  act  Certified  copy 
vesting  the  estate  and  effects  of  any  prisoner  in  the  provisional  assignee  "f  or^'t-t  and 
of  the  estates  and  effects  of  insolvent  debtors,  or  of  the  appointment,  fot)e'evl-^" 
under  the  provision  last  hereinbefore  contained,  of  an  assignee  or  deuoe. 
assignees  of  such  estate  and  effects,  such  copy  being  made  upon  parch- 
ment, and  purporting  to  have  the  certificate  of  the  provisional  assignee 
of  ^he  said  court,  or  his  deputy  appointed  for  that  purpose,  endorsed 
thereon,  and  to  be  sealed  with  the  seal  of  the  said  court,  shall  in  all 
courts  and  places,  and  without  further  proof,  be  recognised  and 
received  as  sufficient  evidence  of  such  order  and  appointment  respeo- 
tively  having  been  made,  and  of  the  title  of  the  provisional  assignee, 
and  of  such  other  assignee  or  assignees  respectively,  under  the  same: 
provided  always,  that  where,  according  to  any  laws  now  in  force,  any  Proviso  for 
conveyance  or  assignment  of  any  real  or  personal  property  of  an  insol-  *'«?g"t*7- 
▼ent  debtor  would  be  required  to  be  registered,  enrolled,  or  recorded 
in  any  registry  office  in  England,  Wales,  or  Ireland,  or  in  any  registry 
office,  court,  or  other  place  in  Scotland,  or  any  of  the  dominions, 
plantations,  or  colonies  belonging  to  her  Majesty,  then  and  in  every 
such  case  such  certified  copy  as  hereinbefore  is  described  of  such  order 
under  this  act,  vesting  the  estate  and  effects  of  any  prisoner  in  the 
provisional  assignee  of  the  said  insolvent  debtors'  court,  and  a  like 
certified  copy  of  the  appointment  of  an  assignee  or  assignees  under 
this  act  (if  any  such  appointment  shall  have  been  made),  shall  be 
registered  in  the  registry  office,  court,  or  place  wherein  such  convey- 
ance or  assignment  as  last  aforesaid  would  require  to  be  registered, 
enrolled,  or  recorded  ;  and  the  registry  hereby  directed  shall  have  the 
like  effect,  to  all  intents  and  purposes,  as  the  registry,  enrolment,  or 
recording  of  such  conveyance  or  assignment  as  last  aforesaid  would 
have  had ;  and  the  title  of  any  purchaser  of  any  such  property  as  last 
aforesaid  for  valuable  consideration,  without  notice  of  aoy  such  order 
or  appointment  as  aforesaid,  who  shall  have  duly  registered,  enrolled, 
or  recorded  his  purchase-deed    previously  to  the  registry  hereby 
directed,  shall  not  be  invalidated  by  reason  of  such  order  as  aforesaid, 
or  the  appointment  of  an  assignee  or  assignees  as  aforesaid,  or  the 
vesting  of  such  property  in  him  or  them  consequent  thereupon  respec- 
tively, unless  a  certified  copy  of  such  orders  and  a  certified  copy  of 
inch  appointment,  if  any,  shall  be  registered  as  aforesaid  within  the 
times  following ;  (that  is  to  say,)  as  regards  the  United  Kingdom  of 
Great  Britain  and  Ireland,  within  two  months  after  the  date  of  such 
order  and  appointment  respectively,  and  as  regards  all  other  places, 
within  twelve  months  from  the  dale  thereof  respectively. 

XL VII.  And  be  it  further  enacted.  That  the  assignee  or  assignees  Sale  of  estate 
of  the  estate  and  effects  of  any  such  prisoner  shall,  with  all  convenient  ^  m^?im-^ 
speed  after  his  or  their  appointment,  use  his  or  their  best  endeavours  to  mediately. 
receive  and  get  in  the  estate  and  effects  of  such  prisoner,  and  shall  with 
all  convenient  speed  make  sale  of  all  such  estate  and  effects ;  and  if  such 
prisoner  shall  be  interested  in  or  entitled  to  any  real  estate,  either  in 
possession,  reversion,  or  expectancy,  such  real  estete,  within  the  space 
of  six  months  after  Uie  appointment  of  such  assignee  or  assignees,  or 
within  such  other  time  as  the  said  court  shall  direct,  shall  be  sold  by 
public  auction,  in  such  manner,  and  at  such  place  or  places,  as  shall 
thirty  days  before  any  such  sale  be  approved^  in  writing  under  their 
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hands,  lij  the  major  part  in  Taloe  of  the  crediton  of  audi  prisoner  entitled 
to  the  benefit  thereof,  who  shall  meet  together  on  notice  of  andi  meelinf^, 
published  fborteen  days  previons  thereto  in  the  homiiiim  GoMeUe^  and 
also  in  some  daily  newspaper  printed  and  pnblished  in  London  or  vrithin 
the  bills  of  mortality,  if  the  prisoner  before  his  or  her  going  to  prison 
resided  in  London  or  within  the  bills  of  mortality,  and  if  audi  pri- 
soner  resided  elsewhere  within  the  United  Kingdom,  then  in  some 
printed  newspaper  which  shall  be  generally  circulated  in  or  near  the 
place  where  snch  prisoner  resided  at  the  time  aforesaid ;  and  in  ease 
such  prisoner  shall  be  entitled  to  any  copyhold  or  eostomary  estate,  a 
certified  copy  of  snch  Testing  order  as  uoreaaid,  and  a  like  certified 
copy  of  the  appointment  of  such  assignee  or  assignees  as  aforeaaid, 
shall  be  entered  on  the  court  rolls  of  the  manor  of  which  such  copyhold 
or  customary  estate  shall  be  holden,  and  thereupon  it  shall  be  lawful 
for  such  assignee  or  assignees  to  surrender  or  convey  such  copyhold  or 
castomary  estate  to  any  purchaser  or  purchasers  of  the  same  from  such 
assignee  or  assignees*  as  the  said  court  shall  direct ;  and  the  rents  and 
profits  thereof  shall  be  in  the  meantime  received  by  snch  aasignee  or 
assignees  for  the  benefit  of  the  creditors  of  such  prisoner,  without  pre- 
judice nevertheless  to  the  lord  or  lords  of  the  manor  of  which  any  soeh 
copyhold  or  customary  estate  shall  be  holden. 

XLVIII.  And  whereas  penons  whose  estates  maj  by  an  order  vnder 
this  act  have  been  vested  in  the  said  provisional  assignee  may  be  entitled 
to  annuities  for  theur  own  lives,  or  other  uncertain  interests,  or  to  re> 
versionary  or  contingent  interests,  or  to  property  under  sodi  ctrcom- 
stances  that  the  immediate  sale  thereof  for  payment  of  their  debta  may 
be  very  prejudicial  to  them,  and  deprive  tliem  of  tiie  meana  of  sqIik 
sistence  which  they  might  otherwise  have,  after  payment  of  their  debts ; 
and  it  may  be  proper  in  some  cases  to  anthoriae  the  raising  of  money 
by  way  of  mortgage  for  payment  of  the  debts  or  part  of  the  ddits  of 
such  person,  inste^l  of  selling  the  property  of  such  person  for  that  pur- 
pose :  Be  it  enacted.  That  in  all  such  cases  it  shall  be  lawful  for  the 
said  court  to  take  into  consideration  all  circumatanoea  affecting  the  pro- 
perty of  any  such  person ;  and  if  it  shall  appear  to  the  said  court  that 
it  would  be  reasonable  to  make  any  special  order  touching  the  same, 
it  shall  be  lawful  for  the  said  court  so  to  do,  and  to  direct  that  audi 
property  as  it  may  be  expedient  not  to  aell,  or  not  to  sell  immediately^ 
according  to  the  provisions  of  this  act,  shall  not  be  ao  aold,  and  from 
time  to  time  to  order  and  direct  in  what  manner  such  property  shall 
be  managed  for  the  benefit  of  the  creditors  of  such  person,  until  the 
same  can  be  properly  sold,  or  until  payment  of  all  aneh  creditors, 
according  to  the  proviaions  of  thia  act,  shall  have  been  made,  and  to 
make  such  orders  touching  the  sale  or  disposition  of  such  property  as 
to  the  said  court  shall  seem  reasonable,  considering  the  rights  of  the 
creditors  of  such  person  to  payment  of  their  demands,  and  the  future 
benefit  of  soch  person  after  payment  of  his  debts,  and  upon  auch  terma 
and  conditions  with  respect  to  the  allowance  of  interest  on  debta  not 
bearing  interest,  or  other  circumstances,  as  to  the  said  court  shall  aeem 
juat ;  and  if  it  shall  appear  to  the  said  court  that  the  debts  of  such  per- 
son can  be  discharged  by  means  of  money  raised  by  way  of  mortgage 
on  any  property  of  such  person,  instead  of  raising  the  same  by  sale,  it 
shall  be  lawful  for  the  said  court  so  to  order,  and  to  give  all  necessary 
directions  for  such  purpose,  and  generally  to  direct  all  things  which  may 
be  proper  for  the  discharge  of  the  debts  of  such  person  in  such  manner 
as  may  be  most  consistent  with  the  interests  of  such  person  in  any  sur- 
plus of  his  or  her  effects  after  payment  of  such  debts. 

AwiffTteei  XLIX.  And  be  it  enacted.  That  all  powers  vested  in  apy  audi  pH- 

powen  which  >oner  wliose  estate  shall  by  an  order  under  this  act  have  been  vested  in 


Property 
may  be  mort- 
ffoged  if  more 
oenefidal. 
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the  proTisional  aadgnee  which  sodi  prisoner  might  legally  ezeeate  for  tlMhifoWcnt 
hit  own  benefit  (except  the  right  of  nomination  to  any  Tacant  eccle-  mj^ft^ri  f^ 
siastical  benefice),  shaU  be  and  are  hereby  vested  in  the  assignee  or  his  own  be- 
assignees  of  the  real  and  personal  estate  of  soch  prisoner  by  virtne  of  >^^ 
this  act,  to  be  by  such  assignee  or  assignees  ezecnted  for  the  benefit  of 
all  and  every  the  creditors  of  such  prisoner  under  this  act,  in  inch 
manner  as  such  prisoner  might  have  executed  the  same* 

L.  And  be  it  enacted,  That  in  all  cases  in  which  any  rach  prisoner  Where  Icsm 
shall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his  assignee  |^^^  ^{^^ 
or  assigpfiees  shall  accept  the  same  and  the  benefit  thereof,  as  part  of  such  indent  not 
prisoner's  estate  and  effects,  the  said  prisoner  shall  not  be  or  be  deemed  ^^^^  'or  ^^ 
tobeliabletopay  any  subsequent  rent  to  which  his  discharge,  adjudicated  '""^ 
according  to  this  act,  may  not  apply,  nor  be  in  any  manner  sued  after 
such  acceptance  in  respect  or  by  reason  of  any  subsequent  non-obsenr- 
mnce  or  non-performance  of  the  conditions,  covenants,  or  agreements 
therein  contained :  provided  that  in  all  such  cases  as  aforesaid  it  shall  dettfrntniTig'' 
be  lawful  for  the  lessor,  or  person  agreeing  to  make  such  lease,  his  whether  to 
heira,  executora,  administraton,  or  assigns,  if  the  said  auignee  or  as-  j^^^^^* 
signees  shall  decline,  upon  his  or  their  being  required  so  to  do,  to  leuormay 
determine  whether  he  or  they  will  or  will  not  accept  such  lease  or  apply  to  the 
agreement  for  a  lease,  to  apply  to  the  said  court,  praying  that  he  or  ^^'^^'^ 
they  may  either  so  accept  the  same,  or  deliver  up  such  lease  or  agree* 
ment  for  a  lease,  and  the  possession  of  the  premises  demised  or  in* 
tended  to  be  demised ;  and  the  said  court  shall  thereupon  make  such 
order  as  in  all  the  circumstances  of  the  case  shall  seem  meet  and  just, 
and  such  order  shall  be  binding  on  all  parties. 

LI.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  assignee  or  Aulgneesmay 
assignees  of  any  such  prisoner,  and  such  assignee  or  assignees  is  and  are  oimnvnes  • 
hereby  empowered,  to  sue  from  time  to  time  as  there  may  be  occa- 
sion, in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining, 
and  enforcing  of  any  estate,  effects,  or  rights  of  such  prisoner,  but  in 
trust  for  the  benefit  of  the  creditors  of  such  prisoner,  according  to  the 
provisions  of  this  act,  and  to  give  such  discharge  and  discharges  to 
any  person  or  persons  who  shall  be  respectively  indebted  to  such  pri- 
soner as  may  be  requisite ;  and  to  make  compositiona  with  any  debtors  Bwymake 
or  accountants  to  such  prisoner,  where  the  same  shsli  appear  neces-  toiiSiii^ 
Mary,  and  to  take   such   reasonable  part  of  any  such  debts  as  can 
upon  such  composition  be  gotten  in  full  discharge  of  such  debts  and 
accounts;   and   to   submit   to  arbitration  any  difference  or  dispute  "jiMr submit 
between  such  assignee  or  assignees  and  any  person  or  persons  for  or  arbftration.^^ 
on  account  or  by  reason  of  any  matter,  cause,  or  thing  relating  to  the 
estate  and  effecte  of  such  prisoner:   prorided   nevertheless,  that  no  Proviso  for 
such  composition,  or  submission  to  arbitration,  shall  be  made,  nor  CTtSttori'to 
any  suit  in  equity  be  commenced,  by  any  such  assignee  or  assignees,  compocitio'is 
without  the  consent  in  writing  of  the  m^jor  part  in  value  of  the  ere-  JSjJJ'*^'*"" 
ditors  of  such  prisoner,  who  shall  meet  together  pursuant  to  a  notice 
of  such  meeting,  to  be  published  at  least  fourteen  daya  before  such 
meeting  in  the  London   Gazette,  and  also  in  some  newspaper  most 
usually  circulated  in  the  neighbourhood  of  the  place  where  such  pri- 
soner had  his  or  her  last  usual  residence  before  his  or  her  imprison- 
ment as  aforesaid,  nor  without  the  approbation  of  the  said  court,  or  of 
one  of  the  commissionera  thereof. 

LIT.  And  be  it  enacted.  That  all  matters  wherein  creditors  shall  Creditonto 
vote,  or  wherein  the  assent  or  dissent  of  crediton  shall  be  exercised  j^^  balance 
in  punuance  of  or  in  carrying  into  effect  this  act,  every  creditor  shall  due  to  them, 
be  accounted  such  in  respect  of  such  amount  only  aa  upon  an  account  ^i^b^iaied. 
fidrly  stated  between  the  parties,  after  allowing  the  value  of  mortgaged       ^       • ' 
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|..«/.r/v,   tjrvf>4  t/>  ei;*.'^  U^  ^M^ipnec  or  ■■ij.'f  ii  of 

*<.y  M/^   prr.v^'wer,  i>*^af  a  bea<Ag«d   ckrzTVHB  or  ccntc,  to  tfe 
11, v^ftte  of  Mt/.r,  '>«Tjr6/x  r^  eonef ,  for  tihe  pcrpoocs  of  t^ 
'  '^/  ?,/>«)  •I«a5«<  t:M  It  iii^  be  Lnrfsl  for  Mcft  awgwr  0 

v>/.  tA^i9»tf$t»  *) ;  'T  ^''^  *<x^  'z'/Uirt  a  •eq-KttratiOB  of  tiw  pro6u  oif  aoj 
fr^r  tli«  \mjib^^\  tA  >ke  ilef/U of  t«db  prboDcr;  and  tbe 
\u%  nx%  ium%t*f»i  or  Mtupea  of  fvdi  prttoaer,  m 
•1,4  li  ^A  smff«'i4mt  waiTBiit  iat  the  i^natio^  of 
«riO*oot  any  wm  or  oti;i«r  proeeedinfi  to  aotikoriae  the 
•«/|iii'*tfttion  tkiall  aocordingly  be  iMRied,  as  the  tame  migiit  bare  been 
\tmttA  opon  uu^i  writ  of  lerari  laciaa,  UmoAai  upon  anj  jodgBc&t 
•IpiifiiC  aocb  priaoDcr* 

A'«}(?'<««»'  LVLAodbeUcaaetod^TbatnotbtiigioUiiaacteoiitaiiiedabaneilaid 

iV tVf V 110  thr  ^  entitle  the  aMif  nee  or  aaai^neei  of  the  estate  and  effects  of  any  isdi 

\m^  „t  ^mu     p^MnfTf  hctni;  or  baring  been  an  oflioer  of  the  annj  or  aayj,  or  an 

•i<if<  <i/ mval,  olR'ser  or  elcrk,  or  otfaenrtie  enplojed  or  engaged  in  the  aenriee  of  ber 

f'j  y  li  o^JlMrf.   ^  "i**t  jr,  to  Uie  caatoma  fk  ex€»a€,  or  any  dril  office,  or  other  depaitmcot 

wbataoer ar^  or  bctof  or  baring  been  in  tlie  naral  or  nflitary  senioe  of 

tba  Kaat  India  Company,  or  an  officer  or  derk  or  otberwiae  employed  or 

SBftfff d  in  tiis  iervico  of  the  coort  of  directon  of  the  said  company,  or 
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being  otherwiie  in  the  enjoyment  of  any  pension  whatever  under  any  de- 
partment of  her  Majesty's  government  or  from  the  said  court  of  directors, 
to  the  pay,  half-pay,  salary,  emolaments,  or  pension  of  any  such  prisoner, 
for  the  purposes  of  this  act :  provided  always,  that  it  shall  be  lawful  Portion  of 
for  the  said  court  to  order  such  portion  of  the  pay,  half-pay,  salary,  pay  or  pen- 
emoluments,  or  pension  of  any  such  prisoner,  as  on  communication  *''\"  P^J  ^ 

^.^ ^y         '\        \_^ .     .x_  \.  .  '  Jl     1     J  •     •  obtained  on 

irom  the  said  court  to  the  secretary  at  war,  or  the  lords  commissioners  application. 

of  the  admiralty,  or  the  commissioners  of  the  customs  or  excise,  or  the 
chief  officer  of  the  department  to  which  such  prisoner  may  belong  or 
bave  belonged,  or  under  which  such  pay,  half-pay,  salary,  emoluments, 
or  pension  may  be  enjoyed  by  such  prisoner,  or  the  said  court  of 
directors,  he  or  they  may  respectively,  under  his  or  their  hands,  or 
under  the  hand  of  his  or  their  chief  secretary,  or  other  chief  officer  for 
the  time  being,  consent  to  in  writing,  to  be  paid  to  such  assignee  or 
assignees,  in  order  that  the  same  may  be  applied  in  payment  of  the 
debts  of  such  prisoner ;  and  such  order  and  consent  being  lodged  in 
the  office  of  her  Majesty's  paymaster-general,  or  of  the  secretary  of 
the  said  court  of  directors,  or  of  any  other  officer  or  person  appointed 
to  pay,  or  paying,  any  such  pay,  half-pay,  salary,  emoluments,  or  pen- 
sion, such  portion  of  the  said  pay,  half-pay,  salary,  emoluments,  or 
pension  as  shall  be  specified  in  such  order  and  consent  shall  be  paid 
to  the  said  assignee  or  assignees,  until  the  said  court  shall  make  order 
to  the  contrary. 

LYIl.  And  be  it  enacted,  That  if  any  tnch  prisoner  shall,  at  the  Goods  in  pot- 
time  of  his  arrest,  or  other  commencement  of  his  imprisonment,  by  *<":»•«"  "f 
the  consent  and  permission  of  the  true  owner  thereof,  have  in  hi«  pos-  thereof  he 
session,  order,  or  disposition  any  goods  or  chattels  whereof  such  pri-  was  reputed 
soner  was  reputed  owner,  or  whereof  he  had  taken  upon  him  the  sale,  S«mwi  h*u* 
alteration,  or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  property, 
property  of  such  prisoner,  so  as  to  become  vested  in  the  provisional 
assignee  of  the  said  court  by  the  order  made  in  pursuance  of  this  act ; 
profided  that  no  transfer  or  assignment  of  any  ship  or  vessel,  or  any  No  assign- 
share  thereof,  made  as  a  security  for  any  debts  or  debts,  either  bv  way  »"ent  of 

M  *  '  »        J  VL'sseu  under 

of  mortgage  or  assignment,  duly  registered  according  to  the  provisions  3  ^'4  wm.  4, 

of  an  act  made  in  the  session  of  parliament  held  in  the  third  and  fourth  c.  :>5,  to  be 
years  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  inti-  »ffe«'«*- 
tuled,  •*  An  Act  for  the  registering  of  liritish  Vessels,"  shall  be  inva- 
lidated or  affected  by  reason  of  such  possession,  order,  or  disposition 
of  the  same  as  aforesaid. 

LVIII.  And  be  it  enacted,  That  no  distress  or  distresses  for  rent  Distress  not 
made  and  levied  after  the  arrest  or  other  commencement  of  the  impri-  Jjj**f,^^*'*" 
sonment  of  any  person  whose  estate  shall,  by  any  such  order  as  afore-  than  one 
said,  have  been  vested  in  the  provisional  assignee,  upon  the  goods  or  y^»x'»  rent, 
effects  of  any  such  person,  shall  be  available  for  more  than  one  year's 
rent  accrued  prior  to  the  making  of  such  order,  but  that  the  landlord 
or  party  to  whom  the  rent  shall  be  due  shall  and  may  be  a  creditor 
for  the  overplus  of  the  rent  due,  and  for  which  the  distress  shall  not 
be  available,  and  entitled  to  all  the  provisions  made  for  creditors  by 
this  act. 

LIX.  And  be  it  enacted.  That  if  any  such  prisoner  shall,  before  or  Voluntary 
after  his  or  her  imprisonment,  being  in  insolvent  circumstances,  volon-  pre(«ren(« 
tarily  convey,  assign,  transfer,  charge,  deliver,  or  make  over  any  amrToidiw 
estate,  real,  or  personal,  security  for  money,  bond,  bill,  note,  money,  a«aimt  aa- 
property,  goods,  or  effects  whatsoever,  to  any  creditor  or  creditors,  'V°*^ 
or  to  any  person  or  persons  in  tmst  for,  or  to  or  for  the  use,  benefit, 
or  advantage  of  any  creditor  or  creditors,  every  such  conveyance, 
assignment,  transfer,   charge,   delivery,   and   making   over  shall  be 
deemed  and  n  hereby  declared  to  be  fraudulent  and  void  as  against 
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tiie  proTuional  or  other  ungnee  or  angmei  of 

pointed  under  this  act :  provided  alwajt,  thai  no  lacft  coowcy 

aMifninent,  transfer,  diarge,  delivery,   or  meking  over  ifcoll  be 

deemed  fraudulent  and  void  mleai  inade  within  three 

the  oommencement  of  such  impriionieBt,  or  with  the 

tion,  by  the  party  so  oonTeying,  aMigning,  transferring,  cfaarfm|^, 

▼ering,  or  making  orer,  of  petitioning  the  nid  eourt  for  his    ~ 

from  custody  under  this  act. 

ProTiskm  LX.  And  whereas  an  act  pasaed  fai  die  tiiird  year  of  the  Teif;ii  oTUs 

1  ^'2!^^  '•  l*te  Majesty  King  George  the  Fourth,  intituled,  **  An  Act  for  prerentiiig 
the  M^ffMCi   Pr**>^  upon  Creditors  by  secret  Warrants  of  Attorney  to  confesa 
of  iiuuJTento.  Judgment :  "  And  whereas  it  is  expedient  to  extend  the  prorisioiis  of 
such  act :  Be  it  therefore  enacted.  That  the  last-mentioned  act  shall 
extend  to  the  provisional  or  other  assignee  or  assignees  of  erery  pri- 
soner whose  estate  shall  after  the  expiration  of  twenty -one  daya  next 
after  his  execution  of  such  warrant  of  attorney,  or  giving  oi  aoefa 
cognovit  actionem  as  therein  mentioned,  be  vested  in  the  provisiooal 
assignee  of  the  said  court  for  the  relief  of  insolvent  debtors  by 
virtue  of  this  act,  as  if  the  last  mentioned  act  had  been  ezpresdy 
herein  enacted ;  and  every  sudi  warrant  of  attorney,  and  judgment 
and  execu'ion  thereon,  and  every  such  cognovit  actionem,  andju4g- 
ment  entered  up  thereon,  and  exeendon  taken  out  on  such  judgment, 
as  are  declared  by  tlie  last^mendoned  act  to  be  fraudulent  and  void 
against  the  asuignees  mentioned  therein,  shall  be  deemed  equally  fnudn- 
lent  and  void  against  the  provisional  or  odier  assignee  or  aaaigneea  of 
■uch  prisoner,  appointed  under  this  act,  and  such  provisional  or  other 
assignee  or  assignees  shall  be  endded  to  recover  back  and  receive,  for 
the  use  of  the  creditora  of  such  prisoner,  all  and  every  the  monies 
levied  and  effects  seised  under  or  by  virtue  of  any  such  judgment  or 
execution. 
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LXI.  And  be  it  forther  enacted,  That  In  all  eases  where  any  prisoner 
whose  estate  shall  have  been  vested  in  the  said  provisional  aasignee 
under  this  act  shall  have  execated  any  warrant  of  attorney  to  confess 
judgment,  or  sball  have  given  any  cognovit  actionem,  or  bill  of  sale^ 
whether  for  a  valuable  consideration  or  otherwise,  no  person  shall,  after 
the  commencement  of  the  imprisonment  of  such  prisoner,  avail  himself 
or  herself  of  any  execution  issued  or  to  be  issued  upon  any  judgment 
obtained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit 
actionem,  or  of  such  bill  of  sale,  dther  by  seisure  and  aale  of  the 
property  of  such  prisoner,  or  any  part  thereof,  or  by  sale  of  such  pro- 
perty theretofore  seized,  or  any  part  thereof,  but  that  any  person  or 
persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in  reypeet  of 
any  such  warrant  of  attorney  or  cognovit  actionem,  or  of  aoch  bill 
of  sale,  shall  and  may  be  a  creditor  or  crediton  for  the  same  under 
this  act. 

LXII.  And  be  it  further  enacted.  That  the  aaid  provisional  assignee 
shall  keep  sccount  from  day  to  day,  the  same  to  be  of  record  in  the 
said  court,  of  all  monies  received  and  paid,  and  of  everything  done  by 
him  and  under  him,  in  the  matter  of  every  estate  of  any  such  prisoner 
vested  in  him,  and  shall  make  oath  of  the  truth  of  every  such  account 
as  often  as  he  shall  be  duly  required  so  to  do ;  and  that  every  other 
assignee  of  any  such  estate  at  the  end  of  three  months  at  the  farthest 
from  the  time  of  his  appointment,  or  sooner  if  the  said  court  shall  diree^ 
and  so  from  time  to  time  as  occaMon  shall  require  or  the  said  ooort 
shsll  direct,  shall  make  up  an  account  of  such  estate,  and  make  oath 
in  writing,  before  any  person  before  whom  affidavits  are  by  this  act 
directed  to  be  sworn,  that  such  account  containa  a  fsir,  just,  and  par- 
dcular  account  of  the  estate  and  effects  of  such  prisoner  got  in  by  or 
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for  foeh  tssignee,  and  of  all  paymenta  neceaaarfly  made  or  dedacted 
therefrom,  and  of  all  ezpenaea  aooght  to  be  allowed  in  respect  thereof, 
np  to  the  time  of  filing  such  aoooont,  or  to  some  ulterior  time,  if  need 
be ;  which  account  so  sworn,  together  with  a  minnte  concerning  the 
probable  assets  of  the  estate  (if  any),  shall  be  filed  with  the  proper 
oiBoer  of  the  said  conrt,  and  thereupon  and  at  the  time  of  ao  filing  the 
aame  appointment  shall  be  made  for  the  examination  of  such  accounts, 
and  for  taxation  of  all  costs  and  chargea  claimed  by  such  assignee ;  and  Accounts  to 
examination  ahall  be  had  of  the  proceedings  of  the  said  provisional  be  audited, 
assignee  or  of  any  other  assignee  or  assignees,  aa  the  caae  may  be,  and 
of  all  the  matters  of  his  or  their  account,  by  the  court  or  a  commis- 
sioner thereof,  or  an  examiner  duly  appointed,  before  any  anch  assignee 
ahall  proceed  to  a  dividend  t  and  if  upon  auch  examination  there  shall  i>bts  to  be 
appear  to  be  in  the  hands  of  such  assignee  or  aasignees  any  balance  ^^^'^'d^d 
wherewith  a  dividend  may  be  made,  proceedings  shaU  be  had  forthwith  mader* 
under  the  direction  of  the  said  court  for  making  such  dividend,  and 
also,  when  it  shall  appear  necessary,  for  correcting  and  ascertaining 
the  list  of  creditors  entitled  to  receive  the  same ;  and  notice  of  any 
meeting  ordered  to  be  held  for  such  ascertaining  of  debts  or  for  declar- 
ing dividend  thereupon,  or  for  both  purposes,  shall  be  given  for  such 
time  and  place  and  in  auch  manner  as  the  said  court  shall  at  any  time 
or  in  any  case  direct ;  and  in  case  such  dividend  shall  be  made  before  How  dividend 
adjudication  shall  have  been  made  with  respect  to  auch  prisoner  as  to  be  made. 
hereinafter  provided,  the  same  shall  be  made  amongst  the  creditors  of 
such  prisoner  who  shall  prove  their  debts  in  pursuance  of  any  order  of 
the  said  court  to  be  made  in  that  behalf;  and  in  case  such  dividend 
shall  be  made  after  such  adjudication,  the  same  shall  be  made  amongst 
the  creditors  of  such  prisoner  whose  debts  shall  be  admitted  in  hia  or 
her  schedule  so  sworn  to- as  hereinafter  directed,  and  amongst  such 
other  creditors  (if  any)  who  shall  prove  their  debts  in  manner  afore- 
said, in  proportion  to  the  amount  of  the  debts  so  proved,  and  so 
admitted  and  proved  respectively,  as  the  case  may  be :  provided  Court  may 
always,  that  if  any  such  prisoner,  creditor,  or  assignee  shall  object  in  ^,^1^ '"'" 
whole  or  in  part  to  any  debt  tendered  to  be  so  proved  as  aforesaid,  or  to  clauna. 
any  debt  mentioned  in  the  schedule  of  such  prisoner,  or  if  any  person 
whose  demand  is  stated  in  such  schedule,  but  is  not  sdmitted  therein 
to  the  extent  of  such  demand,  shall  claim  to  be  admitted  as  a  creditor 
for  the  whole  of  such  demand,  or  for  more  thereof  than  ia  ao  admitted, 
the  said  objections  and  claima  shall,  upon  application  duly  made,  be 
examined  into  by  the  said  court,  or  a  commisaioner  thereof,  on  hia 
circuit ;  and  the  said  court  or  commissioner  may,  if  it  ahall  seem  fit, 
refer  the  examination  of  the  aame  to  an  officer  of  the  said  court,  or  to 
an  examiner  duly  appointed  in  pursuance  of  this  act ;  and  the  said 
court  or  commissioner,  and  such  officer  or  examiner  to  whom  such 
reference  shall  have  been  inade,  shall  have  full  power  for  the  purpose 
aforesaid  to  reqnire  and  compel  the  production  of  all  bookf ,  papers, 
and  writings  which  may  be  necessary  to  be  produced,  aa  well  by  the 
person  claiming  such  debt  as  by  such  prisoner,  or  his  or  her  assignee 
or  assignees,  creditor  or  creditors,  and  to  examine  all  auch  persons  and 
their  witnesses  upon  oath,  aa  the  nature  of  the  case  may  require,  and 
to  take  all  other  measurea  necessary  for  the  due  investigation  of  such 
objections  snd  claims ;  and  the  decision  of  the  said  court  or  com  mis. 
aioner  thereupon  shall  be  conclusive  with  respect  to  the  title  of  any  such 
creditor  or  creditors  to  his,  her,  or  their  share  of  such  dividend  under  the 
provisions  of  such  ac. :  provided  always,  that  if  in  any  case  it  shall  appear 
expedient  that  the  proof  of  any  debt  or  debts  should  be  reouired  to  be 
made  at  any  Cirlier  or  other  period  than  as  aforesaid,  it  shall  be  lawful  at 
any  time  for  the  said  court,  by  notice  as  may  be  directed  in  that  behalf,  to 
cause  all  or  any  of  the  creditors  to  prove  their  debta  in  such  manner  as 
the  said  court  or  a  commissioner  thereof  shiU  require,  and  to  decide  upon 
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assignees  into  the  said  court,  to  be  plnced  to  the  credit  of  the  proper 
party  or  parties  in  that  behalf  tinder  such  estate :  provided  alwnys, 
that  it  shall  be  lawful  for  the  said  court  or  a  commissioner  thereof  at 
any  time,  although  such  twelve  months  may  not  have  expired,  if  it 
shall  seem  fit,  to  direct  that  aU  unpaid  and  unclaimed  dividends, 
together  with  the  balance  remaining  in  the  hands  of  any  assignee  or 
assignees,  shall  be  paid  forthwith  into  the  said  court  to  the  croflit 
of  the  said  estate  or  of  the  particular  creditors  thereof,  ai  the  case 
may  be. 

LXV.  And  be  It  further  enacted,  That  in  case  any  assignee  of  the  Court  may 
estate  and  effects  of  anv  such  prisoner  so  appointed  as  aforesaid  shall  ^"^''ilfj^**, 
be  unwiUwg  to  act,  or  m  case  of  the  death,   mcapacity,  disability,  a|>]>oint  new 
misconduct,  or  absence  from  the  realm  of  any  such  assignee,  or  other  assignees. 
cause  of  unfitness  appearing  to  the  said  court,  it  shall  be  lawful  to  and 
for  any  creditor  or  creditors  of  such  prisoner  to  apply  to  the  said  court 
to  appoint  a  new  assignee  or  assignees  with  like  powers  and  authorities 
as  are  given  by  this  act  to  the  assignee  or  assignees  hereinbefore  men- 
tioned ;  and  that  the  said  court   shall   have   power  to   remove  such 
assignees,  and  to  appoint  such  new  assignee   or   assignees,    and  to 
compel  any  assignee  who  shall  be  removed,  and  the  heirs,  executors, 
or  administrators  of  any  deceased  assignee,  to  account  for  and  deliver 
up  to  the  said  court,  or  as  the  said  court  shall  order,  all  such  estate 
and  effects,  books,  papers,  writings,  deeds,  and  other  evidences  relating 
thereto  as  shall  remain  in  his  or  their  hands,  to  be  applied  for  the 
purposes  of  this  act ;  and  the  decision  of  the  said  court  in  the  matters 
aforesaid  shall  be  final  and  conclusive ;   and  from  and  immediately 
after  such  appointment  of  a  new  assignee  or  aSvsignees,  and  by  virtue  of 
the  order  of  the  said  court  in  that  behalf,  all  the  estate,  effects,  rights, 
and  powers  of  such  prisoner  vested  in  any  such  former  assignee  or 
assignees  shall  become  and  the  same  are  hereby  vested  in  such  new 
assignee  or  assignees  without  any  assignment  or  conveyance  executed 
in  that  behalf;    and  every  such  removal  and  appointment  shall  be  What  shall  tie 
entered  of  record  in  the  said  court,  and  such  notice  thereof  shall  be  evidence  uf 
published  as  the  said  court  shall  at  any  time  direct ;  and  proof  of  such  a^i^^^ft. 
removal  and  appointment  so  entered  of  record  as  aforesaid  shall  be 
received  by  such  certified  copy  thereof  as  is  hereinbefore  directed  to  be 
received  as  proof  of  such  order  and  appointment  as  aforesaid  made  in 
pursuance  of  this  act 

LXVI.  And  be  it  further  enacted,  That  In  case  any  assignee  or  other  court  may 
person  shall  disobey  any  rule  or  order  of  the  said  court  duly  made  commit  for 
by  the  said  court  for  enforcing  the  purposes  and  provisions  of  this  fiVaccountx 
act,  or  made  and  entered  into  by  the  consent  of  such  assignee  or  and  other 
other  person  for  carrying  into  effect  the  purposes  and  provisions  of  co°te"ip^- 
this  act,  it  shall  and  may  be  lawful  for  the  said  court  to  order  the 
person  so  offending  to  be  arrested  and  committed  as  for  a  contempt 
of  the  said  court  to  the  prison   of  the   Queen's   Bench,   or  to  the 
common  gaol  of  any  county,  city,  or  place  where  he  or  she  shall  be, 
or  where  he  or  she  shall  usually  reside,  there  to  remain  without  bail  or 
mainprise  until  such  person  shall  have  fulfilled  the  duty  required  by 
the  said  recited  acts  or  this  act,  or  unti)  the  said  court  shall  make  order 
to  the  contrary :  provided  always,  that  nothing  herein  contained  shall  Proviio. 
authorise  a  commissioner  of  the  said  court  acting  out  of  court  upon 
summons  to  commit  any  person  for  disobedience  of  any  order  of  the 
said  court,  or  of  any  commiasioner  thereof. 


LXVII.  And  be  it  farther  enacted,  That  all  enactments  and  provi.  prwvisiona 
sions  in  this  act  contained  concerning  the  appointment  and  removal  of  concerning 
assignee!,  and  otherwise  concerning  asdgnees,  and  concerning  debts  tidSSSTftcV. 


Id 
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and  diTidendSf  and  the  management  and  control  of  tlie  eatntea  of  imac^ 
went  debtors*  shall  be  deemed  to  extend  to  all  caaea  which  ahall  be 
record  in  the  said  covrt  for  the  relief  of  insolvent  debtors  at 
commencement  of  this  act  as  well  as  to  cases  ariain^   anbaeqaarf..? 

thereto. 

LXVIIL  And  whereas  it  may  often  happen  that  some  intesest  b 
lands  and  tenements  has  or  may  become  vested  in  the   provisioab 
assignee  of  the  said  court  for  the  relief  of  insolvent  debton  whki 
appears  to  be  of  no  valae  to  creditors,  bat  nevertheless  it  maj  be  ret- 
sonable  and  expedient  that  the  provisional  assignee  should  make  :r 
join  in  making  some  conveyance  or  assignment  of  the  name,  and  tkn 
the  same  should  be  done  without  the  expense  attending  aAlvertiaea)e£3 
and  meetings  of  creditors,  as  hereinbefore  described  in  certain  esses: 
Be  it  therefore  enacted,  That  it  shall  be  lawfnl  for  the  said  court,  st  m^ 
time  after  the  day  gasetted  for  the  bringing  up  of  any  prisoocr  to  k 
dealt  with  according  to  the  provisions  of  this   act,  if  no   pcrsoa 
or  persons  other  than  the  said  provisional  assignee   shall   have  bees 
appointed  assignee  or  assignees  of  his  estate  and  effects,  and  if  it  s^il 
appear  fit,  upon  such  notice  given  by  advertisement  or  otherwise  t:> 
the  creditors,  or  any  of  them,  as  the  said  court  shall  in  any  caae  Areet* 
to  order  the  said  provisional  assignee  to  make  or  join  in  makii^  aaf 
conveyance  or  assignment  of  any  such  interest  as  to  the  aaid  eoart  msf 
appear  just  and  reasonable,  without  observing  the  provisiona  of  tha 
act  88  to  the  ssle  of  real  property  by  the  provisional  or  other  aas^aeg 
of  the  estates  of  insolvent  debtors. 

LXIX.  And  be  It  enacted,  that  every  prisoner  whose  eatate  shaB  hf 
an  order  to  be  made  under  this  act  be  vested  in  the  provisioeal 
assignee  of  the  said  court  for  the  relief  of  insolvent  debtors  (vrheder 
upon  his  own  petition  or  on  the  petition  of  any  such  creditor  at 
aforesaid)  shall»  within  the  space  of  fourteen  days  (a)  next  after  sadi 
order  shidl  have  been  made,  or  next  after  notice  in  writing  of  sae^ 
order  having  been  made  shall  have  been  given  to  him,  in  esse 
such  order  shall  not  have  been  made  on  his  own  petition,  or  witkia 
such  further  time  as  the  said  court  shall  think  reasonablCt  deliver  in  ta 
the  said  court  a  schedule,  containing  a  full  and  fair  description  of  nA 
prisoner,  as  to  his  name  or  names,  trade  or  trades,  profeaaaon  «c 
professions,  together  with  the  last  usual  place  of  abode  of  such  prisoner, 
and  the  place  or  places  where  he  has  resided  during  the  time  when  ka 
debts  were  contracted  t  and  also  a  full  and  true  description  of  all  debti 
due  or  growing  due  from  such  prisoner  at  the  time  of  making  wadx 
order,  and  of  all  and  every  person  and  persons  to  whom  such  priaooer 
ahall  be  indebted,  or  who  to  his  knowledge  or  belief  shall  claim  to  be 
his  creditors,  together  with  the  nature  and  amount  of  such  debts  sad 
claims  respectively,  distinguishing  such  as  shall  be  admitted  from  snd 
as  shall  be  dispnted  by  such  prisoner ;  and  also  a  full,  true,  and  pedect 
account  of  all  the  estate  and  effects  of  such  prisoner,  real  and  peraoosi, 
in  possession,  reversion,  remainder,  or  expectancy ;  and  atao  of  tit 
places  of  benefit  or  advantage  held  by  such  prisoner,  whether  the 
emoluments  of  the  same  arise  from  fixed  salaries  or  from  feea  or  other- 
wise ;  and  also  of  all  pensions  or  allowances  of  the  said  priaooer  is 
posaession  or  reversion,  or  held  by  any  other  person  or  peraona  for  or 
on  behalf  of  the  aaid  prisoner,  or  of  and  from  which  the  said  prtaonir 
derives  or  may  derive  any  manner  of  benefit  or  advantsge ;  and  also  of 
all  rights  and  powers  of  any  nature  and  kind  whatsoever,  which  sock 

J>risoner,  or  any  other  person  or  persons  in  trust  for  such  prisoner,  or 
or  bis  use,  benefit  or  advantage,  in  any  manner  whatsoever,  shall  be 
seised  or  possessed  of,  or  interested  in,  or  entitled  unto,  or  which  sock 
prisoner,  or  any  other  person  or  persons  in  trust  for  him,  or  for  his 
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benefit,  shall  hare  any  power  to  dispose  of,  charge,  or  exercise  for  th  e 
benefit  or  advantage  of  snch  prisoner ;  together  with  a  fall,  tme,  and 
perfect  account  of  all  the  debts  at  the  time  of  making  snch  order  due 
or  growing  due  to  snch  prisoner,  or  to  any  person  or  persons  in  tnist 
for  him,  or  for  his  benefit  or  advantage,  either  solely  or  jointly  with 
any  other  person  or  persons,  and  the  names  and  places  of  abode  of  the 
•everal  persons  from  whom  snch  debts  shall  be  due  or  growing  due,  k^^T**^ 
aud  of  the  witnesses  who  can  prore  such  debts,  so  far  as  such  prisoner  «A0er,  ftute, 
can  set  forth  the  same;  and  the  said  schedule  shall  abo  contain  a  i*»pott, 
balance  sheet  of  so  much  of  the  receipts  and  expenditures  of  such  Schedule  and 
prisoner,  and  of  the  items  composing  the  same,  as  shall  be  at  any  time  f^H^^' 
required  by  the  said  court  in  that  behalf;  and  also  shall  fully  and  to  be  sirned, 
truly  describe  the  wearing  apparel,  bedding,  and  other  necessaries  of  ^^*  l^> 
■nch  prisoner,   and  his  or  her  family,   and  the  working  tools  and  jB^r  (nrenfnrv 
implements  of  such  prisoner,  not  exceeding  in  the  whole  the  value  of  qf  excepted  ar^ 
twenty  pounds,  which  may  be  excepted  by  such  prisoner  from  the  '^'^>  ^"i** 
(Operation  of  this  act,  together  with  the  values  of  such  excepted  articles     '  '^'* 
respectively ;  and  the  said  schedule  shall  be  subscribed  by  such  prisoner,  schedule  to 
and  shall  forthwith  be  filed  in  the  said  court,  together  with  all  books,  be  filed  with 
papers,  deeds,  and  writings  in  any  way  relating  to  such  prisoner's  ^^[^f"^ 
estate  or  effects,  in  his  or  her  possession,  or  nnder  his  or  her  custody 
or  control. 

LXX.    And  be  it  enacted.  That  the  said  court  for  the  relief  of  Court  to  ap. 
Insolvent  debtors  shall  forthwith,  after  snch  schedule  shall  have  been  S^'^pia^^f^r 
tiled  as  aforesaid  in  the  said  court  by  any  such  prisoner,  appoint  a  priMmer  to  be 
time  and  place  for  such  prisoner  to  be  brought  up  before  such  court  wrought  up. 
or  a  commissioner  thereof  on  his  circuit,  or  justices  of  the  peace,  as 
hereinafter  mentioned,  to  be  dealt  with  according  to  the  provisions  of  Farm,  4, 
this  act ;  and  the  time  so  appointed  shall  in  no  case  be  more  than  P***^ 
four  calendar  months  after  the  date  of  such  appointment ;  and  where 
tnch  prisoner  shall  be  in  any  gaol  within  the  counties  of  Middlesex  or 
Surrey,  or  the  city  of  London,  or  borough  of  Southwark,  the  said 
court  shall  order  such  prisoner  to  be  brought  before  the  said  court ; 
and  where  any  such  prisoner  shall  be  in  any  other  gaol  in  England  or  ^*°P^,  ^^. 
Wales,  except  in  the  town  of  Berwick-upon-Tweed,  the  said  court  S^^^^u^n^ 
■hall  order  such  prisoner  to  be  brought  before  one  of  the  commissioners  on  drcuic 
of  the  said  court,  proceeding  on  his  circuit  at  such  assize  or  other  town 
or  place  within  the  county  or  county  of  a  dty  or  town  wherein  such 

r>l  shall  be  situate,  as  may  be  directed  by  the  order  of  the  said  court 
that  behalf;  and  where  any  such  prisoner  shall  be  in  any  gaol  with- 
in the  town  of  Berwick-upon-Tweed,  the  said  court  shall  order  such 
prisoner  to  be  brought  before  the  justices  of  the  peace  for  the  said 
town  in  open  court  at  their  general  or  general  quarter  sessions  of  the 
peace  or  at  some  adjournment  thereof. 

LXXI.   And  be  it  enacted,  That  the  said  court  for  the  relief  of  Notice  to  be 
insolvent  debtors  ahall  cause  notice  of  the  making  every  such  resting  jj^^^ 
order  as  aforesaid,  and  the  filing  of  every  such  schedule,  and  of  the  advertited. 
time  and  place  so  as  aforesaid  appointed  for  such  prisoner  to  be  Rukt,  so,  81, 
brought  up,  to  be  given,  by  such  means  as  the  said  court  shall  direct,  po$t. 
to  the  creditor  or  creditors  at  whose  suit  any  such  prisoner  shall  be 
detained  in  custody,  or  the  attorney  or  agent  of  such  creditor  or 
creditors,  and  to  the  other  creditors  named  in  the  schedule  of  such 
prisoner,  and  resident  within  the  United  Kingdom,  and  whose  debts 
shall  amount  to  the  snm  of  five  ^unds,  and  to  be  inserted  in  the 
Ltmdon  GiuettefUkd  also,  if  the  said  court  shall  think  fit,  in  the 
Sdinhurgh  and  Dublin  Gazettes,  or  either  of  them,  and  also  in  such 
other  newspaper  or  newspapers  as  the  said  court  shall  direct. 
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,  LXX11.  And  be  it  matirA,  Tliat  vpoa  i«di  fHMOim  beiiig  bro^x^ 

up  as  afomaid,   the   faid   ooort  or   eoamianoaer  or  jn^taccs  «hili 

u,  t>  fx-  examine;  into  the  acbetlale  of  ererj  sacb  praoner  to  broocrbt  ber*-ire 
Ainii4^.  (}j^  ^j(j  COD  It,   commusioQeT,  or  justices   opoa  the  oatb    of  sc^-^i 

CrHrton  prisoner,  and  of  such  parties  and  otber  witnesses  as  the  aaid  eo«rt  or 
/rM>  r.|.co«e  commiftstoner  or  jasticcs  shall  think  fit  to  examine  tbempoa  ;  sr-i 
pri-/>niT'«  di*.  j„  C3ge  ^u(.)|  notice  as  the  said  court  shall  dBrect  riiall  haTe  beea  giren 
^    '^^'  hj  an  J  creditor  of  his  intention  to  oppose  such  prisoner's  disdbux?. 

ft  We,  22,  a.  2,  it  shall  be  lawful  both  for  the  said  creditor  and  any  other  of  the  oredi- 
;m^.  ^pg  q{  ,q(.|j  priaoner,  and  notwithstandiny  ancfa  creditor  or  creditcTrs 

may  hare  petitioned  for  and  obtained  snch  vcKiny  order  as  af< 
to  oppose  snch  prisoner's  dischai^e,  and  for  that  porpooe  to  pnt 
quentions  to  snch  prisoner,  and  examine  sncb  witnesses,  as  the 
court,  or  commissioner,  or  jostioes  shall  think  fit  toochiny  Ae 
contained  in  snch  scbeduk,  and  toacfaing  sadi  other  matters  as  the 
said  court,  or  commissioner,  or  jnsticet  shall  be  of  opiukm  that  it 
may  be  fit  and  proper  to  inquire  into  in  order  to  the  doe  ezecntioB  of 
thih  act ;  but  no  creditor  shall  examine  or  oppose  the  diacharge  of 
pris^^ner  until  be  shall  make  oath  or  affidarit  of  his  driiC,  or 
give  satisfactorf  proof  of  his  right  to  oppose  inch  prisoner's 
Wt^rmv  may   >f  requinHl  80  to  do  by  snch  prisoner ;  and  that  in  ease  the  said 
ijf  wijr>umed.  or  commissioner,  or  jostioes  shall  entertain  any  donbt  toncfaiag  aay 
Ffirm  U         TaAtler  alleged  against  sndi  prisoner  at  snch  hearing  to  prevent  his  or 
pmt. '    '        her  discharge,  or  otherwise  touching  the  schedule  or  the  examination 
Ruif,  22»  t.  S.  of  such  prisoner,  or  it  shall  appear  that  amendment  is  necessary  to  be 
made  of  such  schedule,  or  in  case  sudi  prisoner  shall  refuse  to  be 
sworn,  or  shall  not  answer  upon  oath  to  the  satisfaction  of  the  aaid 
court,  or  commisnoner,  or  justioes,  it  shall  be  lawful  for  the  said  court, 
or  commissioner,  or  justices  to  adjourn  the  hearing  and  examinaCioo 
ci  such  prisoner,  and  of  witnesses  therenpony  to  some  future  sitting  of 
the  said  court,  or  commissioner,  or  justices,  or  to  some  future  drcnit 
to  be  made  by  one  of  the  ssid  commissioners,  or  to  some  future  general 
or  general  qusrter  or  adjourned  sessions,  as  ^the  esse  saay  be ;  and  in 
every  such  case  such  prisoner  shall  upon  such  sdjoumment  remain  in 
custody,  and  shall  and  may  be  again  brought  up,  and  such  hearing  and 
examination  be  further  proceeded  in,  as  often  as  to  the  said  court,  or 
commissioner,  or  justices  shall  seem  fit :  provided  always,  that  when 
any  such  hearing  shall  be  adjourned  by  the  said  court  generally,  or  by 
such  commissioner  or  justices,  to  some  future  cirooit  or  to  some  futnre 
sessions  as  aforesaid,  the  said  court  shall  and  may,  upon  the  applica- 
tion of  such  prisoner,  to  be  made  within  such  time  as  the  said  conrt 
shall  direct,  order  the  said  prisoner  to  be  brought  up  for  hearing  ac- 
cordingly ;  and  such  notice  thereof  shall  be  given,  and  to  such  parties, 
as  the  said  court,  or  commissioner,  or  justices  shall  direct. 

Affidavits  LXXIII.  Provided  always,  and  be  it  further  enacted.  That  where 

oefvedTlnT'      "^^T  prisoner  whose  usual  place  of  abode  at  or  lately  before  his  or  ber 
oppoRition  to  imprisonment  was  otherwise  than  in  Middlesex,  Surrey,  London,  or 
^"^y^"*^^  ^^  Soutliwark  aforesaid,  shall  be  so  brought  before  the  said  court  for  the 
u£'Sm.^'  relief  of  insolvent   debtors,  it  shall  be  lawful  for  the  said  court  to 
receive  the  affidavits  of  any  creditor  or  creditors,  or  other  person  or 
persons  not  resident  within  Middlesex,  Surrey,  London,  or  Soothwmrk 
aforesaid,  in  opposition  to  the  dischvge  of  such  prisoner  under  this 
act ;  and  dso,  if  such  court  shall  think  fit,  to  permit  interrogatories  to 
be  filed  for  the  examination  or  cross-examination  of  any  person  makmg 
or  joining  in  such  affidavits,  and  Ito  adjourn  the  hearing  and  examina- 
tion of  such  prisoner  until  such  interrogatories  shall  be  fuUy  answered 
to  the  satisfaction  of  the  said  couit ;  and  where  any  prisoner  shaQ  be 
brought  before  any  commissioner  of  the  said  court  on  his  drcuit,  or 
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before  any  such  jostices  aa  aforesaici,  at  their  seasions  aforesaid,  and 
the  usual  place  of  abode  of  such  prisoner  at  or  lately  before  hia  or  her 
imprisonment,  shall  have  been  other  than  in  the  county  or  riding^ 
where  such  prisoner  shall  be  brought  up,  it  shall  be  lawful  for  such 
commissioner  or  justices  to  receive  the  affidavits  of  any  creditor  or 
creditors,  or  other  person  or  persons  not  resident  within  the  county 
or  riding  where  snch  prisoner  shall  be  brought  up,  in  opposition 
to  the  discharge  of  such  prisoner  under  this  act,  and  also,  if  such 
commissioner  or  justices  shall  think  fit,  to  permit  interrogatories  to  be 
filed  for  the  examination  or  cross-examination  of  any  person  making 
or  joining  in  such  affidavits,  and  to  adjourn  the  hearing  and  examina- 
tion of  such  prisoner,  uiitil  such  interrogatories  shall  be  fully  answered 
to  the  satisfaction  of  the  said  commiaaioner  or  justices. 

LXXIV.  Provided  always,  and  it  la  hereby  enacted,  That  at  such  SchfHiuieanct 
hearing  or  adjourned  hearing  it  shall  be  lawful  for  the  said  court,  or  pr»s"J\tr's  ac- 
commi^sioner,  or  justice,  if  it  shall  appear  fit.  upon  application  made  be  refermUo 
by  some  creditor  or  creditors,  and  supported  by  oath  or  affidavit,  to^^omicrof 
order  that  it  shall  be  referred  to  an  officer  of  the  said  court,  or  to  an  an'eSJ^miV.Jr! 
examiner  duly  appointed  according  to  the  provisions  of  this  act,  to  who  may  or-' 
investigate  the  accounts  of  such  prisoner,  and  to  examine  into  the  tterprisonur 
troth  of  his  schedule,  and  to  report  thereon  to  the  said  court,  or  com-  ^  ^^^  ' 
missioner,  or  justices ;  and  that  the  said  court,  or  commissioner,  or  J^'  ^* 
justices  may  at  such  hearing  proceed  on  the  other  matters  in  opposi- 
tion to  the  discharge  of  such  prisoner,  or  may,  if  it  shall  appear  just 
and  reasonable  so  to  do,  forthwith  adjourn  the  hearing  thereof  until 
euch  officer  or  examiner  shall  have  made  hia  report ;  and  that,  upon 
such  reference  being  made  as  aforesaid,  it  shall  be  lawful  for  such 
officer  or  examiner  to  order  the  attendance  of  such  prisoner  aa  often  aa 
such  officer  or  examiner  shall  think  fit ;  and  the  prisoner  mentioned  in 
such  order  shall  be  accordingly  carried  before  such  officer  or  examiner,  for 
which  such  order  shall  be  a  sufficient  warrant;  and  the  keeperof  the  prison 
or  his  deputy  so  carrying  any  prisoner  before  such  officer  or  examiner, 
shall  receive  for  the  same  the  sum  of  ten  shillings,  and  no  more,  to  be 
paid  by  the  person  or  persons  at  whose  requisition  the  said  reference 
shall  have  been  had  ;  and  such  officer  or  examiner  shall  and  may,  under  omcer  «nd 
such  reference,  administer  oaths  and  examine  all  witnesses  and  parties  examiner 
upon  their  oaths  touching  all  matters  relating  thereto  :  provided  always,  J^^o^jl^™^'*'^' 
that  no  keeper  of  any  prison  ahall  be  required  or  compelled  to  carry 
any  prisoner  a  greater  distance  than  two  miles  from  his  prison  to  or 
before  such  officer  or  examiner,  except  that  the  keepers  of  prisons  in 
Middlesex  and  London,  and  of  the  prisons  of  the  Queen's  Bench  and 
Marahabea,  and  in  Horsemonger-lane,  and  of  and  in  the  borough  of 
Southwark,  shall  carry  their  prisoners  before  such  officer  at  the  said 
court,  or  at  such  other  place  within  the  bills  of  mortality  as  the  said 
court  shall  direct ;  and  that  in  all  cases  where  such  reference  shall  court  may 
have  been  made  as  aforesaid  it  shall  be  lawful  for  the  said  court,  or  order  ex- 
commissioner,  or  justices,  if  just  cause  shall  appear,  to  order  all  the  ^^^^jj^^^. 
fees  and  expenses  of  snch  reference,  paid  by  any  creditor  or  creditors,  naui'out  of^*^ 
to  be  repaid  to  him,  her,  or  them  out  of  the  first  money  received  by  msoiveni's 
the  provisional  or  other  assignee  or  assignees  of  such  prisoner  from  or  "^^* 
by  his  estate  or  effecu. 

LXXV.  And  be  it  enacted.  That  after  such  examination  of  any  such  Court,  Ac, 
prisoner  as  hereinbefore  directed,  it  shall  be  lawful  at  such  hearing  or  ^^l-^l^^il 
adjourned  hearing  aa  aforesaid  for  the  said  court,  or  commissioner,  or  lie  discharged 
justices,  upon  such  prisoner's  swearing  to  the  truth  of  his  schedule  'ro™  custody. 
and  executing  such  warrant  of  attorney  aa  is  hereinafter  directed,  to  5?  th?tei?fit 
adjudge  that  such  prisoner  shall  be  discharged  from  custody  and  en-  of  this  act, 
titled  to  the  benefit  of  this  act,  at  snch  time  as  the  said  court,  or  com- 
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missioner,  or  jtutices  shall  direct,  in  puraaance  of  the  proTiflione  here- 
inafter contained  in  that  behalf,  as  to  the  several  debts  and  sums  of 
monej  due  or  claimed  to  be  due  at  the  time  of  making  each  Testing 
order  as  aforesaid  from  snch  prisoner  to  the  several  persons  named  in 
his  schedule  as  creditors,  or  claiming  to  be  creditors,  for  the  same  re- 
spectively, or  for  which  such  persons  shall  have  given  credit  to  audi 
prisoner  before  the  time  of  making  such  vesting  order  as  aforesaid, 
and  which  were  not  then  payable,  and  as  to  the  claims  of  all  other 
persons,  not  known  to  such  prisoner  at  the  time  of  such  adjndicadon, 
who  may  be  indorsees  or  holders  of  any  negotiable  security  set  forth 
in  such  schedule  so  sworn  to  as  aforesaid. 

LXXYI.  And  be  it  enacted,  That  in  all  cases  where  no  cause  shsll 
appear  to  the  contrary  it  shall  be  lawful  for  the  said  court,  or  commis- 
sioner, or  justices,  according  as  shall  seem  fit,  to  adjudge  that  miA 
prisoner  shall  be  so  dischaiged,  and  so  entitled  as  aforesaid  forthwith, 
or  so  soon  as  such  prisoner  shall  have  been  in  custody  at  the  suit  of 
one  or  more  of  the  persons  as  to  whose  debts  and  claims  such  discharp 
ii  so  adjudicated,  for  such  period  or  periods,  not  esoeeding  six  months 
in  the  whole,  as  the  said  court,  or  commissioner,  or  justices  shaQ 
direct,  to  be  computed  from  the  making  of  such  vesting  order  is 
aforesaid. 

LXXVII.  And  be  it  enacted,  That  in  case  it  shall  appear  to  the 
said  court,  or  commissioner,  or  justices  that  such  prisoner  has  fraudu- 
lently, frith  intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the 
objects  of  this  set,  destroyed  or  otherwise  wilfully  prevented  or  pur- 
posely withheld  the  production  of  any  books,  papers,  or  writings  reUt* 
ing  to  such  of  his  affairs  as  are  subject  to  investigation  under  this  act, 
or  kept  or  caused  to  be  kept  false  books,  or  made  £slse  entries  in,  or 
withheld  entries  from,  or  wilfully  altered  or  falsified  any  such  books, 
papers,  or  writings,  or  that  such  prisoner  has  fraudulently,  with  intent 
of  diminishing  the  sum  to  be  divided  among  his  creditors,  or  of  giving 
an  undue  preference  to  any  of  the  said  creditors,  discharged  or  con- 
cealed any  debt  dae  to  or  from  the  said  prisoner,  or  made  away  with, 
charged,  mortgaged,  or  concealed  any  part  of  his  property,  of  what 
kind  soever,  either  before  or  after  the  commencement  of  his  or  her 
imprisonment,  then  it  shall  be  lawful  for  the  said  court,  or  oommls- 
sioner,  or  justices  to  adjudge  that  such  prisoner  shall  be  so  discharged, 
and  so  entitled  as  aforesaid,  so  soon  as  he  shall  have  been  in  custody 
at  the  suit  of  some  one  or  more  of  the  persons  as  to  whose  de6ts  and 
claims  such  discharge  is  so  adjudicated,  for  such  period  or  periods,  not 
eaoeeding  three  years  in  the  whole,  as  the  said  court,  or  commiasioncTy 
or  justices  shall  direct,  to  be  computed  as  aforesaid. 

LXXVIII.  And  be  it  enacted.  That  in  case  it  shall  appear  to  the 
said  court,  or  commissioner,  or  justices,  that  such  prisoner  shall  have 
contracted  any  of  his  or  her  debts  fraudulently,  or  by  meana  of  a 
breach  of  trust,  or  by  means  of  false  pretences,  or  without  having  had 
any  reasonable  or  probable  expectation  at  the  time  when  contracted  of 
paying  the  same,  or  shall  have  fraudulently,  or  by  means  of  false  pre- 
tences, obtained  the  forbearance  of  any  of  his  debts  by  any  of  his 
creditors,  or  shall  have  put  any  of  his  creditors  to  any  unnecessary 
eipense  by  any  vexatious  or  frivolous  defence  or  delay  to  any  aoit  for 
recovering  any  debt  or  sum  of  money  due  from  such  prisoner,  or  shall 
«be  indebted  for  damages  recovered  in  any  artion  for  criminal  convert 
sation  with  the  wife  or  for  seducing  the  daughter  or  servant  of  the 
plaintiff  in  such  action,  or  for  breach  of  promise  of  marriage  made  to 
the  plaintiff  in  sudi  action,  or  for  damages  reoorered  in  any  action  for 
a  malidons  prosecution,  or  for  a  libel^  or  for  slander,  or  in  any  other 
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action  for  a  malicioiu  injary  done  to  the  plaintiff  therein,  or  in  any 
action  of  tort  or  trespass  to  the  person  or  property  of  the  plaintiff 
therein,  where  it  shall  appear  to  the  satisfaction  of  the  said  court  that 
the  injury  complained  of  was  malicious,  then  it  shall  be  lawful  for  such 
court  or  commissioner,  or  justices,  to  sdjudge  that  such  prisoner  shall 
be  so  discharged  and  so  entitled  as  aforesaid,  forthwith,  except  as  to 
such  debt  or  debts,  sum  or  sums  of  money,  or  damages  as  above  men- 
tioned; and  as  to  such  debt  or  debts,  sum  or  sums  of  money,  or 
damages,  to  adjudge  that  such  prisoner  shall  be  so  discharged,  and  so 
entitled  as  aforesaid,  as  soon  as  he  shall  haye  been  in  custody,  at  the 
suit  of  the  person  or  persons  who  Ehall  be  creditor  or  creditors  for  the 
same  respectirely,  for  a  period  or  periods  not  exceeding  two  years  in 
the  whole,  as  ihe  said  court  or  commissioner  or  justices  shall  direct,  to 
be  computed  as  aforesaid. 

LXXIX.  And  be  it  enacted.  That  the  discharge  of  any  prisoner  so  Dkchargt 
adjudicated  as  aforesaid  shall  and  may  extend  to  all  process  issuing  <°«y  extend  lo 
from  any  court,  for  any  contempt  of  any  court,  ecclesiastical  or  civil,  contempUn 
for  nonpayment  of  money  or  of  costs  or  expenses  in  any  court,  eccle-  non-payment 
siastical  or  civil,  and  that  in  such  case  the  said  discbarge  shall  be  ^  nun^ev  ( 
deemed  to  extend  also  to  all  costs  which  such  prisoner  would  be  liable 
to  pay  in  consequence  or  by  reason  of  such  contempt,  or  on  purging 
the  same;  and  that  every  discharge  so  adjudicated  as  aforesaid,  as  to  and  to  costs 
any  debt  or  damages  of  any  creditor  of  such  prisoner,  shall  be  deemed  ^^^I^  ^^^ 
to  extend  also  to  all  costs  incurred  by  such  creditor  before  the  filing  of  subject  to 
such  prisoner's  schedule,  in  any  action  or  suit  brought  by  such  creditor  taxation, 
against  such  prisoner  for  the  recovery  of  the  same ;  and  that  all  persons 
as  to  whose  demands  Tor  any  such  costs,  money,  or  expenses  as  afore- 
said any  such  persons  shall  be  so  adjudged  to  be  discharged  ahall  be 
deemed  and  taken  to  be  creditors  of  such  prisoner  in  respect  thereof, 
and  entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by 
this  act,  subject  nevertheless  to  such  ascertaining  of  the  amount  of  the 
said  demands  as  may  be  had  by  taxation  or  otherwise,  and  to  such 
examination  thereof  as  is  herein  provided  in  respect  of  all  claims  to  a 
di?idend  of  such  insolvent's  estate  and  effects. 

LXXX.  And  be  it  enacted.  That  the  discharge  of  any  such  pri-  Discharge 
soner  so  adjudicated  as  aforesaid,  shall  and  may  extend  to  any  sum  ^/ums^nav- 
and  sums  of  money  which   shall  be  payable,  by  way  of  annuity  or  able  by  way 
otherwise,  at  any  future  time  or  times,  by  virtue  of  any  bond,  cove-  of  aanuity, 
nant,  or  other  securities   of  any  nature  whatsoever,  and  that  every 
person  and  persons  who  would  be  a  creditor  or  creditors  of  such  pri- 
soner fur  such  sum  or  sums  of  money,  if  the  same  were  presently  due, 
shall  be  admissible  as  a  creditor  or  creditors  of  such  prisoner  for  the 
value  of  such  sum  or  sums  of  money  so  payable  as  aforesaid,  which 
yalue  the  said  court  shall,  upon  application  at  any  time  made  in  that 
behalf,  ascertain,  regard  being  had  to  the  original  price  given  for  such 
sum  or  sums  of  money,  deducting  therefrom  such  diminution  in  the 
value  thereof  as  shall  have  been  caused  by  the  lapse  of  time  since  the 
grant  thereof  to  the  time  of  making  such  vesting  order  as  aforesaid ; 
and  such  creditor  or  creditors  shall  be  entitled  in  respect  of  such  value 
to  the  benefit  of  all  the  provisions  made  for  creditors  by  this  act, 
without  prejudice  nevertheless  to  the  respective   securities  of  such 
creditor  or  creditors,  excepting  as  respects  such  prisoner's  discharge 
under  this  act. 

LXXXI.  And  be  it  enacted.  That  in  all  such  cues,  where  it  shall  Court,  &<v 
be  adjudged  that  any  such  prisoner  shall  be  so  discharged  and  so  enti-  ^^Smox  ha 
Ued  as  aforesaid  at  some  future  period,  it  shall  be  lawful  for  the  said  SSfS? 
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court  or  oommiBsioner  or  jostioes,  if  it  shall  seem  fit,  to  direct  that 
such  prisoner  shall  be  confined  daring  any  such  period  within  the  walls 
of  the  prison,  and  not  within  any  mles  or  liberties  thereof. 

LXXXII.  And  be  it  enacted,  That  whenerer  any  creditor  or  ere- 
il iters  opposing  any  such  prisoner's  discharge  shall  prove  to  the  satis- 
faction of  the  said  court  or  commissioner  or  justices  that  sach  prisoner 
has  done  or  committed  any  act  for  which,  upon  such  adjndicatioo  as 
aforesaid,  he  may  be  liable  to  remain  in  such  custody  aa  aforesaid  for 
a  period  not  exceeding  three  years,  to  be  computed  as  aforesaid,  the 
said  court  or  commissioner  or  justices  shall  adjudge  the  taxed  costs  of 
such  opposition  to  be  paid  to  such  opposing  credi(or  or  creditors  oat 
of  the  estate  and  effects  of  such  prisoner,  by  hu  or  her  assignee  or  as- 
signees, before  any  dividend  made  thereof;  and  in  all  other  cases  of 
opposition  to  a  prisoner's  discharge  being  substantiated  or  effectnal,  it 
shall  be  lawful  for  the  said  court  or  commissioner  or  justices  to  adjudge 
in  like  manner,  if  it  shall  seem  fit ;  and  that  in  case  it  shall  appear  to 
the  said  court  or  commissioner  or  justices  that  the  opposition  of  any 
creditor  to  any  such  prisoner's  discharge  was  friTolous  and  vexations 
it  shall  be  lawful  for  the  said  court  or  commissioner  or  jostices  to 
award  such  costs  to  such  prisoner  as  shall  appear  to  be  just  and  reason- 
able, to  be  paid  by  the  creditor  or  creditors  making  such  oppositioB, 
which  shall  be  paid  accordingly. 

LXXXIII.  And  be  it  enacted.  That  where,  upon  any  prisoner  be- 
ing brought  up  before  the  said  court,  or  a  commissioner  thereof  on  his 
circuit,  any  such  adjudication  shall  have  been  made  as  aforesaid  by  the 
said  court  or  commissioner,  order  shall  be  made  accordingly  by  Uie  said 
court  or  commissioner,  in  pursuance  of  such  adjudication,  and  the  said 
court  or  commissioner  shall  also  issue  a  warrant  or  warrants  to  the 
gaoler  accordingly  ordering  the  discharge  of  such  prisoner  from  custody 
as  to  the  detainers  under  which  he  or  she  shall  then  be  confined,  or 
which  shall  be  lodged  against  him  or  her  before  he  or  she  shall  be  oat 
of  custody,  the  same  being  for  debts  in  respect  of  which  such  adjudica- 
tion shall  have  been  made ;  and  where,  upon  any  such  prisoner 
being  brought  up  before  such  justices  as  aforesaid  any  such  adjadica- 
tion  as  aforesaid  shall  have  been  made  by  such  justices,  the  said  jus- 
tices shall  forthwith  certify  such  adjudication  to  the  said  court,  where- 
upon the  said  court  shall  order  that  such  prisoner  shall  be  disduu^ed 
from  custody,  and  entitled  to  the  benefit  of  this  act,  according  to  snch 
adjudication,  at  the  period  or  periods  expressed  therein,  and  shall  order 
such  costs  to  be  paid  as  shall  have  been  adjudged  by  the  said  justices 
in  pursuance  of  the  provisions  of  this  act,  and  shall  issue  a  warrant  or 
warrants  to  the  gaoler  accordingly,  ordering  the  discharge  of  such 
prisoner  from  custody  as  to  the  detainers  under  which  he  shall  then  be 
confined,  or  which  shall  be  lodged  against  him  before  he  shall  be  out 
of  custody,  the  same  being  for  debts  in  respect  of  which  such  adjudi- 
cation shdl  have  been  made ;  and  that  every  such  order  of  adjudication 
shall  take  effect  as  from  the  day  on  which  the  adjudication  shall  have 
been  made  in  that  behalf ;  and  that  every  such  adjudication,  and  cer- 
tificate thereof  and  order  thereupon,  may  be  made  without  specifying 
therein  any  such  debt'  or  debts,  or  sum  or  sums  of  money,  or  claims  as 
aforesaid,  or  naming  therein  any  such  creditor  or  creators  as  afore- 
said, excepting  so  far  as  shall  be  necessary  in  any  case  in  order  to  dis- 
tinguish between  the  creditors  as  to  whom  any  such  prisoner  may  be 
adjudged  to  be  so  discharged  and  entitled  as  aforesaid  forthwith,  and 
the  creditors  as  to  whom  he  may  be  adjudged  to  be  so  discharged  and 
entitled  at  some  foture  period ;  provided  nevertheless,  that  in  all  cases 
the  detainer  or  detainers,  with  respect  to  which  any  sach  prisoner  thall 
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have  been  adjudged  to  be  discharged  out  of  cutody,  he  being  then  in 
cnatodj  thereapon,  shall  be  specified  in  the  wanraat  of  the  said  oonrt  or 
commissioner,  to  be  deUvered  to  the  gaoler  in  that  bdialf. 

LXXXIV.  And  be  it  enacted.  That  where  it  shall  appear  to  the  AdjudieaUoa 
said  court,  commissioner,  or  justices  at  any  such  hearing  as  aforesaid  £9j^*^*^* 
of  any  such  prisoner  that  certain  matters  or  things  ought  to  be  pei^  JlSS^aua, 
formed  by  or  on  behalf  of  such  prisoner  before  he  is  intended  to  be 
actually  discharged  from  custody,  but  that  netertheless  it  is  expedient 
not  to  adjourn  the  hearing  of  the  case  absolutely  to  some  future  occa« 
■ion,  frithout  the  opportunity  of  such  discharge  being  sooner  had  by 
doing  such  things  as  aforesaid,  it  shall  be  lawful  for  the  said  oourc, 
commissioner,  or  justices  to  pronounce  adjudication  ?rithout  their  issu- 
ing the  order  and  warrant  pursuant  thereto ;  and  that  such  adjudica- 
tion may  be  directed  to  be  conditional  on  the  performance  of  such 
matters  or  things  as  aforesaid ;  and  that  on  the  nonperformance  thereof 
the  hearing  of  such  case  shall  stand  adjourned  according  to  the  direc- 
tion made  in  that  behalf. 

LXXXV.  Prorided  always,  and  be  it  enacted,  That  in  all  eases  Wbtreadju- 
where  it  shall  hare  been  adjudged  that  any  such  prisoner  sbsll  be  so  J^^im'ata 
discharged,  and  so  entitled  as  aforesaid,  at  some  future  period,  such  future poiod, 
prisoner  shall  be  subject  and  liable  to  be  detained  in  prison,  and  to  be  tht  prisoner 
arrested  and  charged  in  custody  at  the  suit  of  any  one  or  more  of  his  ttfoedorar- 
t>r  her  creditors  with  respect  to  whom  it  shall  have  been  so  adjudged  mted,  Jus. 
at  any  time  before  such  period  shall  have  arriTcd,  in  the  same  manner  5j!J[|^^* 
as  he  would  have  been  subject  and  liable  thereto  if  this  act  had  not  ^^ 

passed :  provided  nevertheless,  that  when  such  period  shall  have  arrived, 
such  prisoner  shall  be  entitled  to  the  benefit  and  protection  of  this  act, 
notwithstanding  that  he  may  have  been  out  of  actual  custody  during  all 
or  any  part  of  Uie  time  subsequent  to  such  adjudication,  by  reason  of 
such  prisoner  not  ha? ing  been  arrested  or  detained  during  such  time  or 
any  part  thereof. 

LXXXVI.  And  be  it  enacted,  That  in  all  cases  where  such  prisoner  court  mmy ' 
shall,  upon  such  adjudication  as  aforesaid,  be  liable  to  further  im-  o"*«^^g»- 
prisonment  at  the  suit  of  his  creditor  or  creditors,  or  any  or  either  of  ^ p«ypriMa- 
them,  it  shall  be  lawful  at  any  time  for  the  said  court,  on  the  applica-  er  t  ram  not 
tion  of  such  prisoner,  to  order  the  creditor  or  creditors  at  whose  suit  Si!!?^nFiw« 
he  shall  be  so  imprisoned  to  pay  to  such  prisoner  such  sum  or  sums  of  «  weekT^ 
money,  not  exceeding  the  rate  of  four  shillings  by  the  week  in  the 
whole,  at  such  times  and  in  such  manner  and  in  such  proportions  as 
the  said  court  shall  direct,  and  that  on  failure  of  payment  thereof,  as 
directed  by  the  said  court,  the  said  oonrt  shall  order  such  prisoner  lo 
be  forthwith  discharged  irom  custody  at  the  suit  of  the  creditor  or 
creditors  so  failing  to  pay  the  same. 

LXXXVIL  And  be  it  enscted.  That  before  any  soch  adjudication  Before  mUu- 
ihall  be  made  with  respect  to  any  such  prisoner  the  said  court  or  com-  £!2^'SJ?f^ 
mtssioner  or  justices  shall  require  such  pnsoner  to  execute  a  warrant  execute  w«r^ 
of  attorney  to  authorise  the  entering  up  of  a  judgment  sgainst  such  rantofattor. 
prisoner  in  some  one  of  the  superior  courto  at  Westminster,  in  the  ggjUfftnt 
name  of  the  assignee  or  assignees  of  such  prisoner,  or  of  such  pro-  for  amount 
visional  assignee,  if  no  other  assignee  shall  have  been  appointed  and  ^^^Jjl^^ 
shall  have  accepted  such  office,  for  the  amount  of  the  debts  stated  in 
the  schedule  of  such  prisoner  so  sworn  .to  as  aforesaid  to  be  due  or  Arm,  19, 
daimed  to  be  due  from  such  prisoner,  or  so  much  thereof  as  shall  i««* 
appear  at  the  time  of  executing  such  warrant  of  attorney  to  be  due  and 
unsatisfied  ;  and  any  such  warrant  of  attorney  is  hereby  declared  not 
to  be  within  the  meaning  of  the  said  act  passed  in  the  third  year  of  the 
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r«{ni  of  hit  late  Majesty  King  G«orge  the FoarAp  nor  shall  it  be  «ca- 
sary  that  the  same  shoald  be  executed  in  the  preseooe  of  an  attonej 
for  such  prisoner  aocording  to  the  proTirion  hereinbefore  in  that  behalf 
contained ;  and  the  order  of  the  s^d  court  for  entering  vp  such  ja^ 
ment  shall  be  a  sufficient  authority  to  the  proper  officer  for  entering  op 
the  same,  and  aneh  judgment  shall  ha^e  the  force  of  a  recogiiiwnoe; 
( ourtmay      and  if  at  any  time  it  shall  appear  to  the  satisftustioa  of  tike  said  co^ 
r>crmit  execu.  that  such  prisoner  is  of  ability  to  pay  such  debts  or  any  part  thereof, 
takm  out       or  that  be  is  dead,  leaving  asseto  for  that  purpose,  the  said  court  msy 
thereupon,      permit  execution  to  be  taken  out  upon  such  judgment,  for  such  sea 
vmni  o?^'     ^'  money  as  under  all  the  circumstances  of  the  case  the  said  court  shail 
ability  to  pay,  order,  such  sum  to  be  distributed  rateably  amongst  the  creditors  d 
or  ifi  dead,      guch  prisoner  according  to  the  mode  hereinbefore  directed  in  the  ease  o^  i 
leaving  aMeU.  dividend  made  after  adjudication ;  and  such  further  proceedings  abH 
and  may  be  had  upon  such  judgment  as  may  seem  fit  to  the  ducretioe 
of  the  said  court  from  time  to  time  until  the  whole  of  the  ddits  dof  to 
the  several  persons  against  whom  such  discharge  shall  have  been  ob- 
tained shall  be  fully  paid  and  satisfied,  together  with  such  oosU  as  tk 
No  scire  facias  said  court  shall  think  fit  to  award ;  and  no  scire  facias  shall  be  Deo» 
"******^*      sary  to  revive  such  judgment  on  account  of  any  lapse  of  tine,  but 
execution  shall  at  all  times  issue  thereon  by  virtue  of  the  order  of  tbe 
If  annlication  said  court:  provided  always,  that  in  case  any  such  application  agaicj: 
LndvexluJ^  any  such  prisoner  shall  appear  to  the  said  court  to  be  ill-founded  aai 
court  mav       vexatious,  it  shall  be  lawful  for  the  said  court,  not  only  to  refsse  to 
dismiis  the     make  any  order  on  such  application,  but  also  to  dismiss  tibe  same,  ^(^ 
B^ie,  with      ^^^^  ^^^^  against  the  party  or  parties  making  the  same  as  to  the  sni 
court  shall  appear  reasonable,  and  the  said  costs  shall  be  paid  wBCOf^ 
ingly. 

Where  inaol.       LXXXVIII.  And  be  it  enacted.  That  in  case  any  sudi  person  ibsil. 

Iftn  &^^^       ^^'  ^^  '^  become  entitled  to  the  benefit  of  this  act  by  any  sadi 

charge  be*       adjudicatiou  as  aforesaid,  become  entitled  to  or  possessed  of,  io  hs 

come  entitled  own  right,  any  stock,  in  the  public  funds  of  this  country,  or  otber  pio- 

iJlUch^not  P^^'^y*  whether  the  same  be  in  England  or  elsewhere,  which  by  hv 

be  taken  In     cannot  be  taken  into  execution  under  the  said  jodgment  so  to  be 

execution  the  entered  up  in  the  names  of  such  assignee  or  assignees  as  aforsssid,  u>d 

appf"to  ootut  '^^^  prisoner  shall  have  refused  to  convey  or  sssign  or  transfer  saA 

for  relief.        stock  or  other  property,  or  so  much  thereof  as  may  be  auffident  to 

satisfy  the  said  judgment,  then  and  in  such  case  it  shall  be  lav^  for 

the  assignee  or  assignees  of  such  prisoner  to  apply  by  petitioo  is  a 

summer}-  way,  setting  forth  the  facts  of  the  case  to  the  said  ooort,  tnd 

to  pray  that  the  said  prisoner  may  be  taken  and  committed  to  custodj 

notwithstanding  any  such  adjudicstion  and  discbarge  as  aforesaid ;  and 

thereupon,  if  upon  examination  by  the  said  court,  and  hearing  ss  «^ 

the  said  sssignee  or  assignees  as  the  said  prisoner,  in  case  he  tbiii 

appear,  or  the  said  assignee  or  assignees  only,  in  case  such  prisoner, 

due  notice  having  been  given  to  him,  shall  not  appear,  it  shall  appear 

to  the  said  court  that  the  contents  of  such  petition  are  true,  then  and  io 

such  case  the  said  court  shall  so  declare  and  adjudge,  and  shall  then- 

^r??"^*'     upon  order  the  said  prisoner  to  be  apprehended,  and  committed  to 

to  i^  {J^."^*'  custody  within  the  walls  of  any  prison  which  the  said  court  shall  direct, 

manded  to      and  not  within  any  rules  or  liberties  thereof,  until  he  shall  convey, 

he'^uu^a^  assign,  and  transfer  such  stock  or  other  property,  or  so  much  thereof 

suehptoperty.  u  the  said  court  shall  direct,  towards  the  sadsCsction  of  the  ssid  jodg> 

ment,  to  such  assignee  or  assignees,  for  the  general  benefit  of  the 

creditors  of  such  prisoner. 

^rS^ing  LXXXIX.  And  be  it  enacted,  That  in  case  any  person  or  penoni. 
vhere.  after  body  politic  or  corporate,  shall,  after  any  such  insolvent  shall  htve 
the  dlioharge  become  entitled  to  the  benefit  of  this  act  by  any  such  adjudicstion  is 
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aforesaid,  become  or  be  posaeMed  of,  or  have  under  hit  or  their  power  of  a  prisoner, 
or  control,  any  stock  in  the  public  funds  of  this  country,  or  any  '^{^'L'^r^"")"- 
legacy,  money  due  or  growing  due,  bills  of  exchange,  promissory  notes,  s(4  ed  of  ^ 
bank  notes,  securities  for  money,  goods,  and  chattels,  or  any  other  s^toik  in  pub- 
property  whatsoever  belonging  to  such  insolvent,  or  held  in  trust  for  J^iongSug  "^^ 
him,  or  for  his  use  and  benefit,  or  to  which  such  insolvent  shall  be  in  him. 
any  way  entitled,  or  in  case  any  such  person  or  persons,  body  politic 
or  corporate,  shall  be  at  such  period  in  any  manner  indebted  to  such 
insolvent,  it  shall  be  lawful  for  the  said  court,  upon  the  applicatiou  of 
any  assignee  or  creditor  of  such  insolvent,  to  cause  notice  to  be  given 
to  such  person  or  persons,  body  politic  or  corporate,  directing  him  or 
them  to  hold  and  retain  the  said  property  till  the  said  court  shall  make 
further  order  concerning  the  same;  and  thereupon  it  shall  be  lawful 
for  the  said  court  further  to  order  such  person  or  persons,  body  politic 
or  corporate,  to  deliver  over  such  property,  and  to  pay  such  debt«  as 
aforesaid,  or  any  part  thereof,  to  the  provisional  or  other  assii^nee  or 
assignees  of  the  estate  and  effects  of  such  insolvent,  for  the  general 
benefit  of  the  creditors  of  such  insolvent,  entitled  to  claim  under  such 
judi;ment  entered  up  by  order  of  the  said  court,  as  aforesaid  ;  and  such 
delivery  and  payment  shall  be  made  acrordinely,  in  obedience  to  such 
order ;  and  such  person  and  persons,  body  politic  and  corporate,  shall 
by  such  payment  and  delivery,  so  made  in  pursuance  of  such  order  of 
the  said  court,  be  discharged  in  lespect  of  such  property  and   debts 
against  ail  persons  whatsoever  to  all  intents  and  purposes. 

XC.  And  be  it  enacted,  That  no  person  who  shall  have  become  Persons  dis- 
entitled to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid  cnar|!eti  uu- 
shall  at  any  time  thereafter  be  imprisoned  by  reason  of  the  judgment  noViiahio^io 
BO  as  aforesaid  entered  up  against  him  or  her.  according  to  this  act,  or  uiipn^  >iniicn( 
for  or  by  reason  of  any  debt  or  sum  of  money,  or  costs,  wiih  re^pect  ^*^^^i'[i','j^^h  ^^ 
to  which  such  person  shall  have  become  so  entitled,  or  for  or  by  reason  adjudicHiion 
of  any  judgment,  decree,  or  order  for  payment  of  the  same  ;  but  that  extendi. 
upon  every  arrest  or  detainer  in  prison  upon  any  such  judgment  so  If  arroted, 
entered  up  as  aforesaid,  or  for  or  by  reason  of  any  such  debt  or  sum  of  b^.^ij^Tco?^ 
money  or  costs,  or  judgment,  decree,  or  order  for  payment  of  the  same,  the  roiirt 
it  shall  be  lawful  for  any  judge  of  the  court  from  which  any  process  from  which 
shall  have  issued  in  respect  thereof,  and  such  judge  is  hereby  required,  ^J^'y^^l 
upon  proof  made  to  his  satisfaction  that  the  cause  of  such  arrist  or 
detainer  is  such  as  hereinbefore  mentioned,  to  release  such  prisoner 
from  custody,  unless  it  shall  appear  to  such  judge,  upon  inquiry,  that 
such  adjudication  as  aforesaid  was  made  without  due  notice,  where 
notice  is  by  this  act  required,  being  given  to  or  acknowledged  by  the 
plaintiff  on  such  process,  or  being  by  him  dispensed  with  by  the  accept- 
ance of  a  dividend  under  this  act,  or  otherwise  ;   and  at  the  same  ^.^^  „gy 
time,  if  such  judge  shall  in  his  discretion  think  fit,  it  shall  be  lawful  for  order  costK  to 
bim  to  order  such  plaintiff,  or  any  person  or  persons  suing  out  such  |^V  ^^'^  ^"  • 
process,  to  pay  such  prisoner  the  costs  which  he  shall  have  incurred  on 
such  occasion,  or  so  much  thereof  as  to  such  judge  shall  seem  just  and 
reasonable,  such  prisoner  causing  a  common  appearance  to  be  entered 
for  him  in  sach  action  or  suit. 

XCI.  And  be  it  enacted,  That  after  any  person  shall  have  become  .^vftcr  dis. 
entitled  to  the  benefit  of  this  act  by  any  such  adjudication  as  aforesaid,  charge,  no 
no  writ  of  fieri  facias  or  elegit  shall  issue  on  any  judgment  obtained  f*!*"l'f!!l,!?, 

,  ,  ,  M  ■%   \.  *  *A.t.  A  issue  uf{aiii>v 

agamst  such  pnsoner,  for  any  debt  or  sum  of  money  with  respect  to  insolvent  tor 
which  such  person  shall  have  so  become  entitledi  nor  in  any  action  <i^t*'  ^•»  ^ 
upon  any  new  contract  or  security  for  payment  thereof  except  upon  dication  i&l 
the  judgment  entered  up  against  such  prisoner  according  to  this  act ;  tends, 
and  that  if  any  suit  or  action  shall  be  brought,  or  any  acire  facias  be  pi^harge 
inued  against  any  such  person,  his  heirs,  executors,  or  administrators,  unUu  ihis 

b2 


28  Appendix  to  Part  II.        [1  ^  S  Filc<. 

Mt  mn  be^  fof  any  meh  debt  or  ram  of  monefy  or  apoa  aay  neir  eoDbvt 
pieiided  geiM»  ^y.  iQcority  Ibr  payment  thereof,  or  apoa  any  jadgneot  olituoed 
against,  or  any  atatute  or  recognisance  acknoiHedged  by  sodi  penoo 
for  the  same,  except  as  aforesaid,  it  shall  be  lawfol  for  sock  pcnoe, 
his  heirs,  execators,  or  administrators,  to  plead  generally  that  ndt 
person  was  dnly  discharged  according  to  thia  act  by  the  order  of 
adjodication  made  in  that  behalf,  and  that  sndi  order  remains  in  fbice« 
without  pleading  any  other  matter  specially  ;  whereto  tibe  plaintiff  or 
plaintiifs  shall  or  may  reply  generally,  and  deny  the  Batters  jfkM 
as  aforeaaid,  or  renly  any  other  matter  or  thing  whtch  may  Aom  tbe 
defendant  or  defenoanta  not  to  be  entitled  to  the  benefit  of  this  sett « 
that  such  person  was  not  duly  discharged  according  to  the  proriaon 
thereof,  in  tbe  same  manner  as  the  plaintiff  or  plaintiib  might  have  re* 
plied  in  case  the  defendant  or  defendanta  had  pleaded  thia  act,  sad  i 
discharge  by  virtoe  thereof,  specially. 

When  dehci        XCII.  ProTided  always,  and  be  it  enacted,  that  if  at  any  tine  ifter 
are  Mcl»fl«t     ^q.  ggcii  adjudication  as  aforeaaid  shall  have  been  made  with  respect 
may  oider      to  any  auch  pnaoner  m  pursuance  of  thu  act,  it  ahall  i^ppear  to  tr 
warrant  of      satiafaction  of  the  said  court  for  the  relief  of  inaolTcnt  debtors  thtt  lii 
be  amoriM    ^^  debts  in  respect  of  which  such  adjadication  waa  made  have  bees 
and  satisfac-    discharged  and  satisfied,  it  shall  be  lawful  for  aoch  court,  npoo  spph* 
^'^^^       cation  duly  made,  to  direct  the  warrant  of  attorney  executed  by  iA 
Judgmcntl       prisoner  under  this  act  to  be  cancelled,  or  if  judgment  ahall  hare  bees 
entered  up  thereon,  to  order  aatisfaction  to  be  entered  on  such  jn^* 
mentf  and  the  order  of  the  said  court  for  entering  up  andi  satis&ctioB 
shall  be  a  rafficient  authority  to  the  proper  ofiBoer  for  entering  ap  tbe 
and  a  ra.         same ;  and  that  if  in  any  case  it  shall  appear  to  the  satisfaction  of  the 
te  n^"*^''^  said  court  that  after  the  debts  of  any  such  prisoner  shall  have  beea  w 
*^        discharged  and  satisfied  as  aforeaaid  there  ahall  remain  in  the  ponei* 
aion,  or  subject  to  the  control  of  his  or  her  assignee  or  anignees.  any 
property  of  any  kind  or  description  whatsocYer  which  baa  coioe  tj 
such  assignee  or  assignees,  or  to  which  he  or  they  may  daim  title,  bi 
Tirtue  of  the  order  made  in  that  behalf  or  otherwise,  by  virtoe  of  bis 
or  their  office  of  assignee  or  assignees,  it  shall  be  lawful  for  the  ssid 
court,  on  application  duly  made,  to  order  that  all  such  property  a> 
remaining  as  aforesaid  shall  be  vested  in  the  person  whose  debts  sbalt 
ha? e  been  so  discharged  and  satisfied,  or  bis  heirs,  executors,  adaiinis- 
trators,  or  assigns ;  and  such  order  shall  have  the  effect  of  vesting  tbe 
same  accordingly ;  and  that  any  deed  of  release  to  be  recorded  in  the 
aaid  court,  by  which  any  such  debt  or  debts  shall  be  releaaed  or  dis- 
charged, ahall  not  be  liable  to  any  stamp  duty. 

Wheta  error        XCIII.  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or 

without"^*'     ^^  upon,  or  balance  due  from  such  prisoner  aa  aforeaaid,  may  be 

ft«ud,  (hU      specified  in  his  schedule  so  sworn  to  as  aforesaid  at  an  amount  whicb 

act  to  operate  is  not  exactly  the  actual  amount  thereof,  without  any  culpable  negli- 

amial  amount  S^i^ce  or  fraud,  or  evil  intention  on  the  part,  of  rach  priaoner :  be  it 

of  debt.  enacted,  That  in  such  case  the  said  prisoner  shall  be  entitled  to  all 

and  every  benefit  and  protection  of  this  act ;  and  the  creditor  in  that 

behalf  shall  be  eniitled  to  the  benefit  of  all  the  provtsiona  made  for 

creditors  by  this  act,  in  respect  of  the  actual  amount  of  each  debt, 

claim,  or  balance,  and  neither  more  nor  less  than  the  same,  to  all  ia- 

tenta  and  purposes,  subh  error  in  the  said  schedule  notwithstanding. 

Court,  at  XCrV.  And  be  it  further  enacted,  That  if  on  any  prisoner  being 

nqjMttof      brought  before  the  said  court  for  tbe  relief  of  insolvent  debtors  it  shall 

■    appear  to  the  satisfaction  of  the  said  court  that  the  usual  place  of 

abode  of  such  prisoner,  lately  before  his  arrest,  waa  in  aome  eoonty  or 

place  within  the  United  Kingdom  other  than  the  coontiea  of  Middle- 
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aex  or  Surrey,  or  citf  of  London  or  borongfa  of  Sonthwirk,  it  shall  be  ot  London, 
lawfbl  for  the  nid  ooort,  if  it  •hall  think  fit»  upon  the  request  of  any  fut^i'  ^ 
creditor  or  ereditora  of  such  prisoner,  to  order  inch  prisoner  to  be  their  uiuai 
taken,  at  the  eipense  of  such  creditor  or  creditors,  from  the  gaol  in  ff^?^  ^^' 
which  soch  priaooer  shall  then  be,  to  the  gaol  of  the  eountr  or  place  i^  heJ^ia^ 
where  aoch  priaoner  had  lately,  before  such  airest,  his  usual  place  of  the  county 
abode ;  and  if  such  late  usual  place  of  abode  waa  in  ScotUnd  or  Ire-  ]^^y^ 
land,  then  to  the  gaol  of  such  county  or  place  aa  to  the  said  court  »  .^  gn 
shall,  under  the  circumstances  of  the  case,  appear  just  and  reasonable ;  p^^  *    '  "*  '* 
and  the  order  of  the  said  court  in  that  behalf,  directed  to  the  keepers 
of  the  said  gaols  respectively,  shall  be  their  sufficient  warrant,  and 
they  are  hereby  required,  in  pursuance  thereof,  to  deliver  and  receive 
reapecttveiy  the  IxMiy  of  soch  prisoner,  together  with  a  certificate  of 
the  day  or  days,  and  cauae  or  caoaes  of  detainer  against  such  prisoner, 
who  shall  from  and  after  such  removal  be  deemed  to  be  in  cuatody  of 
the  sheriff  or  other  responsible  officer  of  the  county  or  place  wherein 
the  gaol  shall  be  situate  to  which  such  prisoner  shall  have  been  ao 
removed ;  and  the  aaid  court  shall  order  such  removal  of  the  aaid  pri- 
aoner firoin  anch  gaol  aa  aforesaid  to  be  made  on  or  before  a  day  to 
be  named  in  auch  order ;  and  if  such  prisoner  shall  not  be  removed 
accordingly  on  or  before  the  said  day,  or  on  or  before  a  day  which  the 
aaid  court  shall  name  in  any  enlargement  of  the  said  order  (which 
enbrgement  it  ia  hereby  empowered  to  make  whenever  it  shall  aeem 
just  and  reasonsble  so  to  do),  then  the  said  court  shall,  upon  applica- 
tion duly  made,  appoint  a  time  for  sueh  priaoner  to  be  brought  up 
before  the  said  court,  and  such  advertisement  thereof  shall  be  pul^ 
lished,  and  auch  notice  given,  and  to  such  persons  as  the  said  court 
•hall  in  any  case  direct ;  and  when  any  such  prisoner  shall  have  been 
removed,  and  shall  be  in  custody  in  any  gaol  in  pursuance  of  such 
order,  or  of  any  enlargement  thereof,  the  said  court  shall  appoint  a 
time  and  place  for  such  prisoner  to  be  brought  up  in  the  county  or 
place  where  auch  gaol  shall  be  aituate,  and  such  advertisement  thereof 
•hall  be  published,  and  such  notice  thereof  given,  and  to  such  persons 
as  tbe  said  eoort  shall  in  any  caae  direct ;  provided  always,  that  when  After  tudi 
any  each  prisoner  shall  be  brought  up  to  be  dealt  with  aceording  to  removal  cre- 
the  provistona  of  this  act,  after  such  removal  or  failure  of  removal  of  such  OTrowUid 
prisoner  aa  aforeaaid,  it  shall  be  lawful  for  all  the  creditors  of  such  diicharge,  as 
prisoner  to  oppose  tbe  discharge  of  such  prisoner  aa  in  other  cases,  l>^othM  cases, 
although  no  such  creditor  shall  have  opposed  or  given  notice  to  oppose 
the  said  discharge  at  the  time  first  appointed  for  the  bringing  up  of 
inch  priaoner,  and  that  in  all  cases  where  any  such  prisoner  shaU  be  Exptese  of 
so  removed  as  aforesaid,  the  expense  incurred  by  such  removal  by  the  ^'^'i^!^^ 
creditor  or  creditors  requesting  the  same  shall  be  repaid  to  him  or  them  1^'*'^"*"'* 
by  the  assignee  or  aasignees  of  the  estate  and  effecta  of  such  prisoner, 
out  of  such  estate  and  effects,  before  any  dividend  shall  be  made  thereof. 

XCV.  Provided  always,  and  be  it  ftirther  enacted.  That  no  priaoner  Benefit  of  act 
•hall  be  entitled  to  be  discharged  under  this  act  upon  his  own  petition,  ]^' j|^^ 
who  having  been  arrested  in  any  county  or  place  where  he  had,  at  or  prisooen  >». 
lately  before  such  arrest,  his  usual  plaice  of  abode,  other  than  in  the  niored  t»y  ha- 
counties  ot  Middlesex  or  Snirey,  or  the  city  of  London  or  borough  oi  ^''^^^'Puv. 
Southwark,  such  asual  place  of  abode  being  distant  more  than  twenty 
milea  from  the  court-house  of  the  said  court,  shall  be  removed  by  any 
writ  of  habeaa  corpus  sued  oot  on  his  behalf,  or  by  his  procurement  or 
request,  from  custody  ia  such  county  or  place  to  any  other  custody ; 
provided  nevertheless,  that  it  shall  be  lawfal  for  the  aaid  court,  if  in  conrt  may 
any  caae  the  said  court  shall  think  fit,  at  any  time  within  ten  days  after  permit  such 
the  filing  of  the  petition  of  any  such  prisoner,  or  within  such  furth^  nmorred  ha^ 
time  aa  the  said  court  shall  allow,  upon  the  requeat  of  any  auch  at  the  expend 
prisoaer,  to  order  such  priaoner  to  be  taken,  at  the  expense  of  any  of  any  person 
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The 'imj*  ^^  person  or  pereoM  who  will  pay  the  lame,  from  the  giol  in  wfaidi  sac^ 
'  *''  priaoDer  shall  then  be  to  the  gaol  of  the  ooanty  or  place  where  lach 
prisoner  was  arrested  as  aforesaid,  and  the  order  of  the  said  coart  at 
that  behalf,  directed  to  the  keepers  of  the  said  gaols  respectiTely,  ibaB 
be  their  snlfieient  warrant,  and  they  are  hereby  required  in  pnrtaniee 
thereof  to  deliver  and  receive  respectively  the  body  of  aocki  prisoner, 
together  with  a  certificate  of  the  day  or  days,  and  cause  or  caoses  of 
detainer  against  such  prisoner,  who  shall  from  and  after  each  reasoftl 
be  deemed  to  be  in  custody  of  the  sheriff  or  other  reaponaible  officor  of 
the  coanty  or  place  wherein  the  gaol  shall  be  situate  to  wfaidi  sad 
priiioner  shall  have  been  so  removed  by  each  order ;  and  the  aaid  eout 
shall  order  such  removal  of  the  said  prisoner  from  such  gaol  as  afore- 
said to  be  made  on  or  before  a  day  to  be  naoMd  in  audi  order,  or  is 
any  enlargement  of  the  same,  which  eolaigement  the  said  court  is  hoe* 
by  empowered  to  make  whenever  it  shall  seem  just  and  reaaooable  m 
^^^upon  to  do  ;  and  when  any  such  prisoner  shall  have  been  removed  and  shall 
twihn"i^iKay  ^®  '"  custody  in  any  gaol  in  pursuance  of  soch  order,  the  said  coait 
ix-  had  as  in  shall  and  may  appoint  a  time  and  place  for  such  prisoner  to  be  broogfat 
up  to  be  dealt  with  according  to  the  provisions  of  this  act,  wbereapoe 
such  proceedings  shall  be  had  as  if  such  prisoner  had  been  in  the  sod 
last-mentioned  gaol  at  the  time  of  filing  his  petition. 

XCVI.  And  be  it  further  enacted,  That  every  audi  adjadication  ai 
aforesaid  by  the  said  court,  commissioner,  or  justices  as  aforesaid  with 
respect  to  any  prisoner,  and  the  order  thereupon,  ao  made  as  aforeaid, 
shsdl  be  final  and  conclusive,  and  shall  not  be  reviewed  by  the  said 
court,  unless  the  said  court  shall  thereafter  see  good  and  snfficseot 
cause  to  beUeye  that  such  adjudication  has  been  made  on  lialae  evidence, 
or  otherwise  improperly  made  or  fraudulently  obtained,  in  which  ca«; 
it  shall  be  lawful  for  the  said  court,  upon  the  application  of  sach 
prisoner,  dt  of  any  creditor  of  such  prisoner,  to  order  such  prisoner, 
upon  due  notice  to  be  given  to  such  persons,  and  in  such  manner  as  tbe 
said  court  sh'ill  direct,  to  attend,  or  to  be  brought  np,  and  the  aaid 
matter  to  be  re-heard  before  the  said  court,  or  one  of  the  oooi- 
missionen  thereof  on  his  drcuit,  or  such  justices  as  aforesaid,  as  the 
case  may  require,  who  shall  thereupon  rehear  the  same,  and  ahail  and 
may,  if  just  cause  shall  appear,  annul  the  original  adjudication  sad 
order  thereupon  made  in  such  case,  and  shall  have  the  same  powers 
and  authorities  upon  such  re-hearing  as  upon  any  original  healing  in 
pursuance  of  this  act,  and  may  adjudicate  in  such  matter  acoordmglj  • 
and  thereupon,  in  case  the  former  adjudication  in  the  aaid  matter  shall 
not  be  confirmed,  such  order,  certificate,  and  warrant  shall  be  made  sa 
required  by  this  act  to  be  made  upon  such  original  adjudication ;  aod 
the  said  court  or  commissioner  or  justices  shall  and  may,  if  necessary* 
remand  the  said  prisoner  to  the  same  custody  in  which  he  was  at  the 
time  of  the  former  hearing  of  the  matters  of  his  petition,  there  to  be 
subject  to  imprisonment  as  if  the  former  adjudication  therein  had  not 
been  made ;  and  thereupon  all  detainers  which  were  in  force  agsinit 
such  prisoner  at  the  time  of  his  former  discharge  from  cnstody  ■fi'U.^ 
deemed  to  be  still  in  force  against  him  as  if  such  former  a4)ndicstxA 
had  not  been  made ;  and  the  gaoler  or  keeper  of  the  prison  to  which 
such  prisoner  shall  be  so  remanded  shall  and  is  hereby  required  to 
receive  such  prisoner  into  his  cnstody  in  panuanoe  of  such  remsnd,  for 
doing  which  the  order  of  remand  in  such  case  shall  be  soJBcient 
warrant ;  and  where  in  any  case  snch  prisoner  shall  refuse  or  n<v^ 
to  appear  before  the  said  court  or  commissioner  or  justices,  aocordiog 
to  such  order  for  rehearing  as  aforesaid,  a  copy  whereof  shall  have  been 
duly  serred  on  such  prisoner,  it  shall  be  lawful  for  the  said  coart  to 
order  such  prisoner  to  be  apprehended  and  committed  to  custody  ^ 
such  prison  as  the  said  ooart  shall  direct,  and  to  issue  its  ynt^ 
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accordingly,  and  to  cauM  inch  prisoner  to  be  Uroaght  np  for  ezamina-^ 

tion  as  often  as  to  the  said  court  or  commissioner  or  justices  shall 

seem  fit :  provided  always,  tiiat  where  upon  soch  rehearing  it  shall  In  ndjudioa- 

appear  to  the  said  court,  commissioner,  or  justices  that  such  prisoner  eharffeon're. 

is  not  entitled  to  the  benefit  of  this  act  until  some  future  period,  hearing,  the' 

according  to  the  proyisious  hereinbefore  contained,   the  said  court,  ^ime  since 

commissioner,  or  justices  shall  and  may,  if  it  shall  appear  reasonable,  ing"?io\  to  be 

adjudge  the  dischiurge  of  such  prisoner  at  such  future  period,  to  becal-  calculated. 

calated  without  including  the  time  during  which  such  prisoner  shall 

have  been  out  of  custody  since  the  time  appointed  for  hit  discharge  by 

auch  former  adjudication  as  aforesaid. 

XCVII.  Provided  always,  and  be  it  further  enacted,  That  if  in  any  y^^j^  „„ 
case  an  order  or  warrant  for  the  discharge  of  any  such  prisooer  shall  order  of  dis- 
have  issued  erroneously,  and  which  is  not  pursuant  to  the  adjudication  ^^^^,  ^^ 
made  in  that  behalf,  it  shall  be  lawful  for  the  said  court,  on  such  error  by  mistake. 
being  shown  to  the  said  court,  to  revoke  such  order  and  warrant,  and  tHe court  may 
to  annul,  suspend,  or  amend  the  same,  according  to  such  adjudication,  li^end  the 
and,  if  necessary,  to  recommit  such  prisoner  to  his  former  custody,  same. 
when  by  such  order  or  warrant  he  shall  have  been  discharged  there- 
from ;  and  the  gaoler  or  keeper  of  the  prison  to  whoso  custody  such 
prisoner  shall  be  so  recommitted  is  hereby  required  to  receive  such 
prisoner  into  his  custody  according  to  such  recommitment;  and  all 
detainers  which  were  in  force  against  such  prisoner  at  the  time  of  such 
discharge  as  aforesaid  shall  be  deemed  to  be  still  in  force  against  him, 
as  if  such  erroneous  order  or  warrant  had  not  issued. 

XCVIII.  And  whereas  the  estate,  both  real  and  personal,  of  any  PrMoner  may 
person  whose  discharge  has  been  adjudicated  under  this  act  may  not  afti^r  (iis- 
be  sufficiently  described  or  discovered  in  his  schedule  so  sworn  to  as  amm«i^M*to 
aforesaid,  or  the  assistance  of  such  person  may  be  necessary  to  e^ute  and 
adjust,  make  out,  recover,  or  manage  his  estate  or  effects,  for  the  ^^'^l*'.^"" 
benefit  of  his  creditors :    Be  it  therefore  enacted,  That  it  shall  be  aL^^^ic^!^"  ^ 
lawful  for  the  assignee  or  assignees  of  the  estate  and  effects  of  any 
such  person  whose  discharge  shall  have  been  adjudicated  under  this 
act,  from  time  to  time  to  apply  to  the  said  court  that  such  person 
may  be  further  examined  as  to  any  matters  or  things  relating  to 
&is  estate  and  effects,  either  by  the  said  court,  or  a  commissioner 
thereof  on  his  circuit,  or  by  any  justice  of  the  peace  within  the 
town  of  Berwick-upon-Tweed ;  and  if  the  said  court  shall  order  any 
such  examination  before  any  such  justice,  such  justice  shall  send 
for  or  call  before  him  such  person  by  such  warrant,  summons, 
ways,  or  means  ai  he  shall  think  fit;  and  if  such  person  shall 
appear  before  such  justice,  such  justice  shall  examine  him  upon 
oath,  or  otherwise,  as  to  such  matters  and  things  as  such  assignee  or 
assignees  shdl  desire,  relating  to  the  estate  and  effects  of  such  person ;    - 
and  if  any  such  person,  on  payment  or  tender  of  payment  of  such  prtgoner  re- 
reasonable  charges  as  such  justice  shall  judge  sufficient,  shall  neglect  fusing  to 
or  refuse  to  appear  before  such  justice,  or  having  come  before  such  «PP^^>  or  to 
justice  shall  refiue  to  be  sworn,  or  to  answer  such  questions  as  by  such  tionsfmay^ 
justice  shall  be  put  to  him,  relating  to  the  discovery  of  his  estate  and  committed, 
effects  vested  or  intended  to  be  vested  in  such  assignee  or  assignees  as 
aforesaid,  as  required  by  the  order  of  the  said  court,  such  justice  shall 
certify  such  default  to  the  said  court ;  and  thereupon,  and  also  in  case 
such  person  shall  neglect  or  refuse  to  appear  before  such  court  or  com- 
missioner at  such  time  and  place  as  ahidl  be  directed  by  such  order,  or 
appearing  ahall  refuse  to  be  sworn,  or  to  answer  such  questions  aa 
shall  be  put  to  him  rdating  to  the  discovery  of  his  said  estate  and 
effects,  then  and  in  any  of  such  oases  it  shall  be  lawful  for  such  court 
or  oommiitioner  by  warrant  to  commit  such  person  to  the  common 
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gtol  of  my  €oaitj  or  plaoe,  thflio  to  nmain  witfaoat  boil  oi 
vatil  locb  time  at  be  ■hall  mbiiiit  hirnadf  to  the  order  of  the  »i 
cooit  in  that  bdialf,  and  ihall  anawer,  upon  oath  or  othei«»e,a»  dbii 
be  reqoired*  to  all  andi  lawfol  qoeationa  aa  ahall  be  pat  to  hia  ■ 
pnmianoe  of  the  aame  for  tiie  porpoaea  aforoiaid. 


p<TMiuwii.       XCIX.  And  be  it  enacted,  That  in  caae  any  pi 

tm/anythta«  eatate  ah^  by  an  order  nnder  tfaia  aet,  have  been  wated  in  tte 
in  the  sche-     laid  proviaioQai  aiaignee,  ahall,  with  intent  to  defrand  the  orcdi&si 
i^'m^^^  or  ereditor  of  anch  prifoner,  wilftiUy  and  fraadnlently  cMnit  in  faa 
mcAoor,  and    Behedole,  80  awom  to  aa  afoieaaid,  any  effecta  or  property  wlnti^ 
liable  to  three  ever,  OT  Rtain  or  except  oat  of  aodi  adiednle,  aa  wearing  appeicL 
>J^^Prt-  bedding,  working  tooU,  and  iaspleniento  or  other  neceunriea.  pf»- 
perty  of  greater  Talne  than  twenty  poanda,  every  anch   peraon  a 
offending,  and  any  perMm  aiding  and  atmiaHng  him  to  do  tbe  mm$, 
ahall,  upon  being  thereof  convicted  by  doe  coarse  of  law,  be  n4i^f^ 
goilty  of  a  miademeanor,  and  thereopon  it  shall  be  lawfol  for  tlie  ooait 
before  whom  toeb  offender  shall  have  been  so  tried  and  couvicted  t» 
aentence  anch  offender  to  be  imprisoned  and  kept  to  hard  Inboiir  fcr 
indictinoit     any  period  of  time  not  exceeding  three  years ;  and  that  in  ererjindict- 
'^T^  ^^L  ^^'^^  ^  information  againat  any  peraon  for  any  oflenoe  oader  this  act, 
of  oftM?"'  it  ahall  be  sniBcient  to  set  forth  the  snbstance  of  the  offenee  charged  oa 
charged.         the  defendant,  without  setting  forth  the  petition  or  order  vesting  sodi 
priaoner's  estate  in  the  provinooal  assignee,  appointment  of  aanijTif^ 
or  aasignees,  or  balance  sheet,  order  for  hearing,  adjadicatlcm,  order  af 
discharge  or  remand,  or  any  warrant,  role,  order,  or  prooeediag  of  or 
in  the  aaid  court,  except  ao  much  of  the  achedole  of  anch  priaoner  n 
may  be  neoeasary  for  the  porpoae. 

Perpons  C.  And  be  it  enacted,  Ibat  if  any  prisoner  or  Other  person  taking  A 

fUs^y'uiKia  *^^  nnder  the  provisions  of  this  act  shall  wilfnlly  forawear  and  per- 

this  act  Uahto  jnie  himself  in  any  oath  to  be  taken  nnder  this  act,  and  ahall  be  bv- 

topunuhmcnt  folly  convicted  thereof,  the  person  so  offending  shall  anSer  sed 

perjury?         pniushment  aa  may  by  law  be  inflicted  on  peraons  convicted  of  wM 

and  corrnpt  peijary ;  and  that  in  all  caaes  wherein  by  this  act  an  oalb 

is  required,  the  solemn  affirmation  of  any  person,  bong  a  Qnaker  ar 

other  person  by  law  allowed  to  affirm,  shall  and  may  be  aooepted  aa^ 

taken  iu  lien  thereof;  and  that  every  peraon  making  soch  alBnaattoa 

who  ahall  be  convicted  of  wilfol  falae  affirmation,  shall  incur  and  adiier 

anch  and  the  aame  penaltiea  aa  are  inflicted  and  imposed  npoo  peaaom 

convicted  of  wilful  and  corrupt  peijuiy. 

pTOTUoDfl  of  CI.  And  be  it  enaeted,  That  the  provisions  of  this  Aot  ahaU  extend 
tS  nfuTifid^  to  married  women,  being  prisoners  within  the  intent  and  meaning  of 
iromco.  thia  act,  but  that  the  order  of  the  said  court  vesting  the  eatate  aoi 

effects  of  any  aueh  married  woman  in  audi  provisional  aaaignee  u 
aforesaid  ahall  operate  upon  all  property,  real  and  personal,  to  wbidi 
she  may  be  entitled  for  her  separate  use,  or  over  wliich  she  ahall  have 
any  power  of  disposition,  notwithstanding  her  coverture,  or  which  ahall 
be  veated  in  any  truatees  or  trustee,  or  o&er  person  or  persona,  for  her 
beneflt,  and  upon  all  personal  estete  and  effiecte  of  which  abe  shall 
have  the  aetaal  possession,  except  her  wearing  apparel,  bedding,  and 
odier  anch  neoeasaries,  not  exceeding  in  the  whole  the  value  of  twenty 
pounds,  and  upon  all  other  real  and  peraonal  eatate  and  effecto  to 
which  abe  shidl  be  entitled  in  any  manner  whatsoever,  in  poeseasioo, 
remainder,  or  reversion,  subject  only  to  such  right,  titles  or  interest  as 
her  husband  may  have  therein,  and  without  prejudicing  any  righto  of 
her  husband  in  such  real  and  peraonal  estete  and  effecte  reapectivoly ; 
and  all  provislona  in  thia  act  contained  touching  the  real  and  personal 
estate  of  any  priaoner  whose  estate  shall  nnder  thia  act  be  veated  in 
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the  said  provlstonal  anigBce  shall  apply  to  rach  real  and  personal 
estate  and  effects  respectively  in  the  same  manner  as  the  same  wonld 
apply  to  saeh  real  or  personal  estate  and  effects  if  such  woman  had  been 
sole  and  nnmarried,  subject  only  to  the  rights  of  her  husband  therein ; 
and  such  married  woman  shall  also  eieeute  a  warrant  of  attorney  to 
confess  judgment  in  one  of  the  superior  courts  aforesaid  for  the  amount 
of  the  debts  remaining  unpaid  from  which  she  shall  be  so  discharged 
as  aforesaid ;  and  such  warrant  of  attorney  so  executed  shall  be  suffi- 
cient authority  for  entering  up  judgment  against  sueh  woman  accord- 
ingly, notwithstanding  her  coverture ;  but  such  judgment  shall  not  in 
any  manner  prejudice  or  affect  the  rights  of  her  husband,  except  that 
the  laroe  shall  be  deemed  and  taken  to  be  her  debt  in  case  she  shall  die 
in  the  lifetime  of  such  husband,  to  the  end  that  the  same  may  be  dis- 
charged out  of  her  personal  assets  in  a  due  oourse  of  administration » 
or  out  of  her  real  estate,  if  any  she  shall  have  at  the  time  of  her  death, 
but  without  prejudice  to  any  estate  or  interest  of  her  husband  therein 
as  tenant  by  the  courtesy ;  and  in  case  such  woman  shall,  during  the 
lifetime  of  her  husband,  become  entitled  to  any  property  for  her  sepa* 
rate  use,  such  judgment  may  he  enforced  against  such  separate  property 
by  suit  in  equity,  or  otherwise,  under  the  order  of  the  said  court,  for 
the  purpose  of  obtaining  payment  of  so  much  of  the  debts  in  respect  of 
which  such  woman  shall  have  been  discharged  by  the  said  court  as 
shall  then  remain  unpaid ;  and  in  case  such  woman  shall  surrive  her 
said  husband,  such  judgment  may  be  after  his  death  enforced  against 
such  woman  or  her  property,  real  and  personal,  in  such  and  the  same 
manner  and  with  the  same  effect  as  it  might  have  been  if  she  had  been 
sole  and  nnmsrried  at  the  time  when  she  executed  such  warrant  of 
attorney,  and  at  the  time  when  such  judgment  shall  have  been  entered 
up  as  i^oresaid  :  prorided  always,  neverUieless,  that  the  discharge  of 
any  married  woman  under  the  authority  of  this  act  shall  not  operate  to 
discharge  her  husband  from  any  debt  in  respect  of  which  his  wife  shall 
be  so  discharged,  but  such  debt,  so  far  as  the  same  shall  remain  unpaid 
or  unsatisfied,  shall  be  chargeable  upon  and  in  force  against  such  bus* 
band  as  fully,  to  all  intente  and  purposes,  as  if  his  wife  had  not  ob- 
tained such  discharge. 

CII.  And  he  it  enacted.  That  if  any  person  who  shall  at  any  time  be  jhq^  ^f  ^^o. 
a  prisoner  in  any  such  prison  as  aforesaid,  upon  any  such  process  as  oeedtaiK  with 
aforesaid,  shall  be  or  bea>me  of  unsound  mind,  and  therefore  incapable  2|j||[|??J[?'^ 
of  taking  the  benefit  of  this  act  in  such  manner  as  he  or  she  might  mi&d." 
have  done  if  of  sound  mind,  the  gaoler  or  keeper  of  such  prison  shall 
forthwith  require  one  or  more  justice  or  justices  of  the  peace  for  the 
coun^,  riding,  difision,  or  place  wherein  such  prisoner  shall  be,  to 
attend  at  the  said  prison,  and  inquire  into  the  stete  of  mind  of  such 
prisoner ;  and  thereupon,  and  also  in  case  any  such  justice  or  justices 
shall  receive  information  by  other  means  that  any  such  prisoner  is  of 
unsound  mind  as  aforesaid,  such  justice  or  justices  shall  go  to  the  said 
prison,  and  by  his  or  their  own  riew,  and  by  examination  on  oath  of 
such  person  or  persons  as  he  or  they  shall  think  fit  to  examine,  shall 
inquire  into  the  state  of  mind  of  such  prisoner ;  and  if  it  shall  appear 
to  such  justice  or  justices  upon  such  inquiry  that  such  prisoner  is  of 
unsound  mind,  and  therefore  incapable  of  taking  the  benefit  of  this 
act  in  such  manner  as  a  person  of  sound  mind  might  do,  sucb  justice 
or  justices  shall  forthwith  make  a  record  of  the  fact,  and  certify  the 
same  to  the  said  court ;  and  thereupon  it  shall  be  lawful  for  the  said  Applieatfon 
court,  at  the  instance  of  any  person  or  persons  on  behalf  of  such  pri-  may  be  iiude 
soner,  to  order  notice  to  be  inserted  in  the  London  Oaxette,  and  in  ^J^fu^^uch 
two  or  more  public  newspapers  usually  circulated  in  the  neighbourhood  prUooen.^^^ 
of  such  prison,  and  in  the  neighbourhood  of  the  usual  residence  of 
such  prisoner  before  ha  was  committed  to  such  prison,  as  the  said 
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conrt  shall  see  fit,  that  application  will  be  made  to  the  nid  court  for 
the  discharge  of  anch  prisoner  on  a  day  to  be  specified  in  such  order 
and  notice,  being  twenty  •one  days  at  least  from  the  day  of  publication 
of  such  one  of  the  said  Gazette  and  newspapers  containing  such  notice 
B8  shall  be  last  pablished  ;  which  notice,  together  with  the  service  of 
the  like  notice  on  the  creditor  or  creditors  at  whose  suit  such  prisoocs' 
shall  be  detained  in  custody,  or  his  or  their  attorney  or  attomies  ia 
such  suit,  shall  be  deemed  snflScient  to  authorise  the  said  court  to 
proceed  to  the  discharge  of  such  prisoner,  if  otherwise  entitled  to  sndi 
discharge,  according  to  the  true  intent  and  meaning  of  this  act ;  and 
the  said  court  shall  proceed  accordingly,  and  shall  discbarge  sncb  pri- 
sonpr  from  custody,  snd  do  all  other  acta  under  this  act,  in  case  it 
shall  appear  that  such  prisoner  might  have  obtained  his  or  her  dis- 
charge under  this  act  if  he  or  she  had  been  of  sound  mind;  and 
thereupon  all  and  every  estate,  right,  title,  interest  in  law  and  equity, 
real  and  personal,  power,  benefit,  and  emolument  whatsoever,  which  if 
such  prisoner  was  of  sound  mind,  could  or  ought  to  be  vested  in  the 
said  provisional  assignee,  pursuant  to  the  provisions  of  this  act,  shall, 
by  force  and  virtue  of  the  order  of  the  snid  court  for  the  discharge  of 
such  prisoner,  be  vested  in  the  provisional  assignee  of  the  said  csoort, 
or  in  the  other  assignee  or  assignees  appointed  by  the  said  conrt,  and 
named  in  the  said  order,  or  in  any  other  order  of  the  said  court  in  that 
behalf,  as  fully  and  eflfectually,  and  in  the  same  manner,  and  with  all 
and  every  the  same  consequences  and  effects,  both  in  fact  and  law,  to 
all  intents  and  purposes  whatsoever,  as  if  such  prisoner  had  been  of 
sound  mind,  and  such  order  as  aforesaid  had  been  made  vesting  the 
same  in  such  provisional  assignee  at  the  time  and  in  the  manner  in  this 
act  provided ;  and  that  it  shall  be  lawful  for  the  said  court  to  order 

judgment  to  be  entered  up  against  such  prisoner,  in  the  same  manner 
be  entered  up.  ^^  jf  j^^  ^^  ^j^g  y^t^  y^^^  ^^  ^^^^^  ^^^^  ^^^  ^^^  executed  a  warrant  of 

attorney  to  authorise  the  entering  up  of  such  judgment  in  the  manner 
hereinbefore  directed,  and  such  order  shall  be  a  sufficient  authority  to 
the  proper  officer  for  entering  up  the  same  ; .  and  any  dividend  to  be 
made  by  such  assignee  or  assignees  shall  be  made  in  such  manner,  and 
such  proceedings  shall  be  thereupon  had,  as  are  hereinbefore  provided 
in  the  case  of  a  dividend  of  the  estate  and  effects  of  any  prisoner  made 
before  adjudication ;  and  the  discharge  of  every  such  prisoner  of  unsound 
mind,  so  made  as  aforesaid,  shall  extend  to  all  debts  and  sums  of 
money  to  which  the  same  might  have  extended  if  such  prisoner  had 
been  of  sound  mind,  and  had  duly  filed  bis  schedule,  according  to  the 
provisions  of  this  act :  provided  always,  that  every  such  order  of  dis- 
charge, and  of  the  appointment  of  an  assignee  or  assignees,  in  soch 
case,  shall  be  entered  of  record  in  the  said  court,  and  proof  thereof  shall 
be  received  by  such  copy  thereof  as  is  hereinbefore  directed  to  be 
received  as  proof  of  conveyances  and  assignments  made  in  pursuance 
of  this  act. 

DischarMnot      CIIL  And  be  it  enacted.  That  this  act  shall  not  extend  or  be  oon- 
cmini^ebt-     strued  to  extend  to  discharge  any  prisoner  with  respect  to  any  debt 
on,  unieM      due  to  her  Majesty  or  her  successors,  or  to  any  debt  or  penalty  with 
^jtuiy  give   ^hicii  lie  ghaU  stand  charged  at  the  suit  of  the  crown,  or  of  any  person 
for  any  offence  committed  against  any  act  or  acts  of  parliament  relative 
to  any  brunch  of  the  public  revenue,  or  at  the  suit  of  any  aheriff  or 
other  public  officer,  upon  any  bail  bond  entered  into  for  the  appearance 
of  any  person  prosecuted  for  any  such  offence,  unless  three  of  the  com- 
missioners of  her  Majesty's  treasury  for  the  time  being  shall  certify 
under  their  hands  their  consent  to  such  discharge. 

Prtjonm  CIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  person  who 

"**  ^*         may  now  or  shall  hereafter  be  imprisoned  under  or  by  virtue  of  any 
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writ  of  capias  or  extent,  issued  and  remaining  in  force  at  the  instance  tent  may 
or  for  the  benefit  and  reimbursement  of  any  surety  or  sureties,  or  other  ^^rons^oViht- 
person  or  persons,  or  the  inhabitants  of  any  parish,  ward,  or  place,  exctutiuer  td 
wlio  shall  or  may  have  advanced  and  paid  the  debt  to  the  crown,  and  be  discharged. 
by  reason  whereof  the  commissioners  of  her  Majesty's  treasury  may 
not  be  authorised  to  give  their  consent  as  last  aforesaid,  to  apply  to  the 
barons  of  her  Majesty's  court  of  exchequer  in  England  or  Scotland 
for  his  discharge,  giving  one  mouth's  previous  notice  in  writing  to  the 
surety  or  sureties,  or  person  or  persons  aforesaid,  or  to  the  church- 
wardens or  overseers  of  the  parish,  ward,  or  place  at  whose  instance  or 
for  whose  benefit  respectively  such  capias  or  extent  shall  remain  in 
force,  of  the  intention  of  such  person  so  imprisoned  to  make  such 
application,  and  an  enameration  and  description  of  all  and  every  the 
property,  debts,  and  effects,  whatsoever  of  such  person  in  his  own  pos- 
session or  power,  or  in  the  possession  or  power  of  any  other  person  or 
persons  for  his  or  her  use,  and  for  the  said  court  to  whom  such  appli- 
cation sliall  be  made,  to  order  such  person  to  be  brought  before  them, 
or  before  any  baron  of  the  said  court,  to  be  examined  upon  oath  touch- 
ing and  concerning  his  property  and  effects ;  and  if  such  person  shall 
upon  such  examination  make  a  full  disclosure  of  all  his  property  and 
elTects,  and  it  shall  otherwise  appear  to  the  satisfaction  of  such  court 
reasonable  and  proper  that  such  person  should  be  no  longer  impri- 
soned under  such  writ,  for  such  court  or  baron  to  order  a  writ  of  super- 
sedeas  quoad  corpus  to  be  issued  out  of  the  said  court  for  the  liberation 
of  such  person  from  such  imprisonment:  provided  always,  that  no 
such  liberation  as  aforesaid  shall  be  held  or  deemed  to  satisfy  or  super- 
sede such  extent,  or  any  proceedings  thereon,  except  as  to  such  impri- 
sonment as  aforesaid,  or  the  debt  or  debts  seized  under  and  by  virtue 
thereof,  and  for  which  luch  person  shall  be  so  imprisoned. 

CV.  And  be  it  further  enacted.  That  the  proper  officer  of  the  said  officer  of 
court  for  the  relief  of  insolvent  debtors  shall,  on  the  reasonable  re-  J^^^  m«mi- 
quest  of  any  such  prisoner  as  aforesaid,  or  of  any  creditor  or  creditors  in^  and  gTve 
of  such  prisoner,  or  hia,  her,  or  their  attorney,  produce  and  show  to  copies, 
such  prisoner,  creditor  or  creditors,  and  his,  her,  or  their  attorney,  at 
such  times  as  the  said  court  shall  direct,  such  petition,  vesting  order, 
sciiedule,  order  of  adjadication,  and  all  other  orders  and  proceedings 
made  and  had  in  the  matter  of  such  petition,  and  all  books,  papers,  and 
writings  filed  in  such  matter,  and  permit  him,  her,  or  them  to  inspect 
and  examine  the  same,  and  shall  provide  for  any  such  prisoner,  cre- 
ditor or  creditors,  or  his  or  their  attorney  requiring  the  same,  a  copy 
or  copies  of  any  such  petition,  vesting  order,  schedule,  order  of  adju- 
dication, or  other  order  or  proceeding,  or  of  such  part  thereof  as  shall  be 
so  required,  receiving  such  fee  as  the  said  court  shall  appoint  for  so  pro- 
viding the  same ;  and  that  a  copy  of  such  petition,  vesting  order,  sche-  ^  ^.^  ^j 
dule,  order  of  adjudication,  and  other  orders  and  proceedings  pur-  such  proceed. 
})orting  to  be  signed  by  the  officer  in  whose  custody  the  same  shall  be  '"Ij*  ^^^^ 
or  his  deputy,  certifying  the  same  to  he  a  true  copy  of  such  petition,  Emitted  u 
vesting  order,  schedule,  order  of  adjudication,  or  other  proceeding,  evidence, 
and  purporting  to  be  sealed  with  the  seal  of  the  said  court,  shall  at  all 
times  be  admitted   in   all  courts  and  places  whatever  as  sufficient 
evidence  of  the  same,  without  any  other  proof  whatever  given  of  the 
same. 

CVl.  And  be  it  enacted.  That  when  an  order  has  issaed  for  any  sach  Manner  of 
prisoner  to  be  broaght  up  to  be  dealt  with  according  to  thia  act,  at  any  P?^^°< 
place  other  than  in  Middlesex,  Sorrey,  London,  and  Southwark  afore-  heuin^ui 
s«id,  such  prisoner  shall,  within  ten  days  after  snch  order  issued,  or  on  place  befoi 
such  earlier  day  as  shall  be  named  in  such  order,  cause  the  daplicate  of  co>°°^^'" 
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eT«  on  rircuit  Such  petition,  if  any  petitioo  shall  hare  been  pmented  by  mch  pri- 

Waio^^*^"*  '^   "^"^»  ^°^  ^®  daplioate  of  eacb  tehednle,  and  all  books,  papers,  and 

writings  relatinf  thereto  in  his  or  her  possession  or  power,  to  be  lodged 

v*ictl"c*ii     '^^  ^*  ^^'^  ®^  ***®  P**^  ®'  ***•  county,  or  ooanty  of  a  city  or  town, 
c.  \  fitt.  '    or  of  the  town  of  Eerwick-upon-Twced,  where  he  or  she  shall  be  in 
custody,  or  with  the  deputy  of  the  said  clerk  of  the  pesce,  to  be  ap- 
proved of  by  the  said  court,  and  such  prisoner  shall  be  subject  to  sadt 
order  as  the  said  court  shall  make  to  enforce  complianoe  with  the 
directions  of  this  act  in  this  behalf:  and  that  the  said  clerk  of  the 
peace,  or  his  said  deputy,  shall,  on  the  reasonable  request  of  aach  pri- 
soner, or  of  any  creditor  or  creditors  of  such  prisoner,  or  of  his,  her, 
or  their  attorney,  produce  and  show  to  him,  her,  or  them  saeh  petition 
and  schedule,  and  such  books,  papers,  and  writings,  and  permit  htm, 
her,  or  them  to  inspect  and  examine  the  same,  and  may  and  shall  re* 
oei?e  the  fee  of  one  shilling  from  each  and  every  creditor,  or  hia  or  her 
attorney,  at  each  time  of  his,  her,  or  their  so  requesting  and  having 
the  production  of  the  same,  or  any  part  thereof ;  and  that  such  clerk  of 
the  peace,  or  his  said  deputy  shall  proride  for  any  such  creditor  or 
creditors,  or  his,  her,  or  their  attorney  requesting  the  same,  a  copy  or 
copies  of  such  petition  and  schedule,  or  of  such  part  thereof  aa  ahall 
be  so  required :  and  that  such  clerk  of  the  peace,  or  his  said  deputy, 
shall  be  entitled  to  receive  fourpence  for  every  sheet  so  copied  con- 
taining seventy-two  words,  and  no  more,  unless  the  same  shisll  be  the 
Isst  or  only  sheet,  in  which  case  he  shall  be  entitled  to  fourpence  for 
such  last  or  only  sheet,  although  it  does  not  contain  seventy-two  words ; 
and  that  every  such  duplicate  as  aforesaid,  and  all  the  said  books, 
papers  and  writings,  shaU  be  brought  to  the  pUce  of  such  hearing,  and 
produced  at  such  faMring  by  the  said  clerk  of  the  peace  or  his  said 
deputy,  who  shall  and  is  hereby  required  to  attend  at  the  hearing  of 
every  such  prisoner,  with  proper  officers  to  preserre  order  in  the  court- 
house or  other  place  of  such  hearing ;  and  where  any  such  county  shall 
be  within  the  circuit  of  one  of  the  nid  commissioners,  then  such  derk 
of  the  peace  or  his  said  deputy  shall  and  may  act  as  dark  to  such  com- 
missioner, to  assist  him  in  the  performance  of  his  several  duties  under 
this  act ;  and  in  all  sueh  eases,  both  before  such  oommiisioner  and 
before  such  justioes  as  aforesaid,  the  said  derk  of  the  pesce,  or  his 
said  deputy,  shall,  in  consideration  and  recompense  of  and  for  hia 
trouble  in  this  behalf,  be  entitled  to  receive  from  every  such  prisoner 
so  brought  up  for  hearing  as  aforesaid,  the  sum  of  five  shillings,  which 
shall  be  paid  previously  to  the  bringing  up  such  prisoner  for  bearini^ 
as  aforesaid :  provided  always,  that  if  It  shall  at  any  time  appear  to  the 
said  court  that  it  is  expedient  that  the  duplicates  of  the  petitions  and 
schedules  of  prisoners  confined  in  the  gaol  of  any  dty,  borough,  town, 
or  place  at  which  the  oommissioners  of  the  said   court  shall  give 
attendance  on  their  circuits,  so  made  as  aforesaid,  should  be  lodged 
with  the  town  clerk  or  other  officer  of  sudi  dty,  borough,  town,  or 
place,  and  that  the  duties  herdnbefore  required  of  such  dark  of  the 
pesce  should  be  performed  at  such  dty,  iMrough,  town,  or  place,  hj 
such  town  derk  or  other  officer  of  the  same,  it  shall  be  lawfol  for  the 
said  court  in  any  such  esse  to  order  that  the  duplicatea  of  the  petitions 
and  schedules  last  aforesdd,  and  all  such  books,  papers,  and  writingjs 
as  aforesaid,  shall  be  lodged  with  such  town  derlt  or  other  officer, 
instesd  of  such  derk  of  tiie  pesos  as  aforesaid,  and  that  all  duties 
hereinbefore  required  of  such  clerk  of  the  peace  in  respect  of  the  same 
shall  be  performed  by  such  town  clerk  or  other  officer,  instead  of  such 
elerk  of  the  pesce,  and  that  the  said  town  derk  or  other  officer  shall 
thereupon  do  and  pet  form  all  the  duties  aforesaid  at  such  dty,  borough, 
town,  or  place  in  the  matters  of  all  prisoners  confined  in  the  gaol  there- 
of, and  shall  be  eiititM  to  recdve  the  same  foes  and  paymsnts  in 
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respect  thereof  as  are  herein  directed  to  be  paid  and  made  to  sach 
clerk  of  the  peace  or  bis  depatj  as  aforesaid. 

CVII.  And  it  is  hereby  enacted,  That  such  jostices  as  aforesaid  Power  oTjua- 
shall  have  such  and  the  same  powers  of  compelling  the  attendance  ^^^  ^* 
of  witnesses,  and  of  requiring  and  compelling  the  production  of  books,  Suiceof  im- 
papers,  and  writings,  for  the  purposes  of  this  act,  as  are  herein-  nowefc 
before  given  to  the  said  court  and  the  commissioners   thereof,  sub- 
ject to  such  provisoes  and  limitations  as  the  same  are  made  subject  to ; 
and  that  in  all  cases  where  the  duplicate  of  any  petition  and  schedule  Ckrkof  the 
shall  have  been  so  lodged  as  aforesaid  with  any  such  clerk  of  the  peace  PMce  niay 
or  lus  deputy  as  aforesaid,  or  with  such  town  clerk  or  other  officer  as  ™f^"^ 
aforesaid,  such  clerk  of  the  peace,  or  his  said  deputy,  or  such  town 
clerk  or  other  officer,  is  hereby  authorised  to  issue  all  snbpoenas  under 
this  act  as  may  be  requisite,  in  each  of  which  the  names  of  not  more 
than  four  persons  shall  be  inserted,  and  to  receive  for  such  subpoena 
from  the  person  requiring  the  same,  the  sum  of  two  shillings  and  six- 
pence, and  no  more. 

CYIII.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  insolvent  Exsminen  to 
debtors  in  all  cases,  or  any  commissioner  thereof  on  his  circuit,  or  benppolnted 
such  justices  as  aforesaid  in  open  court  at  such  sessions  as  aforesaid  ^'^^'^^^"^ 
respectiyely,  may  from  time  to  time,  as  occasion  shall  require,  sppoint 
as  many  fit  persons  as  shall  be  requisite  to  be  examiners  for  the  pur- 
poses of  this  act  within  any  county  or  division  thereof,  or  any  dty  or 
town;  and  that  such  examiner  shall  and  may  receive  for  his  trouble  Their ftes. 
the  sum  of  one  pound,  and  no  more,  for  every  meeting  held  by  him 
in  pursuance  of  this  act,  to  be  paid  by  the  person  or  persons  requiring 
the  same. 

CIX.  And  be  it  enacted.  That  the  keepers  of  the  several  prisons  in  Fto  to  keeper 
London  and  Middlesex,  and  of  the  prisons  of  the  Queen's  Bench,  for  emtag 
Marshalsea,  Horsemonger-lane,  and  of  the  borough  of  Southwark,  SJfrTihS^ 
shall  be  entitled  to  receive  the  sum  of  three  shillings,  and  no  more,  court, 
from  every  prisoner  in  the  custody  of  such  keepers  respectively,  for 
carrying  him  before  the  said  court  on  the  hearing  of  such  prisoner  as 
aforesaid ;  and  that  all  keepers  of  prisons  shall  be  entitled  to  receive 
the  sum  of  one  shilling  and  sixpence,  and  no  more,  from  every 
prisoner  in  the  custody  of  such  keepers  respectively,  for  carrying  htm 
before  a  commissioner  of  the  said  court  on  his  circuit,  or  before  such 
justices  aforesaid  at  their  sessions  aforesaid,  on  the  hearing  of  sach 
prisoner ;   and  that  the  expense  of  conveying  any  prisoner  to  any  « 
assize  or  other  town  appointed  as  the  place  of  hearing  the  matters  of  fhlSS^ 


his  or  her  petition* as  aforesaid,  in  every  <yse  where  the  gaol  in  which  of  ooov^ng 
such  prisoner  shall  be  confined  shall  not  ^  situate  within  such  assize  Sj2Si*° 
or  other  town,  not  exceeding  one  shilling  a  mile,  shall  be  paid  to  the  towns  j 


keeper  or  gaoler  or  other  officer  who  shall  bring  such  prisoner  to  such 

assize  or  other  town  in  obedience  to  the  order  of  the  said  court,  out  of 

the  estate  and  effects  of  such  prisoner,  if  the  same  shall  be  sufficient  to 

psy  such  expense,  and  if  not,  then  such  expense  shall  be  paid  by  the 

treasurer  of  the  county,  or  county  of  a  city  or  town,  in  which  such 

prisoner  shall  be  imprisoned,  as  the  same  shall  be  directed  or  ordered 

by  the  commissioner  or  justices  before  whom  such  prisoner  shall  be  so 

brought  in  pursuance  of  such  order ;  and  in  all  such  cases  the  reason-  eadal«>  the 

able  expense  of  such  clerk  of  the  peace  or  his  deputy  as  aforesaid,  and  other  ex- 

of  such  proper  officers  to  preserve  order,  as  hereinbefore  mentioned,  P*°^  ™    « 

and  aU  other  expenses  necessary  for  making  ready  such  court-house  or  SbJS?'* 

other  plsce  as  aforesaid  for  the  despatch  of  business  in  pursuance  of 

this  act.  shall  be  paid  by  such  treasurer  as  aforesaid ;  and  the  justices 

of  the  peace  of  every  such  ooonty,  or  oonnty  of  a  city  or  town,  are 
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hereby  empowered  and  reqaired  to  order  rach  treasoKr  to  pay  tlie 
lame  at  their  general  or  general  quarter  aestiona  next  enaaing  the  day 
when  sach  hearing  ahall  haye  taken  place  :  proTided  nerertheleaa,  that 
where  the  duties  at  any  city,  borough,  town,  or  place  shall  be  per- 
formed  by  any  town  clerk  or  other  officer,  in  pursnanoe  of  aach  order 
of  the  said  court  as  above  mentioned  in  that  behalf,  tlie  reasonable 
expenses  of  such  town  clerk  or  other  officer,  and  of  such  proper 
officers  as  aforesaid,  and  of  such  oourt-honse  or  other  place  as  afore- 
said, shall  be  defrayed  by  the  said  city,  borough,  town,  or  place,  to 
the  same  manner  as  such  like  expenses  are  defrayed  therein  upon  other 
occasions. 

CX,  And  be  it  farther  enacted.  That  every  sheriff,  gaoler,  keeper, 
or  other  officer  of  any  prison,  who  shall  do  anything  in  obedie&ee  to 
any  order  of  the  said  court  for  the  relief  of  insoWent  debtors,  or  of 
any  commissioner  thereof,  or  of  any  justice  or  justices  of  the  peace, 
officer  of  the  said  court,  or  such  examiner  as  aforesaid,  anthorised  by 
the  said  court  by  virtae  of  this  act,  shall  be  and  ia  and  are  berd»y 
indemnified  for  whatsoever  shall  be  done  by  them  respectiTely  ia 
obedience  thereto  ;  and  that  if  any  action  of  escape,  or  any  suit  or 
action,  be  brought  against  any  judge,  commissioner,  jostioe  of  the 
peace,  sheriff',  gaoler,  keeper  of  any  prison,  or  any  person  for  peHbra- 
ing  the  duty  of  his  office,  in  pursuance  of  this  act,  anch  jnd^,  eom- 
missioner,  justice  of  the  peace,  sheriff,  gaoler,  keeper  of  prison  and 
other  person  may  plead  the  general  issue,  and  give  this  act  and  the 
special  matter  in  evidence ;  and  if  the  plaintiff  be  nonsnited,  or  dis- 
continue his  or  her  action,  or  a  verdict  shall  pass  against  him  or  her, 
or  judgment  shall  be  had  for  the  defendant  upon  demnrrer,  the  defen- 
dant shall  have  treble  costs. 

CXI.  And  be  it  enacted.  That  in  all  rules,  orders,  warrants,  and 
other  proceedings  of  the  said  court,  or  of  any  commissioner  thereof, 
under  this  act,  it  shall  be  sufficient  to  set  forth  such  rule,  order,  or 
warrant,  or  in  case  of  a  warrant  for  the  apprehension  or  detention  of 
any  person  for  a  contempt  in  disobeying  any  onler  or  rule  of  the  said 
court,  or  of  the  apprehension  or  detention  of  any  person  for  the  ap- 
pearance of  such  person  before  the  said  court,  or  any  oommiaskmer 
thereof,  or  any  justice  or  justices  of  the  peace,  according  to  thia  act,  or 
for  the  enforcing  any  rule  or  order  of  the  said  court,  it  shall  be  snlfi- 
cient  to  set  for£  such  rule  or  order,  and  the  warrant  diereon.  and  that 
the  insolvent,  in  any  order,  rule,  warrant,  or  other  prooeedhig  men- 
tioned, has  been  duly  discharged  under  this  act,  or  some  other  act  for 
the  relief  of  insolvent  debtors,  if  he  has  been  so  discharged,  or  if  he 
has  not  been  so  discharged,rthat  he  has  applied  by  petition  to  the  said 
court  for  his  or  her  discharge  from  custody,  according  to  the  provi- 
sions of  this  act,  without  setting  forth  in  any  such  order,  niley  war- 
rant, or  other  proceeding  the  petition,  order  vesting  the  estate  of 
any  such  prisoner  in  the  provisional  aasignee,  appointment  of  asaignee, 
or  aasignee  or  assignees,  or  the  schedule,  balance  aheet,  order  lor 
hesring,  adjudication,  order  for  discharge,  or  any  other  rule,  order, 
or  proceeding  of  or  in  the  said  court,  or  any  part  thereof,  exc^t  as 
aforesaid. 

Beftm  whom  CXII.  And  be  it  enacted.  That  all  affidavits  to  be  nsed  before  tfie 
tobe twomT  ^^  conrt,  or  any  commissioner  thereof,  or  any  juatioea  of  tiie  peace, 
or  any  officer  of  the  said  court,  or  any  examiner  appointed  aa  aforesaid 
under  this  act,  shall  and  may  be  sworn  before  the  said  coort  or  any 
commissioner  thereof,  or  any  oommisaioner  appointed  by  the  said  ooiirt 
for  the  purpose  of  taking  alBdavita,  or  any  master  extraordinsfy  in 
ohanoery,  or  comnisiiooer  for  taking  affidavits  in  any  of  the  saperior 
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courts  of  Westminster,  or  in  Scotland  or  Ireland  before  a  magistrate 
of  the  county,  city,  town,  or  place  where  any  such  affidavit  shall  be 
sworn. 

CXTII.  And  be  it  enacted,  That  in  all  cases  in  which  the  said  court,  Recovery  of 
or  any  commissioner  thereof,  or  any  justices,  is  or  are  by  this  act  ^°*^ 
authorised  to  award  costs  against  any  person  or  persons,  it  shall  be 
lawful  for  the  said  court  to  cause  such  costs  to  be  recovered  from  such 
person  or  persons  in  the  same  manner  as  costs  awarded  by  a  rule  of 
any  of  the  superior  courts  at  Westminster  may  be  recovered. 

CXIV.  And  be  it  enacted.  That  the  said  court  for  the  relief  of  in-  ^onrt  to 
solvent  debtors  shall  and  may  admit,  at  their  discretion,  any  number  JJi^  to'prac- 
of  fit  persons,  being  attomies  of  any  of  the  superior  courts  at  West-  tlie  therein, 
minster,  to  practise  in  the  said  court  as  attomies  on  behalf  of  such 
prisoners  in  suchactaal  custody  as  aforesaid,  which  admissions  shall,  in 
all  cases,  be  made  without  the  payment  of  any  fee  or  gratuity  whatsoever, 
and  shall  be  filed  of  record  in  the  said  court ;  and  that  all  persons 
now  admitted  as  attomies  in  the  court  now  established  for  the  relief  of 
insolvent  debtors  shall  be  deemed  to  be  efTectually  admitted  in  the  said 
court  hereby  continued  as  aforesaid  ;  and  that  in  case  any  per>on  not  Persons  not 
so  admitted  on  the  files  of  the  said  court,  or  having  after  such  admission  ^^  ^raSiisiua 


KH. 


been  removed  from  the  said  files,  or  ceased  to  be  an  attorney  of  any  of  as  attorni 

the  superior  courts  at  Westminster,  shall  practise  in  the  said  court  as  g"'lty  of  ctm- 

an  Attorney  on  behalf  of  any  prisoner  in  such  actual  custody  as  afore-   ^™^' 

said,  he  shall  be  deemed  and  taken  to  be  guilty  of  a  contempt  of  the 

said  court,  and  that  every  person  so  guilty  of  any  such  contempt 

as  aforesaid  shall  be  liable  to  fine   as  well  as  imprisonment  for  th^ 

same. 

CXY.  What  thali  be  paid  for  hueriion  of  adveriiiementt.    2Ze- 
pealed  byt,\o/28f3  Vict,  e.  39,poit. 

CXVI.  And  be  it  enacted.  That  no  letter  of  attorney,  affidavit.  Proceedings 
certificate,  or  other  proceeding,  instrament,  or  writing  whatsoever,  "^'^'*H'^t^" 
before  or  under  any  order  of  the  said  court,  or  before  or  under  any  nor^ics"  o' 
order  of  any  commissioner  thereof,  or  before  any  justice  or  justires  of  auction  duty, 
the  peace  acting  in  the  execution  of  this  set,  nor  any  copy  thereof,  nor 
any  advertisement  inserted  in  any  newspaper  by  the  direction  of  the 
said  court,  relating  to  matters  within  the  jurisdiction  of  the  said  court, 
shall  be  liable  to,  or  chargeable,  or  charged  with  the  payment  of  any 
stamp  or  other  duty  whatsoever;  and  that  no  sale  of  any  real  or  per- 
sonal estate  of  any  such  prisoner  as  aforesaid  for  the  benefit  of  his  or 
her  creditors,  under  this  act,  shall  be  liable  to  any  auction  duty. 

CXVII.  The  insolvent  court  may  inveei  unclaimed  money,  and 
opply  profit  towards  expenses  of  the  court, 

CXVIII.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  said  Court  em- 
court  for  the  relief  of  insolvent  debtors,  in  its  discretion,  to  direct  that  Po^"«*  ""t 
the  expenses  of  applying  for  and  obtaining  the  discharge  of  any  prisoner  ariringfrom 
under  this  act,  or  any  part  of  such  expenses,  may  and  shall  be  paid  out  uticlaimpd 
of  the  estate  and  effects  of  such  prisoner  which  may  be  in  the  hands  of  [!!??^p^^  ^'^ 
the  provisional  or  other  assignee  or  assignees  under  this  act ;  and  if  ment  of  ^^* 
the  same  shall  not  be  sufficient  for  that   purpose,  then  that  such  expenses  of 
expenses,  or  any  part  thereof,  may  and  shall,  in  cases  where  the  said  Jlg^harg^ 
court  shall  be  satisfied  that  the  prisoner  has  not  the  means  of  defraying 
the  same,  be  paid  and  advanced  out  of  the  interest  and  profit  arising 
from  any  government  securities,  upon  which  any  unclaimed  money 
produced  by  the  estates  and  eflects  of  insolvent  debtors  may  be  in* 
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TMted ;  and  in  erery  sucb  last-meiitioned  ene  the  otate  and  cCcets  of 
toch  priioner,  which  may  then  be,  or  may  themfter  oooie  to  dae  han^s 
and  be  Yetted  in  the  pronatonal  or  other  aaaiginee  €tr  aaai^nwa  vnder 
thia  act,  tball  be  liable,  in  the  firat  pbce  to  irpcj  tiie  noocj  a) 
advanced  and  paid,  and  the  aaid  oonrt  is  ber^y  aathoriaed  to  maki 
anch  order  or  orders  aa  shall  be  neoessajy  for  the  parpoce. 

CXIX.  PriMontrtfor  debt,  or  their  erediiora,  mot  io peHimm  mef 
court  for  certain  purpotee^  mnder  32  G.  2,  c.  28. 

CXX.  Records  </  the  court  to  be   in  the  euMtodjf  of  oJSeen 

appointed. 

( omtructloQ       CXXI.  And  be  it  enacted, That  this  act  shall  extend  to  aliens,  deni. 

of  act,  ten%,  and  women,  both  to  make  them  subject  thereto,  and  to  eotifte 

them  to  all  the  benefits  given  thereby ;  and  all  powers  given  to  or  dntirs 
directed  to  be  performed  by  the  lord  chancellor  may  be  performed  Nj 
the  lord  keeper  or  lords  commissioners  of  the  great  aesl ;  aind  all  poven 
given  to  or  duties  directed  to  be  performed  by  the  oonrt  of  review  aaar 
be  performed  by  any  one  of  the  judges  of  the  same  ooort ;  and  that 
whenever  this  statute  hath  used  words  importing  the  singiiilar  namb<T 
or  the  masculine  gender  only,  it  shall  be  understood  to  include  aerersl 
matters  as  well  aa  one  matter,  and  several  peraona  aa  well  as  one  prr^ 
son,  and  femalea  as  well  aa  males,  and  bodiea  corporate  as  well  as  indi- 
vidoals,  uoleas  it  be  otherwise  specially  provided,  or  there  be  aorae* 
thing  in  the  subject  or  context  repugnant  to  such  conatractioti ;  aod 
that  this  act  shall  not  extend  either  to  Scotland  or  Ireland,  except 
where  expressly  mentioned. 
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2  &  3  VICT.  CAP.  89. 

^n  Act  to  amend  an  Act  passed  in  the  last  Session  of  msoLyiiir, 
Parliament  for  abolishing  Arrest  on  Mesne  Process  in  amkmomut 
Civil  Actions  except  in  certain  Cates^  for  extending     iSl'g, 
the  Remedies  of  Creditors  agairist  the  Property  of      — 
Debtors^  and  for  amending  the  Laws  for  the  Relief  of 
Insolvent  Debtors  in  England.    [17  August  1839.] 


That  firom  and  after  the  pauing  of  this  act  all  printers  and  pro-  i  &  s  Viet, 
prietors  of  newspapers  shall  and  are  hereby  required  to  insert  any  ^j% 
adTertisement  or  advertiaements  by  the  said  recited  act  directed  to  be  p^^lSum  In 
inserted  in  any  newspaper*  on  payment  of  a  reasonable  compensation  redted  act 
for  the  insertion  thereof,  in  snch  'form  as  the  said  court,  or  any  com-  [,J2£^|^^ 
missioner  thereof,  shall  from  time  to  time  direct.  advertiM- 

mencs. 

II.  And  whereas  it  is  expedient  that  persons  residing  at  a  distance  The  court 
greater  than  ten  miles  from  the  ooart-house  in  Portugal  street  who  may  jj^jj^^^^ 
be  willing  to  enter  into  recognizanoes  of  sureties  for  the  due  appearance  receive  re> 
of  insobent  debtors  before  the  court,  or  before  commissioners  on  their  opgniisiioai, 
oircnits,  or  before  justices  of  the  peace  in  Berwick-upon-Tweed,  should 

be  enabled  to  enter  into  such  recognizances  without  the  necessity  of 
appearing  for  snch  purpose  before  the  court  itself  at  its  usual  and  ordi- 
nary place  of  sitting ;  be  it  therefore  enacted,  That  the  chief  commis- 
sioner and  other  the  commissioners  of  the  court  for  relief  of  insolvent 
debtors  for  the  time  being  shall  and  may,  by  one  or  more  commission 
or  commissions  under  the  seal  of  the  said  court,  from  time  to  time  as 
occasion  shall  require,  empower  such  and  so  many  fit  and  proper 
persons  as  they  shall  think  necessary,  in  all  and  every  the  several  towns 
and  counties  within  England  and  Wales  and  the  town  of  Berwick-upon- 
Tweed,  to  take  and  receive  all  and  every  the  recognizance  or  recogni- 
zances of  sureties  into  which  any  persons  shall  be  willing  to  enter  for 
the  due  appearance  of  insolvent  debtors  according  to  such  several  and 
respective  recognizanoes,  and  in  such  form  as  the  court,  in  pursuance 
of  the  statute  in  that  behalf,  may  and  shall  direct  and  require. 

III.  And  be  it  enacted,  lliat  in  any  esse  of  a  prisoner  whose  estate  Penonaem- 
and  effects  shall  have  been  or  shall  hereafter  be,  by  order  of  the  court  ^!^^^ 
for  relief  of  insolyent  debtors,  vested  in  the  provisional  or  other  assignee,  coffausucS!^ 
and  who  shall  be  confined  in  the  gaol  of  any  county,  town,  or  place 

other  than  in  London,  Southwark,  Middlesez,  or  Surrey,  and  who  shall 
have  filed  his  schedule  in  the  said  court  according  to  the  statute  in  that 
behalf,  it  shall  and  may  be  lawful  for  any  person  or  persons  who  may 
be  willing  to  enter  into  such  recognizances  as  before  mentioned,  whose 
usual  and  ordinary  place  of  residence  shall  be  distant  more  than  ten 
miles  from  the  court-house  in  Portugal-  street,  London,  to  appear  before 
a  person  duly  appointed  and  empowered  in  manner  aforesaid,  and  there 
to  enter  into  and  acknowledge  such  recognizance  of  sureties  for  the  due  j?bnii,  g^ 
appearance  of  the  insolvent,  according  to  such  forms  and  in  such  terms  pmC  ' 
and  manner  as  shall  or  may  be  prescribed  by  the  sdid  court;  which 
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Form^  10, 


CoramtMfon- 
erg  to  make 
rules  for  re- 
gulating the 
amount  and 
the  taking 
of  recogni- 
lanoes. 


Commis- 
sioner em- 
powered to 
take  such  ^^ 
cognizanoei* 


said  recognizances  of  sureties  so  taken  as  aforesaid  shall  be  transmitted 
and  filed  in  the  said  court,  with  an  affidavit  of  the  due  taking  of  the 
said  recognizances  of  such  sureties  by  some  credible  person  present  at 
the  taking  thereof,  upon  payment  of  such  fees  as  have  been  QsnaUj 
received  for  the  taking  of  recognizances  in  the  said  conrt ;  whidi 
recognizances  so  taken,  transmitted,  and  filed  shaU  be  of  the  like  force 
and  efiect  as  if  the  same  were  taken  before  the  said  court ;  for  the 
taking  of  every  such  recognizance  of  sureties  the  person  or  peraons  90 
empowered  shall  receive  only  the  sum  or  fee  of  two  shillings  and 
sixpence  and  no  more. 

rv.  And  be  it  enact^.  That  the  commissioners  of  the  said  eonrt 
shall  make  such  rules  and  orders  regulating  the  amount  and  for  the 
taking  of  such  recognizances  as  to  them  shall  seem  meet,  so  as  sock 
sureties  be  not  compelled  to  appear  in  person  in  the  said  court  to 
justify  themselves,  but  the  same  may  and  is  hereby  directed  to  be 
determined  before  the  said  court,  or  a  commissioner  thereof,  by  affidavit 
or  affidavits  duly  taken  before  the  person  or  peraons  so  empttwervd 
as  aforesaid,  who  are  hereby  empowered  and  required  to  take  the 
same. 

V.  And  be  it  enacted,  That  any  commissioner  of  the  said  ocniit  on 
his  circuit  shall  and  may  take  and  receive  aU  and  every  sach  reoogni- 
zances  of  sureties  as  any  person  or  persons  shall  be  wilting  to  make  and 
acknowledge  before  him,  which,  being  transmitted,  shall  without  oath 
be  filed  in  manner  aforesaid,  upon  payment  of  the  usual  fees. 


rder  ^^*  ^^^  ^  ^^  enacted.  That  as  soon  as  such  sureties  shall  have 
diftcharge'of  justified  by  affidavit  in  manner  aforesaid,  and  such  reoognixanoes  as 
insolvent  hereinbefore  mentioned  shall  have  been  filed,  the  said  court  shall  then- 
iu«t1in«i'tr^  upon  issue  a  warrant  to  the  gaoler  for  the  discharge  of  such  iiuolveat 
affidavit,  2c.  ^^^  custody  accordingly,  and  who  shall  have  such  and  the  like  privi. 
Tm^  3  \tt^^  and  be  subject  to  such  and  the  like  liabilities  as  the  statute  in  thai 

pott, '  '         behalf  directs. 
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RULES  MADE  BY  THE  COURT 


FOB 


RELIEF  OF  INSOLVENT  DEBTORS  (a) 


In  Priionert*  Case*  it  u  Ordered: 

I .  That  any  attornef  of  the  superior  courts  may  be  admitted  to  AttomiM  of 
practise  on  behalf  of  prisoners  in  the  gaols  of  London,  Middlesex,  and  JSKm^Suiy 
Surrey,  on  proving  his  certificate  for  the  current  year ;  excepting  such  practise. 

as  have  been  heretofore  removed  by  the  court. 

II.  That  in  every  case,  the  prisoner's  retainer  of  his  attorney,  and  Retainer, 
the  acceptance  thereof  by  the  latter,  shall  be  filed  with  the  first  pro-  i^.o\I*^k 
ceeding  in  the  court,  and  shall  be  in  form  following :  c.      ,«. 

I,  [Name.] 
of    [Late  Residence.] 

[Trade,  &c.] 
do  hereby  retain 

of  to  act  for  me  as  my  attorney  in  the  Cotart 

for  Relief  of  Insolvent  Debtors :  and  I  hereby  declare  that  he 
is  so  employed  by  me  at  my  own  request.     Signed  by  me  at 
on  the  day  of 

[Adding  Name  and 
Residence  of  Witness.] 

I,  of 

hereby  accept  the  above  retainer — 
Signed  by  me  on  this  day  of 

Provided,  that  in  case  of  the  illness  of  such  attorney,  or  of  his  ab- 
sence from  London  or  the  place  where  he  practises,  such  retainer  may 
be  received  and  accepted  for  him  by  some  other  duly-certificated 
attorney,  the  cause  thereof  being  stated  in  such  acceptance. 

III.  That  the  attorney  of  a  prisoner,  where  the  total  of  his  demand  ^^'^^^'^J^u 
may  exceed  six  pounds,  shall  cause  a  bill  to  be  taxed  by  the  proper  ^^^^  ^  *  ' 
officer,  and  shall  on  such  taxation  prove  by  affidavit  or  affidavits  the 

actual  payment  of  every  sum  of  money  charged  as  paid,  and  the  actual 
performance  of  every  matter  charged  as  done  up  to  the  time  of  swear- 
ing such  affidavit ;  and  that  all  payments  and  matters  so  charged  are 
essentially  necessary  to  the  prisoner's  discharge ;  and  further,  that  the 
sum  of  £  and  no  more  has  been  paid  to  or  for  such 

attorney  on  account  of  such  bill ;  and  that  the  said  bill  and  affidavits 
shall  in  all  cases  be  prepared  in  the  printed  form ;  and  that  any  such 

(a)  By  Rule  198  of  the  County  Court  Rules,  "  The  rules  of  practice  and  Orders 
of  the  court  for  the  relief  of  insolTcnt  debtors  in  London,  shall  be  the  rules  of 

S>Tactlce  and  orders  in  insolvency  and  protection  cases  in  the  county  courts,  so 
i»  as  the  same  are  applicable."  See  App.  to  Part  I,  pi  101 
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Attamcy  not 
to  employ 


Lttor- 
ney  while  In 
»rnon 


pri 


not  to 


Signing  pe- 
tluon,  and  m 
whotepre- 


1  ASViet 
e.  110.  s.  3& 


Copy  of 
causes  to  be 
annexed  to 
petition, 

1  4c  9  Vict. 

cno,i.». 

Ci«dltor*a    e- 

tiUoaaod 

affidavit 

1  &  S  VicL 
e.  110,1.35. 

Certificate  of 
tio  prior  pe- 
tition. 

IftSViet 
Clio,  a.  37. 


iffidafit  shall  be  sworn  in  the  eonntrj  not  before  the  signinf  ti  the 
scbedole,  and  in  town  not  sooner  than  eighteen  daja  before  tbe  day  of 
hearing ;  and  that  on  snch  bill  with  name  and  number  endorsed  being 
delivered  to  the  proper  officer,  he  shall  have  the  achedoleiy  Aec.,  ready 
for  the  taxation  on  the  following  day ;  and  that  he  shall,  if  requested, 
sign  the  allocatur  in  doplieate ;  and  that  the  attorney  shall  deliver  hb 
bUl  so  taxed,  with  the  allocator  thereon,  to  the  prisoner,  two  dan 
It  least  before  the  day  appointed  for  hearing,  in  order  that  the  pri- 
soner may  be  able  at  the  hearing  to  take  objection  to  soeh  bill  as  taxed 
exparie. 

IV.  That  no  attorney  shall  directly  or  indirectly  employ  any  gaofer, 
turnkey,  prisoner  or  other  person  confined  or  residing  within  any  gici 
or  prison,  as  a  clerk  or  agent  to  solicit  retainers,  or  to  transact  soy 
business  whatever  relating  to  proceedings  in  this  court  touching  the 
relief  or  discharge  of  any  prisoner,  on  pain  of  being  removed  from  tke 
files  of  the  court ;  and  that  no  attorney  shall  continue  to  practise  is 
the  court  while  he  shall  himself  be  a  prisoner  for  debt  or  othenrin. 

y.  That  every  petition  in  form  prepared  by  the  court  shall  be 
signed  in  the  presence  of  the  attorney  of  the  prisoner  or  creditor  p^ 
tioning,  or  of  the  keeper  of  the  gaol  in  which  the  prisoner  petitioaii^ 
shall  b(5  confined ;  and  snch  attorney  or  keeper  shall  attest  tbe  same 
accordingly, 

YI.  That  in  all  oases  there  shall  be  filed  with  the  petition  a  eer^l- 
cate  from  the  gaoler,  of  the  day  or' days,  and  cause  or  cauaea  of  detsioer 
against  the  prisoner. 

■ 

VII.  That  with  the  petition  of  a  creditor  there  shall  be  filed  an  affi- 
davit of  such  creditor,  stating  the  accounts  between  himself  and  pri* 
soner,  the  securities  held  by  him,  the  benefit  accrued  from  his  judgment, 
and  other  matters  as  contained  in  the  form  of  affidavit  prepared 
together  with  the  petition  under  direction  of  the  court. 

VIII.  That  before  vesting  order  is  made  on  petition  of  a  creditor, 
there  shall  be  annexed  to  snch  petition  a  certificate  of  the  props 
officer,  that  no  prior  petition  has  been  filed  in  the  same  case  since  the 
commencement  of  the  prisoner's  cnstody. 


Notieeof  IX.  That  when  a  vesting  order  of  the  estate  of  a  prisoner  has  been 

iS^wWot*'  ma<le  on  the  petition  of  a  creditor,  notice  thereof,  together  with  an 

1  ft « Viet*     ^^'^  to  fil®  schedule,  shall  forthwith  be  given  to  sudi  prisoner  by 

c.  no  ••  37.     Mrvioe  of  a  copy  of  the  same  by  a  messenger  of  the  court ;  and  that 

delivery  to  the  gaoler  or  other  known  officer  of  the  prison  in  which,  or 

in  the  rules  or  liberties  of  which,  such  prisoner  is  confined,  shall  be 

deemed  good  service  of  such  notice  and  order  upon  the  prisoner  is 

such  case :  which  delivery  shall  be  made  personally  when  the  gaol  is 

within  ten  miles  from  the  court-house  in  Portugal-street,  and  by  letter 

post  paid,  where  the  gaol  is  at  greater  distance. 


Estate  jpaper. 
— Dupllcata 
of  notice  for 
appraiaemeDt 
in  town 


1  ft  S  Vict, 
c.  110,  t.  3& 


X.  That  with  a  prisoner's  petition  there  shall  be  filed  an  account  ia 
writing,  in  form  prepared  by  the  court,  signed  by  the  prisoner,  and 
attested  by  his  attorney  (or  in  country  causes  by  the  keeper  of  the 
gaol),  of  all  the  real  and  personal  estate  and  effitsts  of  such  prisoner 
Uien  in  his  possession  or  under  his  control ;  stating  the  value,  and  if 
liable  for  rent,  stating  landlord's  name  and  particulars  of  his  demand, 
in  order  that  such  property  may  be  duly  ascertained  and  given  up  to 
the  provisional  assignee :  and  that  the  said  account  shall  be  signed, 
attested,  and  filed  in  duplicate :  and  in  cases  of  persona  oonfined  ia  the 
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priflODB  of  London,  Middlmex,  end  Surrey,  excepting  the  gaol  of 
Kingston-iipon-Tliftmes,  every  such  estate  paper  ihail  have  endorsed 
thereon  a  dnplioate  of  the  notice  for  appraiiement  given  to  the  brokers 
of  the  ooort  with  the  day  of  leaying  the  same  at  their  office  marked 
thereon  by  them  or  their  clerk. 

XI.  That  erery  application  by  a  prisoner  for  leave  to  file  petition  Affidavit  for 
alter  the  expiration  of  fourteen  days  allowed  for  that  purpose  in  town  ^**  ^^^^ 
casea,  and  after  the  expiration  of  twenty-one  days  from  the  oommenoe-  t*'*^'^* 
ment  of  the  custody  in  country  cases,  shall  be  supported  by  the  affidavit  l^A  ^^ 
of  the  prisoner  in  form  prepared  by  the  court ;  in  which  shaU  be  stated         '  ** 
the  degree,  profession,  or  trade,  and  the  last  place  of  abode  of  such 

grisoner ;  and  the  time  of  his  or  her  first  arrest  in  the  action  wherein 
e  or  she  ia  then  detnined,  and  the  time  of  commitment  to  the  prison 
where  he  or  she  is  then  confined  ;  together  with  a  statement  of  all  mo- 
nies paid  or  spent,  and  of  all  property  spent,  sold,  made  over,  assigned, 
disposed  of,  or  in  any  manner  parted  with  by  him  or  her  since  such 
first  arrest,  and  in  what  manner  and  to  whom  ;  and  also  the  cause  of 
not  having  sooner  presented  such  petition :  and  such  application  shall 
be  made  by  petition,  with  the  said  affidavit  and  the  gaoler's  certificate 
annexed  ;  and  there  shall  also  be  annexed  such  account  in  writing  of 
estate  and  eflfects  as  is  in  all  cases  required  by  the  tenth  rule  of  court  to 
be  filed  with  the  petition  ;  which  account  shall  be  verified  by  the  said 
affidavit ;  and  on  such  application  being  granted,  the  duplicate  of 
the  said  account  shall  be  delivered  to  the  officer  of  the  court,  at  the 
time  of  filing  the  petition,  the  gaoler's  certificate  will  be  transferred  to 
the  petition. 

XII.  That  in  all  cases  there  shall  be  filed  with  the  schedule  an  inymtoryof 
inventory  of  the  excepted  articles,  with  a  valuation  of  the  same  respeo-  excepted  or- 
tively  ;  to  which  shall  be  added  a  certificate  of  the  appraiser  signed  by  YaiuAUoD. 
him ;  which  certificate  when  made  by  a  broker  of  the  court  shall  be  .  .^ « vict 
according  to  the  printed  form  ordered  to  be  used  by  them ;  and  in  other  c  no,  s.  an. 
cases  in  form  following : — 

I  certify  that  I  have  on  the  day  of  been  at  the 

[Here  insert  late  residence  of  the  said  prisoner,  or  residence  of  the  said 
prisoner's  fiunily,  as  the  case  may  be, J  residence  of  the  said  prisoner 
at  and  have  then  and  there  seen,  examined, 

and  valued  each  and  every  of  the  above-mentioned  articles  ;  and  that 
the  said  sum  o(  £  is  a  just  and  fair  value  of  the  same.     I  certify 

also,  that  there  was  on  the  same  premises,  besides  the  said  articles,  the 
following  property : 

[Here  add  a  description  of  such  property  (if  any),  and  state  the 
representations  made  concerning  it  by  the  insoltent,  his  family,  or 
any  person  on  the  premises.] 

XIII.  That  all  such  appraisements  in  London,  or  within  ten  miles  Broken, 
thereof,  shall  be  made  by  the  broker  of  the  court,  who  shall  be  allowed 

for  completing  the  same  three  clear  days  if  the  appointment  is  made 
within  four  miles  from  the  court-house  Iti  Portugal-street,  and  four 
clear  days  if  beyond  that  distance ;  and  they  shall  have  their  return 
ready  for  delivery  to  the  prisoner,  or  his  attorney,  not  later  than  at  ten 
o'clock  on  the  morning  following  the  days  allotted  for  valuation. 

XIV.  That  every  prisoner  shall  with  his  schedule  file  a  general  Geneial  ba- 
balance  sheet,  in  form  prepared  by  the  cotH,  of  his  receipts  and  ex-  l«»ce»heet. 
penditares  from  the  date  of  the  earliest  d^bt  in  his  schedule  up  to  the  i  &  9  Vict, 
time  of  signing  his  petition,  if  the  prisoner  petitioned  ;  up  to  the  time  ^  no,i.  09. 
of  signing  his  schedule,  if  a  creditor  petitioned,  including  all  property 

of  every  kind,  with  description  of  the  same,  which  he  may  have  had  at 
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any  time  daring  that  period  ;  together  with  the  time  when,  person ' 
whom,  and  consideration  for  which  any  part  thereof  ahall  hate  v:' 
disposed  or  parted  with  by  him  ;  and  that  in  the  aaid  geDeiai  but: 
sheet  reference  may  be  made,  for  the  particnlara  of  any  aaatter,  to  - 
8])ecial  halaace  sheet  contained  in  the  scliedale ;  bat  that  in  the  lu-  | 
dule  reference  may  not  be  made  to  each  general  balance  sheet :  l- 
that  the  prisoner  shall  also  state  in  the  said  general  balanee  sbcct  l. 
csuse  of  his  or  her  present  insoWency,  and  the  amount  of  ddrts,  if  r* 
still  due  by  him  under  any  prior  inaoWency  or  bankruptcy. 

sjpntng  4che-      XV.  That  every  schedole  and  balance  sheet,  and  erery  amend* -' 
buiaiutf  fchect.  ^^^^^eto,  shall  be  read  over  to  the  prisoner  by  or  in  presence  i- ' 
attorney  named  in  the  retainer,  before  such  priaoner  aiiall  Rp '" 
same  ;  and  that  the  balance  sheet,  and  every  side  of  every  sheet  J  ■ 
schedule,  and  of  any  amendment  thereof,  shall  be  signed  by  tb  ]' 
soner  ;  and  such  sig^sture  shall  be  attested  by  the  said  attornev.  :.:■ 
not  by  any  clerk,  and  'such  reading  over,  signatarea,  and  atr<>5&:: 
shall  be  verified  by  the  affidavit  of  snch  attorney  to  be  filed  ^^-' 
schedule  ;  for  preparing  and  swearing  which  affidavit  no  cfaaree  '^ 
be  made  ;  provided,  that  in  case  of  the  illness  of  such  attoiner,  -'' ' 
his  absence  from  London  or  the  place  where  he  practises,  the  is^*"' 
aforesaid,  whether  concerning  the  petition  or  the  achednk,  kst 
done  by  some  other  attorney  of  the  court ;  in  which  case  the  a-f 
thereof  shall  be  stated  in  each  attestation  and  also  in  soch  s&hfC  ^ 
afoiesaid. 


1  &  2  Vict. 
c.  no,  s.(;9. 


Office  copy 
ot'crediior's 
|>etitionahd 
affidavits  to 
be  annexed. 


fo?\wve?S         ^^^-  '^*^  ^^^^  application  to  the  court  for  leave  to  file  wbrt- 
fUe  scht>dule.    after  the  expiration  of  fourteen  days  from  the  filing  of  the  prisve-  < 
1  ac  2  V  icL      petition  or  from  notice  to  file  schedule  on  creditor's  petinoo  [a  > 
c.  iiu,t.(J9.     case  may  be),  shall  be  supported  by  the  affidavit  of  thepriwo^^ 
form  prepared  by  the  court,  in  which  shall  be  stated  the  csose  of  *' 
having  filed  snch  schedule  in  due  time  ;  and  if  the  said  pruwnc:  - 
have  filed  his  petition  without  a  special  application  to  the  coor^  "- 
said  affidavit  shall  also  contain  such  statement  concerning  the  a^^ 
commitment,  and  property  of  the  prisoner  as  is  required  in  sa  *&^'- 
made  on  application  for  leave  to  file  petition. 

XVII.  That  in  every  case  to  be  heard  by  a  commvEsic^  " 
circuit,  or  by  justices  in  Berwick-upon-Tweed,  where  the  penti^^i  • " 
filed  by  a  creditor,  an  office  copy  of  such  petition,  with  the  a^^J 
in  support  thereof,  shall  be  anneied  to  the  schedule  to  be  lo^f- 
therewith  with  the  clerk  of  the  peace  or  other  person  appoin^^ 
receive  the  same  according  to  the  statute ;  and  if  the  prisoner  s-^ 
have  obtained  leave  to  file  petition  or  schedule,  or  both,  on  i^[ 
made  for  such  purpose,  an  office  copy  of  such  affidavit  or  t&^^^' 
shall  be  anneied  in  like  manner. 

order  for  XVIII.  That  every  order  for  hearing  by  a  commissioner  on  cirf« 

vSfSntof      (the  circuit  appointments  having  been  gaaetted),  also  tyerj^^l"^ 

attorney.        hearing  by  justices  of  the  peace,  shall  be  ready  for  deliretT'^ ' 

10  A  II  Vkc  opening  of  the  office  on  the  second  day  (exclusive  of  ^^^^'^^Jfl 

c.  H«,  a.  10.    the  filing  of  the  schedule ;  but  that  the  same  shall  not  be  vnfA  bei  • 

that  time ;  and  in  every  snch  case  the  duplicate  of  the  ped'CKMi  '•- 

schedule  shall  be  given  out  with  the  order  for  hearing ;  and  the  v*'^;^ 

of  attorney  shall  be  prepared  and  ready  to  be  given  out  od  tbe  se*'^'^ 

day  after  the  issuing  of  such  order ;  provided  that  no  order  ^^f^ 

by  a  commissioner  on  circuit  shall  be  issued  later  than  the  ^^V.^ 

day  before  the  day  notified  in  the  GaxetU  for  the  attendance  o(\ 

commissioner ;  and  that  no  order  for  hearing  by  justices  of  ^  i^' 
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shall  be  isined  later  than  the  twenty-eighth  day  before  the  day  to  be 
appointed  for  suoh  hearing. 

XIX.  That  a  prisoner  desiring  to  be  discharged  on  sureties  till  the  Discharge  on 
hearinf^,  must  apply  (which  he  may  do  as  soon  as  schedule  is  filed)  in  '^^i*^*^ 
the  office  of  the  court  (town  or  country »  as  the  case  may  be)  and  i  ft  s  vict 
deliver  the  names,  &c.   of  necessary  parties  entered  in  the  proper  c.  110,1.38 
printed  form :  he  will  thereupon  receive  a  form  of  notice  to  be  served    . 

on  the  detaining  creditor  and  the  proposed  sureties,  containing  the 
appointment  for  entertuning  such  application,  with  instructions  by  xu"^'  ^^ 
the  court :  where  the  hearing  is  to  be  by  the  court  in  London,  the 
prisoner  must  attend  the  court  when  such  application  is  entertained, 
and  the  gaoler  will  be  ordered  to  bring  1dm  before  the  court  ac- 
cordingly. 

XX.  lliat  henceforth  notice  of  the  making  of  the  vesting  order,  Notioei. 
and  filing  of  schedule,  and  of  the  time  and  place  appointed  for  the 
prisoner  to  be  brought  up,  shall  be  given  to  creditors  and  persons 
claiming  to  be  creditors,  whether  such  debts  are  admitted  or  disputed 

in  the  schedule,  in  the  following  manoer : 

1.  In  all  cases  by  personal  service  of  a  copy  of  the  order  for  Penonai  ser 
hearing,  made  fourteen  days  at  least  before  the  day  of  hearing,  ^'^^^ 
upon  every  detaining  creditor  and  every  creditor  for  five  pounds 

or  more,  resident  or  carrying  on  business  in  London,  or  within 
ten  miles  thereof:  also  upon  the  attorney  or  agent  (resident  as 
aforesaid)  of  every  detaining  creditor  suing  by  attorney. 

N.B, — Delivery  of  the  said  copy  to  the  wife,  son,  daughter, 
clerk,  or  servant  of  the  party  at  the  usual  place  of  ab<Mie  or 
business  of  such  party ;  or,  where  the  party  is  assignee  of  a 
bankrupt,  to  the  solicitor  of  such  assignee,  or  his  cleric,  or 
servant,  at  the  usual  place  of  business  of  such  solicitor,  shall  be 
deemed  equivalent  to  ](»ersoaal  service. 

2.  In  all  cases,  by  sending,  sixteen  days  at  least  before  the  day  of  Letter  cer- 
hearing,  a  copy  of  the  order  for  hearing  by  the  general  post  rightly  ^'^^ 
and  methodically  addressed,  and  with  the  proper  post  town  thereon, 

to  every  detaining  creditor  and  every  creditor  for  five  pounds  or 
more,  resident  in  England  elsewhere  than  as  above  mentioned,  or  in 
Scotland  or  Ireland ;  and  to  the  attorney  or  agent  (resident  more 
than  ten  miles  from  London)  of  every  detaining  creditor  suing  by 
attorney;  or  by  such  personal  service  as  is  above  mentioned 
made  upon  any  such  creditor  or  attorney.  Letters  to  the  attorneys 
or  agents  of  detaining  creditors,  and  to  detaining  creditors  suing 
in  person,  must  be  post  paid.  It  is  not  required  that  notice  should 
in  any  case  be  given  both  to  the  attorney  and  agent. 

N,B, — ^Where  the  sherifi'  has  failed  to  communicate  a  detainer 
to  the  gaoler  before  the  issuing  of  the  order  for  hearing,  the 
plaintiff  in  such  case  will  not  be  deemed  a  detaining  oreiditor 
within  the  above  rule. 

3.  In  all  cases,  by  advertisement  published  in  the  London  howum  Ca- 
Oazette  fourteen  days  at  least  before  the  day  of  hesriog.  £«««  14  days. 

4.  In  cases  where  the  prisoner  is  described  in  the  schedule  as  BUtiburgh 
having  resided  in  Scotland  or  Irehnd,  also  in  cases  where  four  or  ^^^Jf^ 
more  of  the  creditors  of  the  prisoner  are  resident  in  Scotland  or  uayi. 
Ireland,  by  advertisement  published  fourteen  days  at  least  before 

the  day  of  bearing,  in  the  Bdinbwrffk  or  JDubiin  Goztite^  as  the  Form^  % 
case  may  be. 

5.  In  all  cases  where  the  prisoner  is  described  in  the  schedule  country 
u  having  resided  in  some  county  in  England  other  than  London,  "f^^P*"* 
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fVirfa«  3k 


Middles^  and  Surrey,  by  adTertiiement  pabliihed  derail  diyt  at 
leaat  before  the  day  of  hearing  in  some  newspaper  nnially  dr- 
culated  in  the  neighbourhood  of  the  prisoner's  ia«t  nsoal  place  of 
residence  in  Irach  county.  This  rule  applies  to  each  ancfa  ooonty, 
if  more  than  one  in  the  description. 

6.  In  cases  to  be  beard  by  a  commissioner  on  circait,  or  by 
justices  in  Berwick-upon-Tweed,  by  advertisement  published  elevts 
days  at  least  before  the  day  of  hearing  in  some  newspaper  moft 
usually  drculated  in  the  county  or  place  where  the  case  is  ordered 
to  be  heard. 

7.  In  every  case,  to  be  heard  by  a  commissioner  on  circiiit,  or 
by  justices,  of  a  prisoner  removed  under  the  act  7  Geo.  4,  c  57f 
sec.  65,  or  the  act  1  &  2  Vict.  c.  110,  sec.  94,  or  by  the  court, 
of  a  prisoner  whom  his  creditor,  after  order  obtained,  has  ftakd 
to  remove,  notice  of  the  hearing  shall  bd  given  by  advertisement 
published  ten  days  at  least  before  the  day  of  hearing  in  the 
JJmdon  Gbzette ;  and  also,  where  on  an  original  hearing  notioe 
in  any  newspaper  in  England  would  be  required,  by  advertisenieBt 
published  in  such  newspaper  seven  days  at  least  before  the  day 
of  hearing ;  and  also  by  service  of  the  order  for  hearing  seiea 
days  at  least  before  the  day  of  hearing,  upon  all  detaining  crediton, 
and  all  creditore  (if  any)  who  entered  notioe  of  opposition  for  tlae 
former  hearing ;  unless  in  any  case  the  court  shall  otherwiae  direct 
by  special  order  concerning  the  notice  in  such  case. 

8.  Where  at  the  hearing  notices  shall  appear  to  have  been 
served  on  any  creditor  not  in  sufficient  time,  and  any  other  or 
fbrther  hearing  of  the  case  shall  be  appointed  for  thiat  or  aay 
other  cause  at  a  subsequent  time,  notice  of  such  last-mentiaaed 
appointment  shall  be  given  to  the  said  creditor  in  soch  time  ai 
will,  together  with  the  time  of  giving  the  former  notice*  oompkte 
the  regular  period  of  fourteen  or  sixteen  days,  as  the  case  may  be; 
which  being  done,  such  creditor  shall  be  deemed  to  have  had  doe 
notice ;  provided,  that  such  second  notioe  shall  in  no  caae  be 
effectual,  if  served  less  than  five  days  before  the  day  of  hearing  in 
cases  requiring  personal  service,  and  six  days  in  case  of  services 
by  the  post ;  nor  unless  the  prisoner  shall  oonaent  to  waive 
notice  of  opposition  to  be  made  at  such  hearing ;  and  that  BoCke 
for  the  original  hearing  shall  be  of  no  eflTect,  tf  served  less  than 
seven  and  nine  days  in  such  cases  respectively. 

9.  Where  the  service  hss  been  defective,  and  the  ereditor  aball 
appear  against  the  prisoner  at  the  hearing,  he  shall  be  deeoied  to 
have  had  due  notice,  unless  the  court,  commissioner,  or  jnadces 
shall  otherwise  direct. 

XXI.  That  services  shall  be  made,  and  that  proof  of  notioe  shall  be 
given,  and  affidavits  be  made  and  filed,  in  manner  following  :— 

1.  No  proof  shall  be  required  at  the  hearing  of  advertiaement 
in  the  London  Gaxttte,  which  is  ordered  to  be  inserted  alw«jB  by 
the  officer  of  the  court,  and  by  no  other  person. 

2.  Proof  of  all  other  advertisements  shall  be  made  by  produc- 
tion of  the  Gazette  or  newspaper  in  which  the  asuno  were 
published. 

3.  Proof  of  all  services,  whether  penonal  or  by  poit^  dull  be 
made  affidavit,  to  the  satisfaction  of  the  coart,  oomniMiosiery  or 
justices. 

4.  All  personal  services  in  liondon  and  within  ttti  miles  then^ 
of  ihill  be  made  by  the  meaacngers  of  the  oonrc,  who  sAmII  make 
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affidavit  of  the  same.  The  oopies  of  orden  for  hearing  to  be 
■erred,  duly  addressed,  and  numbered  tooording  to  the  number  in  '^m,  3. 
the  schednle,  mnst  be  delivered  to  them  three  clear  dajs  at  the  ^'^' 
least  (ezdasive  of  Sonday)  before  the  last  day  of  senrioe,  in  cases 
for  original  hearing ;  and  one  elear  day  at  the  least  (ezclasive  of 
Sunday)  before  the  last  day  of  serrice,  in  cases  for  adjourned  hear- 
ing; and  at  the  same  time  shall  be  delivered  the  original  order  for 
h«uiog«  together  with  a  list  in  duplicate  of  persons  to  be  served ; 
the  entries  in  which  list  shall  correspond  with  the  directions 
written  on  the  notices. 

5.  All  services  by  the  post  shall  be  made  by  the  messengers  of  AffldAvita  of 
the  conrt,  who  shiJl  make  affidavit  of  the  same.     The  copies,  £^^'£7'^ 
folded,  addressed,  and  numbered  according  to  the  number  in  the  Mogen. 
schedule,  must  be  delivered  to  them  one  day  at  least  before  the  jrorm,  3l 
last  day  of  service,  together  with  a  list  in  duplicate  (separate  from  pott. 

the  list  for  personal  service),  the  entries  in  which  shall  correspond 
with  the  directions  on  the  letters. 

6.  In  cases  to  be  heard  by  the  coort,  all  such  affidavits  and  FjUng  afflda- 
advertisements  as   aforesaid   (excepting  those   in   the  London  vioeand^i. 
Gazette)  shall  be  filed  at  the  office  eight  days  at  least  before  the  TertUemenu 
day  of  hearing  in  original   cases,   and   two   clear  days  at  least  ^  *<^°' 
(ezdaidve  of  Sunday)  before  the  day  of  hearing  in  adjourn^ 


7.    In  esses  to  be  heard  on  circuit,   all   such  affidavits  and  Filing  of  affi- 
advertisements  as  aforesaid   (excepting  those  in  the  London  ^I^^^Hal' 
Gazette)  shall  be  lodged  between  the  hours  of  twelve  and  four,  vcrtisemenu 
two  days  before  the  day  notified  in  the  Londom  Gazette  for  the  ^  country, 
attendance  of  the  commissioner ;    and  in  cases  to  be  beard  by 
justices  at  Berwick  between  the  same  hours  two  days  before  the 
day  of  hearing,  at  the  office  of  the  derk  of  the  peace,  or  his 
approved  deputy  or  other  person  appointed  for  that  purpose  by 
the  court  according  to  the  act  1  &  2  Vict  c  110,  s.  106,  in  the  1  ^.^^'^ 
town  or  place  at  which  such  attendance  or  such  hearing  as  afore-  ^  ^  0*  *•  ^^ 
said  is  appointed. 

XXII.   That  notice  of  intention  to  oppose  a  prisoner's  discharge  Oppofitfon. 
be  given  in  manner  following  :— 

1.  In  cases  to  be  heard  by  the  court,  by  entry  made  in  the  pro-  Town. 
per  page  and  columns  of  the  book  kept  for  that  purpose  at  the 
office  of  the  court,  between  the  hours  of  ten  in  the  forenoon  and 
three  in  the  afternoon,  two  clear  days  before  the  day  of  hearing, 
exdusive  of  Sunday,  and  exclusive  both  of  the  day  of  entering  sudu 
notice  and  of  the  day  of  hearing. 

N.  B. — Entrance  to  the  office,  in  Portugal-street,  Lincoln's- 
Inn-Fidds. 

2.  In  cases  to  be  heard  by  a  commissioner  or  justices,  by  giving  Country, 
a  notice  of  such  intention  in  writing  to  the  prisoner  two  clear  days 
before  the  day  of  hearing,  exdusive  of  Sunday,  and  exdusive  both 

of  the  day  of  giving  such  notice  and  of  the  day  of  hearing. 

3.  In  cases  of  hearing  after  removal  or  failure  of  removd.  After  re> 
notice  of  opposition  shall  be  given  in  manner  aforesaid  one  clear  «!?|^^'  °i  ^ 
day  before  the  day  of  hearing ;  unless  where  such  notice  was  given  movaT.  °  ^' 
for  the  original  hearing,  or  where  the  prisoner  may  waive  the 

same  on  giving  short  notice  of  the  hearing.    See  above  XX.  8. 

XXIII.  That  the  petitions  and  schedules,  and  the  books  and  papers  Inpectioa  of 
filed  therewith,  ahall  be  produced  by  the  proper  officer  for  inspection  ■'^^uJc,  &c 
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or  examination,  until  the  last  day  of  altering  oppontioa,  betwem  the 
hours  of  ten  and  tiiree ;  notice  to  produce  books  or  papert  in  coort 
must  be  giyen  to  the  officer  having  the  custody  thereof  on  anj  day 
previous  to  the  day  on  which  they  are  to  be  prodnoed. 

Affuiavits  and      XXIV.  That  all  papers  annexed  to  any  affidavit,  and  tefeiiied  to  in 
exhibit*.         ^jiQ  same,  shall  be  marlced  as  exhibited  by  the  oommisuoner  oi 
person  before  whom  such  affidayit  shall  be  awom. 


Appointment 
of  assignee*. 


Prmisional 
ati»ign«e  to 
sell  property 
and  account. 

lfr2Vict 
c.  110,  s.  42. 

CertJfloate 
that  property 
ha*  been 
given  up. 


Examination 
hi  proof  of 
debti  aatii- 
fied. 


DocuinenU 
to  be  num- 
bered and 
marked. 


XXV.  Assignees  will  be  appointed,  if  expedient,  by  tiie  eont  or  a 
commissioner  at  any  time  after  vesting  order  made.  In  a  cnae  faeaid 
at  Berwick,  a  nomination  by  the  justices  will  be  attended  to. 

N.B. — Parties  applying  for  appointment  of  assignees  are  at 
liberty  to  take  into  the  office  such  vouchers  as  they  may  think  fit, 
showing  the  wish  of  a  majority  or  other  portion  of  the  creditors. 
Appointments  will  be  mi  de  on  proof  of  the  desire  of  aucfa  majority, 
unless  some  cause  to  the  contrary  shall  appear  in  any  case. 

XXVI.  That  the  provisional  assignee  shall  in  each  case,  after  v«stii^ 
order  made,  sell  all  goods,  chattels,  and  personal  estate  of  the  prisoner, 
of  which  SQch  provisional  assignee  shall  take  possession  aoeordiiig  to 
the  statute ;  and  shall  account  for  the  produce  to  the  ooort. 

XXVII.  Tliat  in  every  case  to  be  heard  by  a  commissioner  on  circuit 
in  which  there  shall  have  been  any  property  in  the  posseasioa  or  under 
the  control  of  the  prisoner  to  be  given  up  to  the  provisional  aasigDee, 
there  shall  be  obtained  and  produced  at  the  hearing  a  oertificnte  froaa 
the  provisional  assignee,  or  other  sufficient  voucher,  that  such  pn^efty 
has  been  doly  given  up  or  accounted  for. 

XXVIII.  That  any  party  desiring  an  examinatioD  and  report  vpoa 
the  documentary  proofs  of  debts  satisfied,  or  other  such  matten,  riiall 
deliver  his  vouchers  and  reqaest  to  the  clerk  of  the  rales^  who  wiO 
thereupon  fill  up  a  rule  of  reference,  and  forward  the  same  to  tiie 
examining  officer. 

XXIX.  That  after  a  case  has  been  numbered,  in  all  appfiotioBa 
made  to  the  court,  whether  in  court  or  in  the  office,  the  motion  paper, 
petition,  or  other  document  by  which  the  application  ia  made,  shall  be 
marked  with  the  number  of  the  case  and  T.  or  C,  aa  it  may  be  ;  and 
that  every  ordor,  &c.,  delivered  £rom  the  office  shall  be  marked  in  like 
manner. 


BY  THE  COURT. 
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FORMS  USED  IN  THE  COUNTY  COURT 

OVTBB 

HEARING  AND  ADJUDICATION 

UPON 

INSOLVENT    DEBTORS, 

UNDER  1  a  a  VICT.  c.  110. 


No.  1. 

» 

Order  for  HHtring, 

Pnnuant  to  the  leveral  Acts  for  the  Relief  of  InioWent  Debtors  in    Circuit, 

England.  No.   . 

The  oounty  oonrt  of  holden  at 

the  day  of  185    •    Upon  the  dne  flllng  JO  &  n  vict 

of  the  schfldale  of  «•  ^^*  *-  ^<'' 

(Copy  verbatim  the  deeeripHonJrom  the  eehedule,) 

a  prisoner  in  the  gaol  of  in  the  ooonty  of 

whose  estate  and  effects  have  been  vested  In  the  provisional  assignee  by 
order  dnly  made  in  that  behalf;  and  upon  reference  of  the  petition  and 
schedole  of  the  said  prisoner  for  hearing  made  to  this  oonrt  by  order  of 
the  court  for  relief  of  insolvent  debtors  pursuant  to  the  said  acts :  it  is 
ordered  and  appointed  that  the  said  prisoner  shall  be  brought  up  to  be 
dealt  with  aooonling  to  the  provisions  of  the  said  acts  before  the  judge 
of  the  said  county  court  at  in  the  said  county,  on  the 

day  of  neit,  at  tiie  hour  of  in  the  morning 

precisely :  of  which  all  creditors  and  persons  claiming  to  be  creditors 
of  the  said  prisoner,  for  the  sum  of  five  pounds  or  more,  shall  have 
notice  by  service  of  a  copy  of  this  order,  made  within  such  time  and  in 
such  manner  as  if  prescribed  by  the  rule  of  court  in  that  behalf. 

By  the  court 
Take  Notice. 

1.  If  any  creditor  intends  to  oppose  the  said  prisoner's  discharge, 
notice  of  such  intention  must  be  given  to  the  said  prisoner  in  writing, 
which  may  be  left  at  the  gaol,  two  clear  days  before  the  day  of  hearing 
above  mentioned,  exclusive  of  Sunday,  and  exclusive  both  of  the  day 
of  giving  such  notice  and  of  the  said  day  of  hearing. 

2.  The  petition  and  schedule  will  be  produced  by  the  proper  officer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  hours  often  and  Uiree,  on  this  notice  being  exhibited :  and  ^  ^^  vict 
copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall  be  ^' "''' ''  '^' 
required,  wiU  be  provided  by  the  proper  officer,  according  to  the  act 
l&2yict.  c.llO,s.  105. 

N.B4 — ^Eotrmce  to  the  office,  in  Portngsl-itreet,  Linooln't-Imi 
Fields. 
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*  (Or  office        3.  Hie  doplicate  of  the  petition*  and  Khedale,  and  all  boob, 

cn^itoT*!        P^P^'if  *^  writings  filed  therewith,  will  be  prodnoed  hj  the  regiitiv 

petition.)        of  the  «dd  oounty  court  or  his  derk,  for  infection  and  exuainatioii 

at  the  office  of  the  laid  oonnty  court  at  aforeaaid,  ind 

copief  of  the  petition  and  adiednle,  or  mch  part  thereof  u  ihiU  be 

reqoired,  will  be  prorided  according  to  a.  106  of  the  act. 


No.  2. 

Form  qf  AdverUument  to  be  interted  im  Oazette. 

Pnnoant  to  the  Acta  for  the  Relief  of  InaoWent  Debtors  in  EngfauML 

(8e*  notice  at  ike  end.) 

The  following  priaoners,  whose  estates  and  effects  have  been  yeitol 
in  the  proTisionu  assignee  by  order  of  the  court,  and  whose  petitiou 
and  schedules  filed  in  the  court  for  the  relief  of  inaolTent  debton 
have  been  doly  referred  and  transmitted  to  the  county  court  of 

holden  at  pursuant  to  the 

statute  in  that  behalf,  are  ordered  to  be  brought  up  before  the  judgcof 
the  said  county  court  at  aforesaid,  to  be  dnlt  with 

according  to  law,  on  the  day  of 

185    ,  at  o'clock  in  the  forenoon. 

(Copp  ike  namet  and  deteripiioni  iff  ike  intolventi  verbatim  from 
the  eekeduie.) 

N.B,^-!,  If  any  creditor  intenda  to  oppose  a  prisoner's  diaduiget 
notice  of  such  intention  must  be  given  to  the  said  prisoner  in  writingi 
which  may  be  left  at  the  gaol  two  dear  days  before  the  day  of  besrins 
above  mentioned,  ezdusive  of  Sunday,  and  ezdnsive  both  of  the  daj 
of  giving  such  notice  and  of  the  said  day  of  hearing. 

2.  The  petition  and  schedule  will  be  produced  by  the  proper  olBoer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  hours  of  ten  and  four,  on  this  notice  being  exhibited ;  lod 

I  &  2  Viet      copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall  be 
r.  no,  s.  los.    required,  wtU  oe  provided  by  the  proper  officer  according  to  the  act 
1  £c  2  Vict.  c.  110,  s.  105. 

N.B, — ^Entranoe  to  the  office,  in  Portugal-street,  Linoofai's- 
Inn-Fidds. 

3.  The  duplicate  of  the  petition  and  schedule,  and  all  books,  papers, 
and  writings  filed  therewith,  will  be  produced  by  the  registrar  of  tbe 
said  county  court  or  his  derk,  for  inspection  and  examination  at  tbe 
office  of  the  said  county  court  at  aforesaid,  and 

1  &  j  Viet.      copiea  of  the  petition  and  schedule,  or  such  part  thereof  as  aball  be 
c.  no.  a.  loe.   required,  will  be  provided  according  to  s.  106  of  the  act  (a.) 

(a)  Tbte  edfvtlaaiicnt  win  not  be  iMerted  in  theGantte.  nnkcs  it  be  ajgned  br 
the  rar^ttar  of  the  court,  and  MBled  with  tbe  seal  of  the  ooort. 
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No.  3. 

Affidanit  of  8erme%  ofNothees  to  ho  mado  hy  Baiiif. 

In  the  county  coart  cf  holdoi  at  Cireuit, 

No.    ! 
In  the  matter  of  the  petition  of 

a  prisoner  in  the  gaol  of 

of  hailiiroftfae  laid  court, 

maketh  oath  and  aaith  that  he  did  eerre  tme  copies  of  the  order  of 
court  hereunto  annexed,  on  the  day  of 

185  by  delivering  the  same  before  the  hour  of  aiz  in  the  evening  of 
the  aame  day,  into  the  hands  of  tbe  proper  person  authorised  to  receiTe 
paid  letters,  at  the  receiTing  house  lor  general  post  letters  situate 

which  said  copies  were  duly  folded 
and  wafered  u  letters,  and  addressed  in  manner  following,  that  is  to 


and  that  at  the  same  time  this  deponent  paid  the  said  person  the  sum 
of  for  postage  of  the  same. 

Sworn  at  in  the  county 

of  this  dsy 

of  185    . 

Before  me 


No  4. 


Wmrrtmi  to  QooUr  to  brimg  up  JnsoheiU. 

Pursuant  to  the  several  Acts  for  the  ReUef  of  Inaolyent  Debtors  in  circuit* 

England.  ^^    • 

Insolvent  debtors  ordered  to  be   beard  at  the  county  court  of 

hddenat  on  the 

day  of  185    . 


Prisoner's  names.  Attomieii 


The  county  court  of  holden at  io& ii  vict 

on  the  day  of  185    .  c.i<tt,i.io. 
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It  ifl  ordered*  tbat  yon  shall  bring  the  several  pritoaen  whose 
are  above  mentioned » if  in  yoor  custody,  before  the  judge  of  the  aaid 
connty  oonrt,  on  the  day  of  at  the  Immt 

of  in  the  morning  precisely,  at  in  the  said  town 

of  and  at  all  times  daring  the  sitting  of  sodi  eoort, 

according  to  any  a4joomment  made  by  tiie  said  jodge,  in  order  tliat 
the  prisoners  whose  schedales  liave  been  referred  and  tranamitted 
thereto  for  hearing  may  be  severally  dealt  with  according  to  the  provi. 
sioDS  of  the  said  acts,  whether  on  application  for  discharge  on  reooig- 
nizance  of  sureties,  or  on  the  hearing  of  their  petitions  and  sdiednles, 
and  for  so  doing,  this  shall  be  yoor  sufficient  warrant.  Also,  that  yon 
shall  then  and  there  attend  to  receive  into  your  custody,  if  the  law 
shall  so  require,  such  prisoners  as  have  been  discharged  from  your 
custody,  upon  taking  the  recognizance  of  sureties  for  them  to  appear 
at  the  said  time  and  place ;  also  on  each  succeeding  day  to  which  the 
hearing  shall  be  adjourned. 


By  the  ooort: 


To  the  gaoler  or  keeper  of  the  ") 

gaol  of  hi  the  isid  > 

county  of  J 


Registrar  of  the  eoQxt. 


No.  5. 


Order  o/R^ertmee  to 
Circuit  Pomiant  to  the  Acts  for  the  Belief  of  Insolvent  Debtors  in  England. 

Na 

1  ft  2  Vict.         -^t  the  county  court  of  holden  at 

c  uu,  t.  74.    on  the  day  of  185  . 

In  tlie  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  connty, 

whose  petition  and  schedule  filed  in  the  court  for  relief  of  insolvent 
debtors,  have  been  duly  referred  and  transuiitted  to  the  said  county 
court  punuant  to  the  statute  in  tliat  behalf.  ^ 

At  the  hearing  of  the  matters  of  the  ichedule  of  the  said  prisoner, 
and  upon  application  made  by  creditor  of  the  amid 

prisoner,  and  supported  by  the  it  is  ordered  (the  same 

appearing  fit  to  me  the  judge  of  the  said  county  court)  that  it  ahaU  be 
referred  to  an  examiner  duly  appointed  according  to 

the  provisions  of  the  statutes  in  that  behalf,  to  investigate  the  aocoonts 
of  the  said  prisoner,  and  to  examine  into  the  truth  of  the  schedule  of 
the  said  prisoner,  and  to  report  thereon  to  this  court,  and  it  is  hereby 
so  referred  accordingly  :  and  the  further  hearing  of  the  matters  of  the 
said  schedule,  and  of  the  matters  in  opposition  to  the  discharge  of  the 
said  prisoner,  is  therefore  adjourned  to  the  next  county  court,  which 
shall  be  holden  at  aforesaid  ;  and  it  is  further  ordered,  that 

the  said  prisoner  shall  give  to  the  creditors  aforesaid  notice  of  the  time 
and  place  at  which  he  will  be  brought  before  such  court  for  such 
further  hesring  u  aforesaid  days  before  the  day  which  such 

court  shall  appoint  in  that  behalU 

Judge  of  the  said  county 
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No.  6. 

Subpcema  to  Wtinet9, 

Victoria  bj  the  Grace  of  God  of  the  United  Kingdom  of  Greac  i  &  2  vict. 
Britain  and  Ireland  Qneen,  Defender  of  the  Faith,  to  ^  "^''  *•  ^' 

greeting:  we  command  yon  and  ererj  of  yon,  that  all  other  things  set 
aside,  and  ceasing  every  excuse,  you  and  every  of  you  be  and  appear  in 
your  proper  persons  before  our  judge  of  the  county  court  of 
holden  at  at  in  aforesaid,  on 

the  day  of  by  of  the  clock  in 

the  noon  of  the  same  dsy,  and  from  day  to  day,  until  this 

matter  is  heard,  to  testify  the  truth  according  to  your  knowledge  in  the 
matter  of  the  insolvency  of  of  whose  estate  and  effects, 

Testing  order  has  been  made  in  the  court  for  the  relief  of  insoWent 
debtors,  pursuant  to  the  statute  in  that  case  made  and  prorided  (and 
that  you  bring  with  you,  and  produce  at  the  time  and  place  aforesaid 

),  and  this  you,  nor  any  of  you,  shall  in  no  wise 
omit,  under  the  penalty  of  every  of  you  of  one  hundred  pounds. 

Witness  esquire,  judge  of  the  said  county  court,  the 

day  of  in  the  year  of  our  reign. 

Registrar. 


No.  7. 
Ordir  to  bring  up  a  Prinmer  at  Witnu9. 
Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England,    ciieuit. 

No. 

At  the  county  court  of  holden  at  1^2  vtct. 

before  esquire^  jndge  of  the  said  court,  on  ^  ""' ''  ^' 

the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  county  of  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalf. 

Whereas  it  appears  to  me  judge  of  the  said  county  court, 

acting  under  the  powers  of  the  statutes  in  this  behalf,  that 
a  prisoner  in  and  in  your  custody  there,  is  a  necessary  and 

material  witness  in  the  matter  of  the  said  prisoner  now  pending  in  the 
said  county  court ;  it  is  ordered  that  you  shall  bring  the  said 
before  me,  the  said  judge,  on  the  day  of  at  the 

hour  of  in  the  morning  precisely,  at  the  county  court 

aforesaid,  at  aforesaid,  then  and  there  to  testify  the 

truth  according  to  his  knowledge  in  the  matter  aforesaid. 

Judge  of  the  said  county  court 

To  the  gaoler  or  keeper  of  the  «aid  gaol. 
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Circuit, 
No. 


No.  8. 
NoHe$  pf  Staretim. 
Pamunt  to  the  Mreral  Acts  for  the  Relief  of  ImolTent  Debton  ia 


No. 


England. 
Sdiednle  filed  on 


Begiitnr 


In  the  coantj  coort  of 
on  the  day  of 

Wwoner.  &e.       In  the  matter  of  A.  B. 


holdenat 
185    . 


Prifon. 


rin»ult. 
No.      . 


a  prisoner  in  (prison)  in  costodj  at  the  smt  of  (here  insert  detcka. 
ereditort  and  their  Ixmdon  aitomeyt  or  agtnta  and  addimtttfw  » 
vice),  and  who  havini;  filed  his  schedule,  and  the  same  heinc  doh  re- 
ferred and  transmitted  to  this  oonrt,  proposes  as  sureties  to  enter  irj 
recognixanoe,  parsoant  to  1  &  2  '^ct.  c.  110,  s.  38,  the  foUoviog  per- 
sons :— (here  msert  name,  trade,  orpro/eeaion,  and  reaidence^-'if  ^' 
trade  or  pro/eitian,  to  be  to  stated, — qf  fret  eureip  and  then^i^ 
second). 

The  names,  &c.,  of  all  parties  ahoye  mentioned  wHl  be  Ivnusbedbr 
insolvent's  attorney  ;  great  aocoracy  should  be  observed  by  him  her^ 
not  forgetting  the  numbers  of  houses  in  streets,  poet  towns,  &c  ^' 
&c. ;  error  may  be  fatal  to  the  application. 

Documents  hsTing  been  exhibited  which  purport  to  be  affidsnts^y 
the  proposed  sureties,  in  form  required  by  the  court,  and  swoni  aitr 
order  made  for  hearing. 

Notice  is  given  that  the  said  prisoner  will  be  brought  up  on 

the  day  next,  at  o'clock  in  the  kt^ 

noon,  to  support  his  applieation  for  discharge  on  reoognizutfo  ^ 
sureties,  &c.,  until  the  day  of  hearing ;  and  &at  the  said  sureties  iR 
to  attend  the  said  county  court  at  the  same  time. 

Any  creditor,  by  himself,  by  counsel,  or  by  his  attorney,  or  attofWT'» 
agent,  may  tbea  object  to  the  proposed  sureties,  and  ofl^  his  own  v 
other  evidence  by  affidavit  enw  voce  in  support  of  his  objection. 

The  amount  of  the  recognisance  is  usually  reeuired  to  be  donbk  d 
the  amounts  of  debts  for  which  the  prisoner  is  detained,  and  of  tba» 
for  which  warrants  of  attorney  or  cognovits  have  been  given ;  buttbeiv 
may  be  circumstances  from  which  tlM  court  will  require  more,  or  ^ 
be  satisfied  with  less. 

A  list  of  such  debts  must  be  delivered  into  court  when  the  applici* 
tion  is  heard,  and  signed  by  the  prisoner. 

R^gistnr  of  the  court 


This  notice,  with  copies  for  service,  must  be  delivered  to  tk 

with  lists  as  in  other  cases ;  who  must  serve  a  copy  <* 

each  detaining  creditor,  and  also  on  his  London  attorney  or  Londoa 

agent,  or  (if  no  London  attorney  or  agent)  on  his  attorney  ekewbat* 

Where  service  is  by  post  letter,  postage  must  be  paid. 

Copies  of  the  affidavits,  written  on  the  printed  forms,  mast  ibo  be 
served  on  such  creditors  and  on  such  attorneys  or  agents ;  which  m^ 
be  delivered  to  the  together  with  the  original  at  the  same  tiiae 

as  this  notice. 
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Senrioe  by  the  general  poet  is  to  be  made  by  the 
on  the  day  on  which  the  notice,  &c.,  is  reoeifed,  if  receiTed  before 
twelye  o'clock ;  one  day  is  allowed  for  personal  serrioe— the  latter  to 
be  made  not  later  than  four  o'dock  in  the  afternoon. 

Parties  most  have  two  clear  days  for  inqniry  :— therefore  the  attor- 
ney, in  asking  an  appointment,  should  remember  that,  in  ease  of 
personal  service,  there  must  be  two  dear  days  at  least  between  the 
•errioe  and  the  day  appointed ;  and,  in  case  of  sendee  by  post,  two 
dear  days  for  inquiry  m  tiie  country;  fix.,  dear  of  the  days  of  reoeiv- 
ing  the  letter  in  common  course  of  post  and  of  answering  it  for  the 
purpose  in  question. 


No.  9. 
IUeogniManc9  to  he  entered  Mo  hp  SureOee. 

Pursuant  to  the  Acts  1  &  2  Tict.  c.  110,  s.  38,  and  10  &  11 

Vict.  c.  102. 

County  court  of  bolden  at 

In  the  matter  of 

whose  petition  and  schedule  filed  in  the  eourt  for  rdief  of  insoWent 
debtors  have  been  duly  referred  and  transmitted  to  the  said  county 
court, 

(to  wit) 

and 

acknowledge  themsdves  and  each  of  them  acknowledges  himsdf  to  be 
indebted  to  Samoel  Sturgis,  gentleman,  provisional  assignee  of  the 
court  for  relief  of  insolvent  debtors,  in  the  sum  of 

pounds,  to  be  levied,  on  their  and  eadi  of  their 
goods  and  chattels,  lands  and  tenements,  by  way  of  recognizance  to  the 
use  of  the  said  Samuel  Sturgis  and  his  suooessors  in  office,  pursuant  to 
the  statute  in  such  case  ma&  and  provided. 

The  condition  of  this  recognisance  is  sudi,  that  if  the  said 

an  insolvent  debtor  whose  estates  and  effects  have  been 
vested  in  the  said  provisional  assignee  by  order  of  court  pursuant 
to  the  statute,  shall  duly  appear  before  the  judge  of  the  county  court 
of  holden  at  on  the  day 

of  now  next  ensuing,  at  in  the  smd 

county  court  town,  the  same  being  the  time  and  place  fixed  for  the 
hearing  of  the  said  insolvent  debtor,  and  on  every  adjourned  hearing, 
snd  shall  abide  by  the  final  judgment  of  the  judge  of  the  said  court,  then 
this  recognisance  is  to  be  void,  otherwise  to  be  and  remain  in  force. 

Taken  and  acknowledged  before 
the  county  court  of 
holden  at 
on  the  day  of  185    • 

Clerk. 
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(•)• 


Pamunt  to  the  Acta  for  Relief  of  Inaolyent  Dditon. 


hoUcnat 


!■  tke  coimtj  cowt  of 


In  tiie  matter  of  fbere  intert  dep9mtni*M  nmme,  trmde^  mrpr^tnieK 
tmd  rmidenet]^  maketb  oath  aod  Mith  that  the  reoognnaDoe  of  nrehei 
hereunto  annexed  was  duly  taken  and  acknowledged  by  [here  bscrt 
namei  of  9uretie»,  with  tradea  or  profetnmu,  and  r€9idemtt§],  tbe 
sureties  therein  named  before  who  took  the  same  is 

this  deponent's  presence  on  the  day  of  in  ibe 

year  of  our  Lord  one  thousand  eight  hundred  and 


Sworn  at 
on  the 


in  the  county  of 
day  of  185    ,  before 


('trcuit, 

JV.  II.— If  da. 

poneni  de- 
iiires  to  state 

Salt  only  of 
'"•  iiro|>erty     . 
wiih  its  value.  "^ 


No.  11. 

Affidavit  to  he  maia  itparately  by  each  proposed  Smreif. 

Purraant  to  the  several  Acta  for  the  Relief  of  Inaolveiit  Debtcnt 

in  England. 


In  the  county  court  of 
In  the  matter  of  A.  B. 


holdenat 

apHsooff 
whose  petition  and  scbednfe  filed  in  tbe 


he  may  do  sa  court  for  the  relief  of  insolyent  debtors  have  been  duly  refeired  ssd 
tranimitted  to  the  said  county  court  [Aere  iiuart  deponmU**  >'■'• 
doicriptump  wiih  trade  orprofeeeion,  and  addreee],  maketb  oath  aM 
saith,  that  he,  this  deponent,  is  now  and  has  been  oontinuoosly  bx 

last  past  a  housekeeper  at  and  residiax  at 
[here  daecribe  accurately  the  place*  etreet,  and  nuwibar,  jf  anfi  k** 
and  if  in  the  country ,  give  the  distance  from  the  pott  town"],  that  ke 
is  worth  property  to  the  amount  of  over  and  aboTO  what  um 

pay  his  just  debta  and  every  sum  for  which  he  is  bail  or  surety  for 
Other  persons ;  and  that  he,  this  deponent,  is  the  Uwfol  owner  of 
goods  and  chattels  which  are  in  his  own  possession,  and  are  of  the 
value  of  and  that  the  same  are  now  to  be  found  aa  follows '•'" 

Stock  in  trade  in  his  business  of  carried  on  by  bin  at 

of  the  yalue  of  £  [or,  furniture  in  his 

house  at  of  the  value  of  ],  [or  any  other 

personal  property,  indicating  the  place  where  each  part  i»  to  befouad], 
and  that  all  the  goods  and  chattels  above  mentioned  are  free  from  any 
charge  or  lien,  and  are  not  liable  to  be  seized  for  rent  or  for  any  other 
cause ;  and  that  he,  this  deponent,  is  not  bail  or  surety  for  any  other 
person  or  persons  whatever,  either  in  this  honourable  court  or  io  either 
of  her  Majesty's  courta  at  Westminster  or  elsewhere,  except 

And  this  deponent  further  saith,  that  he  isftiOT 
aware  that  if  he  shall  enter  into  recognizance  in  this  matter,  tbeo,  in 
the  event  of  the  said  prisoner  being  disdiaiged  on  sureties  till  the 


fa)  This  affldavit,  now  that  the  reoognlianoei  are  sntered  hito  befbiv  the  court 
itialf  or  Um  rcgbtrar,  laema  MnnwrwMry,  but  it  It  still  uaed. 
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hearing,  and  afterwards  not  duly  appearing  to  be  heard,  toch  goods 
and  chattels  may  be  forthwith  distrained  and  sold  by  order  of  this 
conrt  to  the  extent  of  such  recognizance.  [Deponent  mojft  if  he  ihinke 
fit,  eiate  any  other  eort  of  property  /  nicA  a»  in  the  public  fitniU, 
Sfc,  freehold  or  leasehold  farm,  lande,  hottees,  value  of  the  $ame, 
where  eituated,  by  whom  occupied^  good  booh  debt*  after  aUouring  all 
set  off]. 

And  this  deponent  fiirtfaer  saith,  that  he  [nerer]  was  a  bankmpt  State  the  re. 

and  further  that  he  [net er]  has  petitioned  JfJ^B^^j"^^ 
any  court  for  his  discharge  under  the  laws  for  the  relief  of  insoWent  vu.,  whei^e'r 
debtors ;  and  further,  that  he  never  petitioned  the  court  of  bankruptcy  ^j^'J^^'l' '" 
as  an  insolvent  debtor.  and  whet  ner 

warmnt  of 

Sworn  .t  In  the  connty,  ffi^nSS" 

of  on  the  day  I  intolvency, 

of  185     .  ^  with  daw.. 


Before 


No.  12. 


Order  qfJDieeharge  on  Recogniianee  tff  Suretiee.  circuit. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in 

England. 

The  county  court  of  holden  at 

before  esquire,  judge  of  the  said 

court,  on  the  day  of 

185    . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  county  of 

whose  petition  and  schedule  filed  in  the  court  for  relief  of  insolvent 
debtors  have  been  duly  referred  and  transmitted  to  the  said  county 
court  pursuant  to  the  statute  in  that  behalf. 

On  notice  duly  given  to 

Detaining  creditors. 

Whereas  order  has  been  heretofore  made  directing  the  said  prisoner 
to  be  brought  up  in  order  to  be  dealt  with  according  to  the  provisions 
of  the  said  acts :  and  whereas  the  said  prisoner  has  found  two  suffi- 
cient sureties  in  the  sum  of  £  each,  as  required  by  the 
court,  with  a  condition  that  he  shall  duly  appear  at  the  time  and  place 
filed  for  his  hearing,  and  on  every  adjourned  hearing,  and  shall  abide 
by  the  final  judgment  of  the  court : 

It  if  ordered  and  directed  that  the  said  prisoner  shall  be  discharged 
out  of  custody  as  to  the  detaining  creditors  aforesaid,  until  the 
day  of  next,  at  o'clock,  being  the  time 

appointed  for  the  hearing  of  the  said  prisoner,  and  for  such  further 
time  (if  any)  as  the  said  court  shall  by  indorsement  on  this  order  from 
time  to  time  appoint. 

Judge  of  the  said  county  court. 
c6 


No. 
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No.  IS. 

Gmkr'i  WarrmUfur  DiaeUrge  of  PriMmer  mm  StenUm, 
14-2  Viet.  c.  110,  t.  38. 

Circuit.  Plinaaiit  to  the  terenl  Acts  for  the  Relief  of  Inadtvenft  I>cbtGn  c 

England. 

The  coimty  ooort  of  holden  at 

before  eaqvire,  jndge  of  the  said  ooorCy 

on  the  day  of  185    . 

In  the  matter  of 

a  priaoner  in  the  gaol  of  in  the  eonntj  of 

whoae  petition  and  achednle  filed  in  the  court  for  the  relief  of  iDsr-b' 
debton  have  been  duly  referred  and  transmitted  to  the  said  00c 
coort  porsnant  to  the  statnte  in  that  behalf. 

Upon  application  of  the  said  priaoner  and  heann^  him  in  srr 
thereof,  and  npon  affidaTits  of  snretiea  and  reoognixanoe  entered  ie& 

It  is  ordered  that  the  priaoner  shall  be  discharged  firom  jauxcaesi 
forthwith  as  to  the  detainer  of 

npon  his  now  paying  yonr  fee  for  coming  np  with  him  ibr  hb  ^sin 
before  the  judge  of  this  court,  at  the  county  court  of 
to  be  holden  at  on  the  day  of 

and  attending  then  and  there  to  recdye  him  into  yoor  cnstodj,  if  ^ 
law  shall  so  reqoire.  And  for  so  discharging  the  said  prxsooer  tj. 
custody  as  to  the  sud  detainer  this  ibali  y 

your  sufficient  warrant 

Jndge  of  the  said  oomityoaoi 


To  the  gaoler  or  keeper  of  the  said  gaoL 


No,  14. 

Order  for  adjommed  Htaring. 

Pursuant  to  the  several  Acts  for  the  Relief  of  Insolvmit  Debtors  ia 

England. 

The  county  court  of  holden  at 

on  the  day  of  185     . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  county  of 

whose  petition  and  schedule  filed  in  the  court  for  the  relief  of  imolfes^ 
debtors  haye  been  duly  referred  and  transmitted  to  the  said  cosoii 
court  pursuant  to  the  statute  in  that  behalf. 

Whereaa  the  said  prisoner  was  brought  before  the  jndge  of  the  i>i^ 
county  court  at  aforesaid,  on  the 

day  of  185        in  pursuance  of  an  order  of  tiie  said  ootfj 

made  in  that  behalf,  and  the  hearing  was  then  adjourned  by  the  s0<> 
judge  to  some  future  county  court : 

It  is  ordered  and  appointed  that  the  said  priaoner  shall  be  broog^^ 
up  to  be  dealt  with  according  to  the  provisions  of  the  said  acti ,  ^^ 
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the  jadge  of  the  «dd  county  court  at  in  the  said 

ooonty,  on  the  day  of  next,  at  the 

boor  of  in  the  morning  precisely ;  and  that  the  matters 

of  the  said  schednle  shall  be  then  and  diere  farther  heard  by  the  said 
judge  of  which  such  advertisement  shall  be  published  and  such  notice 
shall  be  giyen,  and  to  such  persons,  as  b  prescribed  by  the  rule  of 
<»urt  in  that  behalf,  and  as  the  judge  may  baTe  directed  on  making  the 
udd  adjournment* 

By  the  court. 
Take  Notice. 

1.  If  any  creditor  intends  to  oppose  the  said  prisoner's  discharge, 
notice  of  such  intention  must  be  given  to  the  said  prisoner  in  writhig 
(which  may  be  left  at  the  gaol)  two  clear  days  before  the  day  of  hearing 
above  mentioned,  exclasive  of  Sunday,  and  ezclasive  both  of  the  day 
of  giving  such  notice  and  of  the  said  day  of  hearing. 

2.  But  where  notice  for  the  original  hearing  has  been  defective,  and 
a  short  notice  is  given  for  the  adjourned  hearing  under  the  rule  of  court 
XX.  8,  soch  short  notice  will  only  be  valid  upon  condition  that  the 
prisoner  waives  his  right  to  notice  of  opposition. 

3.  Also  creditors,  whose  opposition  was  commenced  at  the  former 
hearing,  are  not  required  to  give  further  notice  of  the  same. 

4.  The  petition  and  schedule  will  be  produced  by  the  proper  officer 
for  inspection  and  examination  at  the  office  of  the  court  in  London, 
between  the  hours  of  ten  and  three,  on  this  notice  being  exhibited ; 
and  copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall 
be  required,  will  be  provided  by  the  proper  officer  according  to  the  act 
1  &  2  Vict.  c.  110,  s.  105. 

N,B. — Entrance  to  the  office,  in  Portugal-street,  Lincoln's-Inn 
Fields. 

5.  The  duplicate  of  the  petition  *  and  schedule,  and  all  books,  •  (Or  oflioe 
papers,  and  writings  filed  therewith,  wUl  be  produced  bv  the  derk  or  copy,  tf  • 
assistant  clerk  of  the  said  county  court,  for  inspection  and  examination  ^U^^hm!') 
at  the  office  of  the  said  county  court,  at  aforesaid,  and 

copies  of  the  petition  and  schedule,  or  such  part  thereof  as  shall  be 
required,  will  be  provided  according  to  s.  106  of  the  act. 


No.  15. 

WarrofU  qf  Aitomey, 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England,  l  fr  svice. 

c.  110, 1. 87. 

To  and  ,  Attorneys  of 

Her  Majesty's  Court  of  Queen's  Bench,  at  Westminster,  jointiy  and 
severally,  or  to  any  other  Attorney  of  the  same  court. 

These  are  to  desire  and  authorise  you,  the  attorneys  above  named, 
or  any  one  of  you,  or  any  other  attorney  of  the  Court  of  Queen's 
Bench  aforesaid,  to  appear  for  me^ 

an  insolvent  debtor,  as  of  Michaelmas  term  last  or  any  subsequent 
term,  in  the  Court  of  Queen's  Bench  aforesaid,  and  then  and  them  to 
receive  a  declaration  for  me  in  an  action  of  debt  for  the  sum  of 

pounds  at  the  suit  of  Samuel  Sturgis, 
genUeman,  provisional  assignee  of  the  estates  and  effects  of  insolvent 
debtors  in  England,  his  successors  and  assigns ;  and  thereupon  to  con- 
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fess  the  lame  tction,  or  else  to  saffer  a  jadgmeot  by  wil  ^6i. : 
otherwise,  to  pass  against  me  m  the  said  action,  and  to  be  therr!.7^ 
forthwith  entered  np  against  me  of  record  of  the  lame  ooort,  for  '::i 
said  sam,  with  costs  of  suit :  and  I,  the  said 
do  hereby  further  authorise  and  empower  you,  the  said  ittoraeti^ " 
any  one  of  you,  after  the  said  judgment  shall  be  entered  up  ts  ik> 
aaid,  for  me  and  in  my  name,  and  as  my  act  and  deed,  to  sifn.  «cl 
and  execute  a  good  and  sufficient  release  in  the  law,  to  the  said  Sas:.- 
Sturgis,  his  successors  and  assigns,  of  all  and  all  manner  of  error  a:, 
errors,  writ  and  writs  of  error,  and  all  benefit  and  adTuntages  therry 
and  all  misprisions  of  error  and  errors,  defects  and  imperfections  vii- 
soever,  had,  made,  committed,  done  or  Buffered  in,  about,  fetwrhi!:.' ' 
concerning  any  writ,  warrant,  process,  declaration,  plea,  entry,  or  v^ 
proceedings  whatsoever,  of  or  any  way  concerning  the  same.  Aci '  • 
what  you.  the  said  attorneys,  or  any  one  of  yon,  shall  do  or  easse ' 
be  done  in  the  premises,  or  any  of  them,  this  shall  be  to  joo,  ^- 
every  of  you,  a  sufficient  warrant  and  authority. 

In  witness  whereof  I  have   hereunto  set  my  hand  and  seiJ. '-' 
day  of  one  thousand  eight  bandrei  ^ 

fifty 

Signed,  sealed  and  deUvered  in  the  presence  of 

(us.) 

Clerk  of  the  county  court  of 


No.  16. 


Order  on  Adjudieaiion  for  DUehargt  forthwith. 
Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  tn^ 

rircuU, 

^"^     *  At  the  county  court  of  holden  in  y^- 

esquire,  judge  of  the  said  oonrt, 
on  the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of 
in  the  said  county,  whose  petition  and  schedule  filed  in  the  court  t 
relief  of  insolvent  debtors  have  been  duly  referred  and  cransmitted  t- 
the  said  county  court  pursuant  to  the  statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  f^' 
upon  examination  made  into  the  same,  and  upon  the  aaid  prisoner : 
awearing  to  the  truth  of  the  same,  and  executing  a  vrarrant  o(  sttoro^ 
in  pursnance  of  the  said  act : 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discbtrp 
from  custody  and  entitled  to  the  benefit  of  the  said  act  forthwith,  u^ 
the  several  debts  and  sums  of  money  due  or  claimed  to  be  doe  od  tv 

day  of  185    being  the  time  of  out- 

ing the  order  vesting  the  estate  and  effects  of  the  said  prisoner,  \fa*^ 
to  the  statute  in  that  behalf,  from  the  said  prisoner  to  the  several  p^^ 
sons  named  in  the  said  schedule  as  creditors  or  claiming  to  be  creditoi^ 
for  the  same  respectively,  or  for  whidi  such  persons  gave  credit  to  ^ 
said  prisoner  before  the  said  time  of  making  such  vestinc  order.  vA 
vrhich  were  not  then  payable,  and  as  to  the  claims  of  ell  other  peno'^ 
not  now  known  to  the  said  prisoner  who  may  be  indorsees  or  holden 
of  any  negotiable  security  set  forth  in  the  said  schedule  so  sworn  to  ^ 
aforesaid. 

Judge  of  the  said  county  court 
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No.  17. 

Oaoler'9  Warrani/or  DUehtargt  forthwith, 

Puxmiint  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England,  circuit, 

Na     . 

At  the  oonntj  conrt  of  holden  at 

before  esquire,  judge  of  the  said  court  on  the 

day  of  185     . 

In  the  matter  of 

a  prisoner  in  tlie  gaol  of  in  the  said  county,  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur* 
Buant  to  the  statute  in  that  behalf. 

Upon  adjudication  duly  made  herein : 

It  is  ordered  that  the  said  prisoner  be  discharged  from  your  custody 
forthwith  as  to  the  detainer  of  And  for  so  discharging 

the  said  prisoner  from  custody  as  to  the  said  detainer, 

this  shall  be  your  suiBdent  warrant. 

Judge  of  the  said  county  court. 
To  the  gaoler  or  keeper  of  the  said  gaol. 


Ko.  18. 
Order  ^AppUeation  under  s.  76,/or  DUeharge  atfttturt  Period,    j  *  2  Wet. 

f*    I  III     ^  "A 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  England,  cixvuit,  ' 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court,  on  the 

day  of  185     . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  wliose  petition 

and  schedule  filed  in  the  court  for  relief  of  insolvent  debtors  have  been 
duly  referred  and  transmitted  to  the  said  county  court  pursuant  to  the 
BUtute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  upon  the  said  prisoner's 
swearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  attorney 
in  pursuance  of  the  said  act : 

It  is  adjudged  and  ordered  thai  the  said  prisoner  shall  be  discharged 
from  custody  and  entitled  to  the  benefit  of  the  said  act  as  to  the  sereral 
debts  and  sums  of  money  due  or  claimed  to  be  due  on  the 
<^*y  of  185     being  the  time  of  making  the  order  vesting 

the  estate  and  effects  of  the  said  prisoner  pursuant  to  the  statute  in 
that  behalf,  from  the  said  prisoner  to  the  several  persons  named  in  the 
scbedale  as  creditors  or  claiming  to  be  creditors  for  the  same  respec 
tively,  or  for  which  such  penons  gave  credit  to  the  said  prisoner  before 
the  said  time  of  making  such  vesting  order,  and  which  were  not  then 
payable,  and  as  to  the  claims  of  all  other  persons  not  now  known  to 
the  said  prisoner,  who  ma?  be  indorsees  or  holders  of  any  negotiable 
security  set  forth  in  the  said  schedule  so  sworn  to  as  aforesaid,  so  soon 
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u  tbe  nid  pritoner  ihaU  htnt  been  in  costodj  at  tlie  nitof wv 

more  of  the  persons  sboTe  mentioned  for  the  penod  of 

to  be  oompnted  from  the  said  time  of  making  snch  festing  order  t 

aforesaid. 

Jndge  of  the  said  coonftj  oobk 


No.  19. 


I  &  s  VkL       Gaoler' 9  WarrmUfor  Ditekarg§  aifiUmrt  Period^  under  «.  76,  T. 

ciio,M,76,  or  78(e). 

cin^it,  Pomiant  to  the  Acts  for  the  Relief  of  Insolvent  Debton  in  Engia^ 

No.      . 

At  the  conntj  eonrt  of  holden  at 

before  esqnire,  jndge  of  the  said  oonrt,  ^  ^ 

daj  of  185     . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  Uie  said  caaatff^ 

petition  and  schedule  filed  in  the  oonrt  for  relief  of  insohent  i^ 
have  been  dnly  referred  and  transmitted  to  the  said  ooonty  (f^- 
pursuant  to  tl^e  statute  in  that  behalf. 

Upon  adjudication  duly  made  herein : 

It  is  ordered  that  the  said  prisoner  shall  be  diadiarged  fion  f^ 
custody  as  to  the  detainer  of 
at  the  period  of  to  be  computed  from  the 

day  of  being  the  time  of  making  the  order  vestis;  '^ 

estate  and  effects  of  the  said  prisoner,  pursuant  to  the  ststoteiDti^ 
behalf.  And  for  so  discharging  the  siid  priioner  firom  ca^boif^/ 
the  said  detainer,  this  shall  be  your  miee^ 

warrant. 

Judge  of  the  said  countj  tm^ 

To  the  gaoler  or  keeper  of  the  said  gaol. 


No.  20. 


1  di  2  Viet     Order  of  Adiudieation/ar  Duekargejbrtl^^^  ^"^  aifiOwrt  Fe^' 
C.110...76.  "^  underVn, 

(Mrcuit,  Pursuant  to  the  Acta  for  the  Belief  of  Insolvent  Debtors  in  Eagha^ 

Na      . 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court, 

the  day  of  185    . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  oounty,  «^ 

petition  and  schedule  filed  hi  the  court  for  relief  of  insolvent  debt^ 
have  been  duly  referred  and  tnnsmitted  to  the  ssid  oonnty  cosrt  f^ 
iuant  to  the  statute  in  that  behalf. 

(«)  Wben  under  fhe  77(h  or  TSth  Mction,  it  should  be  to  itated  is  the  oitfS* 
Uiat  tlMfMdwflMy  propaly  cknrfiy  the  InaoiveiiC,  the  tnatOMBt  beliy  diftr"^ 
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Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  the  same,  and  npon  the  said  prisoner 
swearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  attomej 
in  pursuance  of  the  said  act : 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  the  said  act  as  to  a 
certain  due  at  the  time  of 

making  the  order  Testing  the  estate  and  effects  of  the  said  prisoner, 
pursuant  to  the  statute  in  that  behalf,  from  the  said  prisoner  to 

so  soon  as  the  said  prisoner  shall  have  been  in  custody  at  the  suit  of 
the  said  creditor  for  the  same 

for  the  period  of  to  be  computed  from  the 

day  of  185  ,  being  the  time  of  making  such  Testing  order ; 

and  it  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody  and  entitled  to  the  benefit  of  the  said  act  forthwith  as  to 
the  sereral  other  debts  and  sums  of  money  due  or  claimed  to  be  due  on 
the  day  of  IB     ,  being  the 

time  of  making  such  Testing  order,  from  the  said  prisoner  to  the 
seTeral  persons  named  in  the  schedule  as  creditors,  or  claiming  to  be 
creditors  for  the  same  respectiTely,  or  for  whidi  such  persons  gaTe 
credit  to  the  said  prisoner  before  the  said  time  of  piaking  snch  Testing 
order,  and  which  were  not  then  payable,  and  as  to  the  claims  of  all 
other  persons  not  now  known  to  the  said  prisoner  who  may  be  indorsees 
or  holders  of  any  negotiable  security  set  forth  in  the  said  schedule  so 
sworn  to  as  aforesaid. 

Judge  of  the  said  county  court. 


No.  21. 


Gaoier^i  Warrant  for  Dueharffe  forthwith  and  atfiUmre  Period,     ibs  Vkt. 

under  at.  76  or  78.  c-  "o*  «•  76 


Pursuant  to  the  Acts  for  the  Relief  of  InsolTent  Debtors  in  England. 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court,  on 

the  day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  county,  whose 

petition  and  schedule  filed  in  the  court  for  relief  of  insoWent  debtors 
haTe  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalf. 

Upon  adjudication  duly  made  herein : 

It  is  ordered  that  the  said  prisoner  shall  be  discharged  from  your 
custody  forthwith  as  to  the  detainer  of 

and  that  the  said  prisoner  shall  be  discharged  from  your  custody  u  to 

the  detainer  of 

at  the  period  of  to  be  computed  fhmi  the 

day  of  being  the  time  of  making  the  order  Testing  the 

estate  and  effects  of  the  said  prisoner,  pursuant  to  the  statute  in  that 

behalf ;  and  for  so  discharging  the  said  prisoner  from  custody,  as  to 

the  said  seTeral  detainers  respectiTely,  this  shall  be  your  suiDcient 

wsrrsnt. 

Judge  of  the  said  county  court 

To  the  gaoler  or  keeper  of  the  said  gaoL 
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lft2  Vict, 
c.  110,1.  77. 

Cfrcuit, 


No.  22. 

Ordtr  of  Adjudieatiom,  tmdir  t.  77. 

Paniiant  to  the  Acti  for  the  Relief  of  InaolTent  Deblon  in  Ei^\r.l 

At  the  coonty  conrt  of  holden  at  tf^" 

esqaire,  judge  of  the  said  court,  (&  ^ 

day  of  185  . 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  cmmty,  vb<K 

Eetition  and  schedule  filed  in  the  conrt  for  relief  of  maolvent  deb*^'' 
ave  been  duly  referred  and  transmitted  to  the  said  county  court  p* 
suant  to  the  statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  pruoofr,  & 
upon  examination  made  into  the  same,  and  upon  the  said  pri«(>^- 
awearing  to  the  truth  of  the  same,  and  executing  a  warrant  of  aita^ 
in  pursuance  of  the  said  act : 

forasmuch  as  It  appears  to  the  said  judge  that  the  said  priaoa!? !» 
IhiuduleDtly,  with  intent 

[For  forms  of  filling  up  the  ground  of  remand,  aee  below.] 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discbaTri 
from  custody,  and  entitled  to  the  benefit  of  the  aaid  act  as  tr  *:£ 
several  debts  and  sums  of  money  due  or  claimed  to  be  due  m  '^ 
day  of  185  ,  being  the  time  of  makiof '-^ 

order  vesting  the  estate  and  effects  of  the  said  prisoner,  pnrsaiat  <: 
the  statute  in  that  behalf,  from  the  said  prisoner  to  the  sereral  per^:^ 
named  in  the  said  schedule  as  creditors,  or  claiming  to  be  creditors  f-^ 
the  same  respectively,  or  for  which  such  persons  gaTe  credit  to  Ci 
said  prisoner  before  the  said  time  of  making  such  vesting  order,  i^ 
which  were  not  then  payable ;  and  as  to  the  claims  of  all  otho*  per^ac! 
not  now  known  to  the  said  prisoner,  who  may  be  endorsees  or  ho!-3ef^ 
of  any  negotiable  security  set  forth  in  the  said  sehedole  so  svorc" 
as  aforesaid,  so  soon  ss  the  said  prisoner  shall  have  been  in  custody  it 
the  suit  of  one  or  more  of  the  persons  above  mentioned  for  the  pervi- 
of  to  be  computed  firom  the  said  tiise  i 

making  such  vesting  order  as  aforesaid. 

Judge  of  the  said  oomty  eooit 


1  &  2  Vict, 
c.  110,  ■.  77. 


Destroying 
books. 


FortM  oj  Adjudication,  under  ».  77, 

The  aboTe  Form  may  be  filled  in  as  follows,  according  to  the  dreBS- 

stances  of  each  case. 

Forasmuch  as  it  appears  to  the  court  that  the  said  prisoser  b» 
fraudulently,  with  intent  to  conceal  the  state  of  his  affairs,  destroTr> 
certain  books  [or  papers  or  writings]  relating  to  such  of  his  aSaan  > 
were  subject  to  investigation  under  the  said  act. 


Preventing  or      Forasmuch,  &c.,  with  intent  to  conceal  the  state  of  his  affiurs,  ^-^ 
SilllSdu?    ^'^"y  prevented  [or  purposely  withheld]   the   production   of  cero  = 
'books,  books  [or  papers,  or  writings]  relating  to  such  of  his  aSain  ss«tn 
subject  to  investigation  under  the  said  act 
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Foraimiidi,  &e.,  with  Intent  to  oonoeal  the  itate  of  his  aiTain,  kept,  Keeping  fate 
or  cnnaed  to  be  kept,  false  boolcs.  books. 

Forasmach,  Ac,  with  intent  to  conceal  the  state  of  his  aflfafrs,  Making  fUac 
made  false  entries  in  [or  purpose! j  withheld  entries  from,  or  wilfully  «ntriei!n 
altered  and  falsified]  oerUin  books  [or  papers,  or  writings]  relating  ^^^'  **^' 
to  audi  of  his  aifaira  as  were  sabject  to  investigation  nnder  the  said 
act.  « 

Forasmnoh,  &c.,  with  intent  of  diminishing  the  snm  to  be  divided  Oiieharging 
among  his  creditors,  discharged  [or  concealed]  a  certain  debt  due  to  5' «>°««"«if 
[or  from]  the  said  prisoner.  nShSB 

dlvkiend. 
Forasmnch,  frc,  with  intent  of  giving  an  nndne  preference  to  A.  B.,  Discharging 
a  creditor  of  the  said  prisoner,  discharged  f  or  concmled]  a  certain  debt  or  concealing 
due  to  [or  from]  the  said  prisoner.  ^^^  1^^? 

cnoe. 
Forasmoch,  &c. ,  with  intent  of  diminishing  the  snm  to  be  divided  Making  away 
among  his  creditors,  made  away  with  [or  charged,  or  mortgaged,  or  7^^^'  ^haig- 
concealed]  part  of  his  property.  gSing^or 

ooooeallng  fnoperty  to  dlmlnisb  dividend. 

Forasmuch,  &o.y  with  intent  of  giving  an  undue  preference  to  A.  B.,  Making  away 
a  creditor  of  the  said  prisoner,  maide  away  with  [or  cliarged,  or  mort-  with,  charg- 
gaged,  or  concealed]  part  of  his  property.  ^H»  niort- 

concealing 
*  [If  it  be  thought  necessary  to  state  whether  the  making  away  property  ro 

with,  &C.,  or  the  undue  preference,  was  before  or  after  the  commence-  ^ZS^I^^ 
ment  of  the  imprisonment,  that  fact  must  be  ascertained  from  the  ^^ 
court  at  the  time,  and  the  needful  words  inserted  after  the  word 
'*  property,''  vis.  **  before  (or  after)  the  commencement  of  his  im- 
prisonment"] 


No.  23. 


Order  of  Adjudieaiitm,  under  t.  78.  1 1.>  Vict. 

•^  alio,  t.  7a 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in         ciicuit, 

England.  No. 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court, 

on  the  day  of  185    • 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  said  oonnty,  whose 

Setition  and  schedule  filed  in  the  oonrt  for  relief  of  insolvent  debtors 
aye  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalf. 

Upon  hearing  the  matters  of  the  schedule  of  the  said  prisoner,  and 
upon  examination  made  into  tbe  same,  and  upon  the  said  prisoner's 
swearing  to  tbe  truth  of  the  same,  and  eaecuting  a  warrant  of  attorney 
in  pursuanoe  of  the  said  acts : 

It  is  adjudged  and  ordered  that  the  said  prisoner  shall  be  discharged 
from  custody,  and  entitled  to  the  benefit  of  tne  said  act  forthwith  as  to 
the  several  debts  and  sums  of  money  due,  or  claimed  to  be  due  on 
the  day  of  185    ,  being 

the  time  of  making  the  order  vesting  the  estate  and  effects  of  the  said 
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prisoner,  pursmnt  to  the  itetate  in  tbAt  behalf,  from  the  said  pri- 
soner to  the  several  persons  named  in  the  said  schndnle  as  crediuirs  <r 
claiming  to  be  creditors  for  the  same  respectiYely,  or  for  which  tmA 
persons  gave  credit  to  the  said  prisoner  before  the  said  time  ai  makof 
snch  Testing  order,  and  which  were  not  then  payable  ;  and  s»  to  i^ 
claims  of  all  other  persons  not  now  known  to  Uie  said  priaoner  wh» 
may  be  indorsees  or  holders  of  any  negotiable  securitj  aeC  forth  a 
the  said  schedule  so  sworn  to  as  aforesaid. 

Excepting  as  to 

[For  Forms  of  filling  this  np,  see  bdow.] 

And  forasmuch  as  it  appears  to  the  said  jndge  that  the  said  pri- 
soner 

It  is  adjudged  and  ordered  that  the  said  priaoner  ahall  be  £•- 
charged  from  cnstodj*  ^^  entitled  to  the  benefit  of  the  aaid  aet  if 
to  the  said  so  Mon  as  the  said  priaoaer  abiS 

have  been  in  custody  at  the  suit  of  the  said 
creditor  for  the  same  for  the  period  of 

to  be  computed  from  the  said  time  of  aaakaf 

such  vesting  order  u  aforesaid. 

Judge  of  the  said  county  eomt. 

(The  gaoler's  warrant  under  this  adjudication  ia  the 

Form  21.) 


J  ^  J  Y,^  JVm  qf  AdjudkatUm,  vnder  t .  78. 

c.  no,  i.  78.  .        - «  ,.      ^    ^, 

SameinaU     The  above  Form  may  be  fiUed  masfoUows,  according  to  the 
cauo.  Stances  of  each  case. 

Excepting  as  to  a  certain  debt  of  £  due  fnm 

the  said  prisoner  to  A.  B. 

Oebtcen.  And  forasmuch,  &c.  that  the  s^  prisoner  hath  eontraeted  the  ssii 

tnctcd  frtu-  Ust-mentioned  debt  fraudulently  [or  by  means  of  a  breach  of  tnm], 

dulently,  by  r^^  ^^  means  of  false  pretences],  [or  without  having  had  any  reaaoaahte 

b!S%  of  or  probable  expectation  at  the  time  when  contracted  of  pajiag  tke 

trust,  fAbe      game.! 

pretencei, 

without  wMombto  or  profaible  ezpectatioo. 

Obtaining  And  forasmuch,  kc  that,  &c.  fraudulently  [or  by  means  of  fabt 

Sf  dS?°**     pretences]  obtained  the  forbearance  of  the  said  last-mentioned  debt. 

Vexatioui  And  forasmuch,  &.C.  that  the  said  prisoner  hath  put  the  aaid  A.  B. 

defence.         ^  unnecessary  expense  by  a  vexatious  and  frlvoloua  defonoe  to  a  sait 
for  recovering  the  said  last-mentioned  debu 

Damaget,  And  forasmuch,  &c.  is  indebted  to  the  aaid  A.  B.  in  the  last-aicB' 

crim.  con.       ^QQ^d  sum  for  damages  recovered  by  him  against  the  said  priaoaer  is 

an  action  for  criminal  conversation  with  the  wife  of  the  aaid  A.  B.,  tbe 

plaintiff  in  such  action. 

DuDsgn  fbr       And  fonsmuch,  fiEC  is  indebted  to  the  sud  A.  B.  in  the  asid  last- 
teducuoo.       mentioned  sum  for  damages  recovered  by  him  against  the  aaid  ptisoaer 

in  an  action  for  seducing  the  daughter  [or  servant]  of  the  aaid  A.  E, 

the  plaintiff  in  such  action. 
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And  forasmncli,  &c.  is  indebted  to  the  said  A.  B.  in  the  ssid  last-  Oamages  for 
menrioned  sum  for  damages  reooTered  by  him  against  the  said  prisoner  ^^|^  °^  « 
in  an  action  for  breach  of  promise  of  marriage  to  the  said  A.  B.,  the  marriijg^ 
plaintiff  in  such  action. 

And  fbrasmnch,  &c.  is  indebted  to  the  sud  A.  B.  in  the  said  last-  Damagei  for 
mentioned  sum  for  damages  recovered  by  him  against  the  said  pri-  ^^^^^^^ 
soner  in  an  action  for  a  malidons  prosecntion  [or  for  a  libel],  [or  for  or  for  libel!' 
slander] .  or  for  slander. 

And  forasmneh,  &c.  is  indebted  to  the  said  A.  B.  in  the  said  last-  Damages  for 
mentioned  snm  for  damages  recorered  bj  him  against  the  said  prisoner  nuiidoiu 
in  an  action  for  a  malidoiis  ixynry  done  to  the  said  A.  B.,  the  plaintiff  ^*^' 
in  snch  action. 

And  forasmuch,  &c.  is  indebted  to  the  said  A.  B.  in  the  said  last-  Damai^es  for 
mentioned  sun  for  damages  recovered  by  him  against  the  said  prisoner  g^<^ 
in  an  action  of  tort  [or  trespass]  to  the  person  [or  property]  of  the  '"I'*'''' 
said  A.  B..  the  plaintiff  in  snch  action,  wherein  it  appears  to  the  satis^ 
faction  of  the  court  that  the  injory  complained  of  was  malicious. 


No.  24. 


Order  fw  Cats  to  Opponng  Creditor  tohero  Oppontion  hoi  been 

Effectual. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debtors  in  Circuit, 

England.  No. 

In  the  county  court  of  holden  at  l  je  s  vict. 

on  the  day  185    .  c.iiu,s.82. 

In  the  matter  of 

a  prisoner  in  the  gaol  of  in  the  sud  county,  whose 

petition  and  schedule  filed  in  the  court  for  the  relief  of  insolvent  debtors 
have  been  duly  referred  and  transmitted  to  the  said  county  court  pur- 
suant to  the  statute  in  that  behalf. 

Whereas  the  opposition  of 
creditor  opposing  said  prisoner's  dischaige,  has  been 

effectual; 

It  is  adjudged  and  ordered  that  the  taxed  costs  of  the  said  opposition 
shall  be  pud  to  the  said  opposing  creditor  out  of  the  estate  and  effects 
of  the  said  prisoner  by  the  assignee  or  assignees  of  the  said  prisoner 
before  any  dividend  made  thereof. 

Judge  of  the  said  county  court. 

•Witness 
(•  One,  two,  or  no  witnena,  as  the  cas«  may  be.) 
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No.  25. 
Order  for  CoiU  to  Opporinff  Creditor  tn  otAer  Ctmm. 
Circuit,  Pnraimt  to  the  Acti  for  the  Relief  of  InaolYenl  Debtors  in 


Nu 


EogUnd. 


1  ft  2  Vict  At  the  ooontY  court  of  holden  at  la 

ciio.«.ifi.     tjjg  day  of  185    . 

Id  the  matter  of  a  prieooer  b  i 

the  gaol  of  in  the  said  ooiuity,  whose  petition  wai 

schedule  filed  in  the  oonrt  for  relief  of  insolvent  debtors  have  beB 
daly  referred  and  transmitted  to  the  laid  county  oooxt  pursuant  to  tbf 
statute  in  that  behalf. 

Whereas  creditDf 

opposing  said  prisoner's  discharge  have  proTedtothe  satiafsctlonof  tic 
court,  that  the  prisoner  has  frandolently  with  intent 

It  is  adjudged  and  ordered  that  the  taxed  costs  of  the  said  oppositHQ 
shall  be  paid  to  the  opposing  creditor  out  of  the  estate  and  ^eeti  d 
the  said  prisoner  by  the  assignee  or  assignees  of  the  said  prisoner  bcferr 
any  dividend  made  thereof. 

Jadge  of  the  said  oountj  ooszl 


JSr.B.' 


Witness 
(*  One,  two*  or  no  wiUMMH,  as  thecsie  may  be.) 


No.  26. 


Aeeeptimee  qfAppomtment  ^  ^Mtpieet(a). 

Court  for  relief  of  InaolTcnt  Debtors.  No. 

In  the  matter  of 
on  the  day  of  185    . 

CkrL 


•  Otwe. 

Namatobe 
written  at 
full  length, 
with  descrip- 
tions, trade*, 
profeKion*, 
ae,  end  mi* 


(a)  Tbepnetlcehstbeeo.wtacreaMlgneMannnnedat  theliearii«orclicait,» 
give  out  thk  paper,  only  fllUng  in  the  name  end  nnndxr  of  tosolvwit,  aad  the  dA 
with  cireuit  clerk'i  flgnature. 
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do  hereby  rignify  to  Uie  court  acceptance  of  the 

appointment  of  aasignee  herein. 

Dated  the  day  of  185    . 

Signed 

Witness  to  the  signature  of  the  said  Every  witnen 

iniut  add  hii 
detcriptioo, 
trade,  rarpro- 
feMioii«and 
mkienee, 
fint  putUnf 
in  the  name 
of  the 

N,B, — On  this  acceptance  paper,  filled  np,  &c.,  being  presented 
to  the  provisional  assignee,  at  the  court  in  London,  within  ten  days 
from  the  day  first  above  written,  he  will  give  receipt  for  the  same ;  and 
will,  on  ascertaining  the  suflSciency  of  the  acceptance,  prepare  the  order 
of  appointment,  which  may  then  be  taken,  together  with  the  insolvent's 
books  and  papers  (if  any),  from  the  care  of  &t  bookkeeper. 

N,  B, — It  has  been  ordered  that  monies  realized  in  any  case  by  the 
provisional  assignee  shall  remain  in  court  and  be  applied  to  dividend, 
and  shall  not  be  committed  to  the  keeping  of  other  assignee,  if  such 
be  appointed,  nor  applied  in  his  costs  and  expenses,  unless  specially 
directed  by  a  commissioner  on  investigation. 


No.  27. 

CommUnunifar  Contempt, 

Pursuant  to  the  Acta  for  the  Relief  of  Insolvent  Debtors  in  England. 

At  the  county  court  of  holden  at 

before  esquire,  judge  of  the  said  court, 

on  day  or  185    • 

Wherau 
hath  now,  in  the  presence  of  the  said  judge  acting  under  the  powers 
of  an  act  passed  in  the  tenth  and  eleventh  year  of  the  reign  of  her 
present  Majesty,  intituled  "  An  Act  to  abolish  the  Court  of  Review  in 
Bankruptcy,  and  to  make  alteration  in  the  jurindiction  of  the  Courts  of 
Bankruptcy  and  Court  for  Relief  of  Insolvent  Debtors : " 

It  is  adjudged  that  the  said  by  reason  of  the 

matters  aforesaid,  is  guilty  of  a  contempt  of  the  said  county  court  of 

holden  at  and  it  u  ordered 

that  the  said  shall  for  the  said  contempt  be 

committed  forthwitli  to  being  the  common  gaol 

for  the  county  of  in  which  county  the  said 

now  isy  for  the  space  of  now  next 
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ensaing ;  and  the  keeper  of  the  said  common  gaol  is  hereby  reqnirf^ 
to  receive  into  his  custody  the  said  and  bia 

safely  to  keep  as  aforesaid,  and  for  so  doing  this  shall  be  a  suificMiit 
warrant. 

Jndge  of  the  said  ooonty  oonrL 


To  the  gaoler  or  keeper  of  her 
Majesty's  gaol  of 
in  the  county  of 


} 


No.  28. 


CaUndar  to  he  retwmd  to  Intolveni  Court  in  Londom. 

}A  calendar  of  all  cases  of  insolvent  debtors^  who« 
petitions  and  schedules  having  been  filed  in  the  ooart 
for  relief  of  insoUent  debtors,  and  duly  refened  and  transmitted  to  ck 
county  court  of  holden  at  have  beea 

ordered  to  be  heard  by  the  judge  of  the  said  county  court  at 
on  the  day  of  185     ;  setting  feilh  the 

causes  of  detainer,  the  judgment  of  the  court,  and  the  aominatioB  oC 
assignees. 


No. 


Namei 

of 

Insolvents. 


Detainers 

certified  by  the 

Gaoler. 


Ad^udlcatioa 

or 
Aiiyournmttat. 


Judge  of  the  said  coanty  court. 
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6     &    6    VICT.     CAP.     116.  WIOT.CTIOX 


ilCT. 


An  Act  for  the  Selief  of  Insolvent  Debtors. 

[12th  August  1842.] 


I. 


Be  it  enacted,  That  if  any  person,  not  being  a  trader  within  the  Any  person 
meaning  of  the  statutes  now  in  force  relating  to  bankrupts,  or  if  any  ?^j^'"'* 
person,  being  such  trader,  but  owing  debts  amounting  in  the  whole  to  being'a  trader 
less  than  three  hundred  pounds  [thall  give  notice  according  to  the  owing  len 
schedule  to  this  act  annexed^  to  onc'fourth  in  number  fi«<'«'fl'«*  ^OT*£i3i?''ind 
his  creditors^  and  shall  cause  the  same  notice  to  be  inserted  twice  in  puuuhSng 
the  London  Gazette,  and  twice  in  some  newspaper  circulating  within  the  required 
the  county  wherein  he  resides"]  (a),  he  may  present  a  petition  for  protec-  pment?^ 
tion  from  process  to  the  court  of  bankruptcy,  if  he  has  resided  twelve  tition  to  court 
calendar  months  in  London  or  within  the  London  district,  or  to  the  of  tMnk- 
commissioner  of  bankrupt  in  the  country  within  whose  district  he  may  ing%d^u 
have  resided  tweWe  calendar  months,  wUch  petition  shall  have  annexed  ot^ng  by  and 
to  it  a  full  and  true  schedule  of  his  debts,  with  the  names  of  his  credi-  ^^^^* 
tors  and  the  dates  of  contracting  the  debts  severally,  the  nature  of  the 
debt,  and  the  security  (if  any)  given  for  the  same  and  also  of  the  AWe,  4, 1842, 
nature  and  amount  of  his  property,  and  of  the  debts  owing  to  him,  '''^' 
with  their  dates,  and  the  names  of  his  debtors,  and  the  nature  of  the  ^^'  ^' 
securities  (if  any)  which  he  may  have  for  such  debts,  and  which  peti-  ^^^ 
tion  shall  also  set  forth  any  proposal  which  he  may  have  to  make  for  ^^  rJS^/ 
the  payment,  in  whole  or  in  part,  of  his  debts ;  and  it  shall  thereupon  1844,  port, 
be  lawful  for  the  judge  or  commissioner  of  the  court  of  bankruptcy  ^^*  ^' 
to  whom,  by  any  order  of  the  court,  as  hereinafter  provided,  the  same       ' 
shall  be  referred,  or  for  the  commissioner  in  the  country  to  whom  the  jy^jM  ^^ 
petition  shall  be  presented,  to  give  upon  the  filing  of  such  petition,  a  oonmlwioner, 
protection  to  the  petitioner  from  all  process  whatever,  either  against  ^[j?*^  ^^ 
his  person  or  his  property  of  every  description,  which  protection  shall  SS^^*tml^ 
continue  in  force,  and  all  process  be  stayed,  until  the  appearance  of  to  grant  a 
the  petitioner  in  court,  as  hereinafter  provided ;  and  upon  the  presen-  projection, 
tation  of  any  such  petition,  all  the  estate  and  effects  of  the  petitioner  ^**^t  0*  IMS* 
shall  forthwith  become  vested  in  the  official  assignee  who  shall  be  no-  ^* 
minated  by  the  commissioners  acting  in  the  matter  of  the  said  petition  ;  eirecta  £au 
and  such  official  assignee  shall  and  may  forthwith  take  possession  of  so  forthwith  be 
much  thereof  as  can  be  reasonably  obtained  and  possessed  without  oa^'h^*^ 
suit ;  and  the  said  official  assignee  shall   hold  and  stand  possessed  signea. 
of  the  same  in  like  manner  as  official  assignees  hold  and  possess  j|,f|^ 
estates  and  effects  under  and  by  virtue  of  the  statute  relating  to  b«nk-  po$i.' 
mpts. 

(a)  Theunrd$wWiinWaekeUnpeaMltifMct,hofTi^9Vkt,t,96,pofi. 
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Nottopw.  II.  Prorided alwajn,  «id  be  it  enaoted,  Thrt  nothing  herei& 
vent  inwi-  tained  #!«■»  be  held  or  oonstnied  to  hinder  or  prevent  the  sud  inaolvent 
MiL^^;^  from  being  arretted  or  held  to  bail  nnder  the  anthori^  oj  anyjndge  a 
under  a  order  for  that  purpoee,  in  like  manner  as  may  now  by  law  be  done. 

Judge's  order.  notwithiUnding  any  protection  which  may  be  grant«l  under  the  an- 
thority  of  thia  act* 

III.  JZoto/ton  Q^cowmtifteiMrf  tmi  orden  rtUimi  to  ike  kearim^ 
o/petitumt  to  be  t^pomtod  bp  the  Court  qf  Bankntptqf. 

Commit.  IV.  And  be  it  enacted  that  the  commisMoner  so  andiorised,  or  the 

•ioner  to  commissioner  in  the  country  (as  the  case  may  be),  shall,  on  the  day 
SSSS?*  notified  by  such  notice  as  aforesaid,  proceed  to  examine  upon  oath  &e 
Sclronoath.  petitioner,  and  any  creditor  who  may  attend  snch ezsminatioa,  and 
Adtounment  "»T  witness  whom  the  petitioner  or  any  creditor  may  caU ;  and  the 
ofSziBD^  said  commissioner  may  adjourn  the  examination  from  time  to  ttaae, 
^^<>^  and  summon  to  be  examined  before  him  any  debtor  of  such  pedtioner, 

Armr.  19, 90f  gp  gQy  creditor  of  such  petitioner,  or  any  other  person  whose  eridenee 
'^*  may  appear  neoessary  for  the  purposes  of  the  inquiry ;  and  if  it  ahall 

If  oommk-      appear  to  the  said  commissioner  Uiat  the  allegations  in  the  petition  and 
**£?i?'^  tJ**  matters  in  the  schedules  are  true,  and  that  the  debts  of  the  peti- 
SSdMMof  tite  tioner  were  not  contracted  by  any  manner  of  fraud  or  breadi  of  trust, 
p«cidooer.  he  or  any  prosecution  against  the  petitioner  whereby  he  had  beea  coo- 
JjJJl™^;  ■    Ticted  of  any  offence,  or  without  having  at  the  time  of  beooming  in- 
fcThUpro-     debted  reasonable  assurance  of  being  able  to  pay  the  debts,  and  that 
teotkm.  Ac     ^^q\^  debts  were  not  contracted  by  reason  of  any  judgment  in  any  pro- 
FonN«,  0,      ceeding  for  breach  of  the  reyenue  laws,  or  in  any  action  for  brnch  of 
94.tf,jieifc     promise  of  marriage,  seduction,  criminal  conTcrsation,  libel,  slander, 
assault,  battery,  malidoua  arrest,  malicious  suing  out  a  fiat  of  bank- 
ruptcy,  or  malicious  trespass,  and  that  the  petitioner  has  made  a  foU 
discovery  of  his  estate,  effecU,  debts,  and  credits,  and  has  not  parted 
with  any  of  his  property  since  the  presenting  of  his  petition,  it  shall  then 
be  lawfiil  for  the  said  commissioner  to  cause  notice  to  be  given  that  on 
a  certain  day,  to  be  named  therein,  he  will  proceed  to  make  an  orders 
JTbrm*.  M,       unless  csusc  be  shown  to  the  contrary,  which  order  ahall  be  caDed  a 
2ft,  96,  S7*  88«  final  order,  and  shall  be  for  the  protection  of  the  person  of  the  peti- 
^^'  tioner  from  all  process,  and  for  the  Testing  of  his  estate  and  effecta  in 

an  official  assignee  (a),  to  be  named  by  such  commissioner,  tofcethcr 
with  an  assignee  to  be  chosen  by  the  majority  in  number  and  value  of 
the  creditors  who  may  attend  before  tiie  commissioner  on  such  day, 
or  for  the  carrying  into  effect  such  proposal  as  the  petitioner  shall 
have  act  forth  in  his  petition,  provided  that  the  consideration  of  snch 
final  order  may  be  adjourned  from  time  to  time  by  the  commiasioner 
AUowaooefor  without  any  fresh  notice :  provided  alwsys,  that  it  shall  be  lawful  for 
supporu  ^^  ^^  commissioner,  if  he  shall  think  fit,  to  direct  in  sudi  final 
order  some  allowance  to  be  made  for  the  support  of  the  petitioner  out 
of  his  estate  and  effecta. 

Renewat  of  Y.  And  be  it  enacted.  That  at  the  first  examination  of  the  petltlonei 

order  for  |^  ^^^  y^  lawfol  for  the  commissioner  to  renew  the  order  for  pro- 

protectkNi.  f^^QQ^  ^^  to  renew  it  frt>m  time  to  time  until  the  final  order  for 

JJJT' "'  protection  and  distribution. 

Punuhroent  yi.  And  be  it  e^iacted.  That  it  shall  be  lawfol  for  the  oommisrioner, 
'"liSTSl*  hy  warrant  under  his  hand  and  seal,  to  commit  to  prison  ao|  petitioner 
who  shaU  appear  to  him  to  have  prevaricated  or  made  any  false  state- 
PowK  of  »«nt  before  him,  for  such  time  as  he  shall  think  fit,  not  exceeding  one 
commitrasnt.  ^f^A^r  month ;  and  touching  all  persons  other  than  tiie  petitioner 

(a)  8sa  7  A  8  Vkt.  c.  96.  i.  4.|wtt. 
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who  shall  be  eiamined  before  him,  or  being  lawfolly  gammoned  shall 
refiiie  or  neglect  to  attend  him,  the  laid  oommitsioner  shall  have  the 
same  powers  in  respect  of  commitment  as  he  has  by  any  law  now  in 
force  relating  to  bankrapts. 

YII.  And  be  it  enacted,  That  from  and  after  the  passing  of  the  OnoaaiinKof 
final  order  the  whole  estate,  present  and  future,  as  well  real  as  per-  MUto  of  m. 
sonal,  and  as  well  in  the  colonies,  dominions,  and  plantations  belonging  titiooer  to  be 
to  Her  Majesty,  as  in  the  United  Kingdom  of  Great  Britain  and  ^.^  io  ^^ 
Ireland,  all  the  effects  and  all  the  credits  of  the  petitioner,  shall  become  ***V°^  i**'* 
absolutely  vested  in  the  official  assignee  and  assignee  chosen  by  the  m'''^'  ^' 
creditors,  without  any  deed  or  conveyanoe,  which  assignee  shall  hold     ''"^ 
the  same  as  fully  as  iiP  the  petitioner  had  been  made  a  bankrupt  and 
tiiey  had  been  assignees  under  his  fiat,  and  shall  sue  and  be  sued  as  if 
they  had  been  assignees  under  such  fiat;  and  as  often  as  any  sudi  Proriiiaii  for 
assignee  shall  die  or  be  lawfully  removed,  and  a  new  assignee  duly  death  or 
appointed,  all  estate,  real  and  personal,  and  such  effects  and  crediu  l^^Sgate^ 
as  were  or  remained  vested  in  such  deceased  or  removed  assignee, 
shall  vest  in  the  new  assignee,  either  alone  or  jointly  with  the  eiistlng 
assignees,  as  the  case  may  require,  without  any  deed  or  conveyance  for 
that  purpose. 

VIII.  Provided  always,  and  be  it  enacted,  That  where  according  to  Certificate  of 
any  laws  now  in  force  any  conveyance  or  assignment  of  any  real  or  Jf  Jii^'jISJ' 
personal  property  of  a  petitioner  would  require  to  be  registered,  en-  to  be  regis- 
rolled,  or  recorded  in  any  registry  office  in  England,  Wales,  or  ^'^^J  w^«ic 
Ireland,  or  in  any  registry  office,  court,  or  other  place  in  Scotland,  '*4*'"^ 

or  any  of  the  dominions,  plantations,  or  colonies  belonging  to  her 
Majesty,  then  in  every  such  case  such  certificate  of  the  appointment 
of  an  assignee  or  assignees  as  is  described  in  an  act  passed  in  the  first 
and  second  year  of  the  reign  of  his  late  Majesty  King  William  the  l  &  2  Wm.  4, 
Fourth,  intituled  *«  An  Act  to  esUblish  a  Court  in  Bankruptcy/'  shall  ^  ^• 
be  registered  in  the  registry  office,  court,  or  place  wherein  such  con* 
veyance  or  assignment  as  last  aforesaid  would  require  to  be  registered, 
enrolled,  or  recorded ;  and  the  registry  hereby  directed  shall  have  the 
like  effect,  to  all  intents  and  purposes,  as  the  registry,  enrolment,  or 
recording  of  such  conveyance  or  assignment  as  last  aforesaid  would 
have  had;  and  the  title  of  any  purchaser  of  any  such  property  as  last  Title  of  pur. 
aforesaid  for  valuable  consideration,  who  shall  have  duly  registered,  belrTvaildated 
enrolled,  or  recorded  his  purchase  deed  previous  to  the  registry  hereby  by  theap- 
directed,  shall  not  be  invalidated  by  reason  of  such  appointment  of  an  ^'^mII^^^' 
assignee  or  assignees  as  aforesaid,  or  the  vesting  of  such  property  in 
him  or  them  consequent  thereupon,  unless  the  certificate  of  such  ap- 
pointment shall  be  registered  as  aforesaid  within  the  times  following 
(that  is  to  say,)  as  regards  the  United  Kingdom  of  Great  Britain  and 
Ireland,  within  two  monihs  from  the  date  of  each  appointment,  and 
as  regards  all  other  places,  within  twelve  months  from  the  date 
thereof. 

IX.  And  be  it  enacted,  That  the  said  asrignees  shall  be  entitled  to  Estate  of  pe- 
claim  and  demand  from  the  said  petitioner,  at  any  time  after  the  said  ^H^j?  ^ 
final  order,  any  estate  and  effects  acquired  by  him  at  any  time  after  vated  in  bb 
such  order  shall  have  been  made ;  and  all  such  estate  and  effects  of  ABsignees. 
what  kind  soever  and  wheresoever  aitnate,  shall  be  absolutely  vested 

in  such  assignees  upon  their  filing  a  copy  of  their  claim,  served  open 
the  petitioner  personally,  or  by  leaving  it  at  the  place  of  residence 
mentioned  in  his  notice  of  petition,  and  they  shall  hold  the  same  in 
Uke  manner  as  they  held  the  estate  and  effects  of  the  petitioner  trans- 

<c )  Ses  7  *  B  V  let.  c.  M,  s.  4,  ptti^ 
d2 
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As^ifrnee  not 
to  take  \nn- 
se&sion  of 
estate,  «:c., 
withi)ut  an 
order  for  the 
puriKwe. 


ferred  by  force  of  the  final  order,  as  hereinbefore  provided  :  provided 
always,  that  no  aisignee  of  any  ioaolvent  ihail  be  anthoriaed  by  virtae 
of  tMa  act  to  take  poasesMOn  of  any  estate  or  effecta  which  tlie  inad- 
Tent  shall  have  acquired  or  become  possessed  of  after  the  making  of 
the  final  order  herein  mentioned,  except  under  the  antbority  <tf  ao 
order  of  the  said  commissioner,  or  of  the  court  of  review  in  baDkraptcy, 
made  for  that  purpose,  and  then  only  to  the  extent  and  at  the  time 
and  in  manner  directed  by  sach  order,  and  after  giving  such  notices, 
and  doing  sach  acts,  matters,  and  things,  as  by  the  roles,  orders,  and 
regulations  made  under  the  authority  of  this  act  shall  be  reqnired 
and  directed  in  that  behalf. 

Proof  of  pre-  X.  Provided  always,  and  it  is  hereby  fnrtiier  enacted,  Tliat  if  any 
'*^^^'""  ^  '°^^  ^^  action  is  brought  againat  any  petitioner  for  or  in  reaped  of 
inaki'ng  of  *°7  ^^^  contracted  before  the  date  of  filing  his  petition,  it  ahaU  be  a 
final  order  to  sufficient  plea  in  bar  of  the  said  suit  or  action  that  such  petitioa 
bar  suiu.        ^^ly  presented,  and  a  final  order  for  protection  and  distributioo 

by  a  commissioner  duly  authorised,  whereof  the  production  of  the  order 
signed  by  the  commissioner,  with  proof  of  his  handwriting,  riiall  be 
sufficient  evidence. 

Proof  of  ap.        XI.  And  be  it  enacted,  That  the  like  evidence  of  the  appomtiDents 
pointmeniof  of  assignees  shall  be  received  as  sufficient  to  prove  such  appoiotments 
assignees.        |^  ^^  courta  and  places  whatsoever  as  is  received  by  the  lawa  now  in 
force  relating  to  bankrupts  to  prove  such  appointments. 

Creditor  or  XII.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  creditor,  or 
offlHai  aksig-  official  assignee  or  other  assignee,  at  any  time  after  the  final  order  diaH 
nuke  motion  ^^«  \ittii  made  to  give  one  month's  notice  to  the  petitioner  either  by 
for  rescinding  personal  service,  or,  if  he  cannot  be  found,  by  service  at  the  place  of 
final  order  in  y^^  residence  mentioned  in  his  notice  of  petition,  that  sudi  credttor 
intends  to  apply  by  motion  to  the  said  commissioner,  or,  in  case  of 
his  death,  resignation,  or  removal,  to  the  commissioner  appointed  to 
succeed  him,  that  the  final  order  be  rescinded  as  far  as  relates  to  the 
protection  of  the  petitioner's  person  from  process,  and  as  far  aa  reUtea 
.  to  the  effect  of  such  order  in  bar  of  suits  and  actions ;  and  the  said 
commissioner  shall,  upon  hearing  the  matter  of  such  motion,  and  any 
evidence  in  support  of  it,  and  what  the  petitioner  has  to  all^^  against 
it,  and  any  evidence  against  it,  and  upon  examining  the  petitioner,  if 
he  shall  desire  to  be  examined,  or  if  the  commissioner  shall  think  fit, 
proceed  to  make  such  rescinding  order  as  is  hereinbefore  mentioned,  if 
he  sees  reason  to  believe  that  the  petitioner  had  not  before  die  making 
of  the  order  sought  to  be  rescinded  made  a  full  disclosure  of  his  estate, 
effects,  and  debts,  or  had  since  the  making  of  such  order  not  given 
notice  to  the  assignees  of  any  property  after  acquired  by  him ;  provided 
that  on  any  such  motion  by  a  creditor  the  official  and  other 
shall  be  duly  served  with  a  month's  notice  to  attend  the 
missioner ;  and  provided  further,  that  notice  of  the  hearing  of  ancii 
motion  shall  be  given  twice  in  the  London  Gazette  and  twice  in  tbe 
same  paper  in  which  notice  of  the  petition  had  been  given,  or  in  aome 
other  paper  circulating  in  the  same  county ;  and  provided  always,  that 
the  said  commissioner,  in  case  he  shall  refuse  to  make  the  rescinding 
order,  shall,  if  he  think  fit,  order  the  petitioner's  costs  of  the  nioti<m 
to  be  paid  by  the  creditor  making  the  motion,  or  by  the  assignee  choaen 
by  the  creditors,  in  case  he  shall  make  the  motion,  but  not  oat  of  the 
petitioner's  estate  and  effects. 

XlII.  Judges  and  eommiuionere  of  hankrupteji  mof  make  ord* 
for  carrying  act  into  execution,     Ordere  to  be  approved  bg  ike  ' 
Chancellor,  and  laid  before  parliament. 

Schedule  to  the  act  repeated  by  sect,  1  <{^  7  4"  8  Vict.  e.  96. 
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▼»KCV, 
BANK> 

An  Act  to  amend  the  Lam  of  Insolvency^  Bankruptcy    ^^H^' 
and  Execution.  [9th  August  1844.]      Au^^m 


ACT, 
18U. 


That  a  petition  foe  protection  from  proceaa  onder  the  said  act  may  p^itjon  for 

be  presented  to  any  court  or  diatrict  conrt  of  bankruptcy  within  the  proteetion 

district  of  which  the  petitioner  shall  have  resided  twelve  calendar  Aom  prooess 

months,  without  any  notice  whatever  being  given  to  any  creditor,  or  in  [l^ed  t  o  «iy 

Che  London  Oaxtlte,  or  any  newspaper.  oourtofbank- 

raprcy  with- 
out any  notice  given. 

II.  And  be  it  enacted,  That  every  petition  for  proteetion  from  pro-  Yarm  of  pctt* 
cess  presented  after  the  commencement  of  this  Act  to  the  court  of  tlon. 
bankruptcy,  or  to  any  district  court  of  bankruptcy,  shall  be  in  the  Vbrm,  i« 
form  specified  in  the  schedule  hereunto  annexed  (A.  No.  1.);  and^*"^ 

such  petition,  and  the  schedule,  required  by  the  said  recited  act  to  be  Pecitiao  aod 
annexed  thereto,  shall  be  verified  by  an  affidavit  of  the  petitioner  in  the  £^^^^fy. 
form  specified  in  the  schedule  hereunto  annexed  (A.  No.  2.) ;  and  affldavit  in 
snch  affidavit  shall  be  sworn  in  like  manner  as  affidavits  in  matters  of  ^J?^|""  'P^ 
bankruptcy  may  be  sworn  by  any  law  now  in  force  relating  to  bank-  °"^* 
rupts,  and  shall  be  annexed  to  such  petition  at  the  time  of  filing  the  Amw,  3, 4, 
flame  ;  and  if  such  petition  and  affidavit  shall  not  be  in  the  form  here-  '"^^ 
in  prescribed  such  petition  shaU  be  diflmissed.  ^t^m 

London,  see 
17  Vict  c  16,i»tf. 

III.  And  be  it  enacted,  That  the  commissioner  authorised  to  aet  Forthwith 
in  the  matter  of  such  petition  shall  forthwith,  after  such  petition  shall  ^j^^'J^'^^' 
have  hern  filed,  cause  notice  of  the  filing  of  such  petition  to  be  given  S^ee^'be 
in  such  manner  as  the  commissioner  shall  direct,  to  the  creditors  fflven  to  cre- 
named  in  the  schedule  of  the  petitioner,  and   resident  within  the  ^!^Jj^t^  {„ 
United  Kingdom,  and  whose  debts  respectively  shall  amount  to  the  theGawttt, 
sum  of  five  pounds,  and  to  be  inserted  in  the  London  Oazetie  and  in  ^^/|.*"f  *. 
some  newspaper  or  newspapers  circulating  within  the  county  wherein  Sr  the  court' 
the  petitioner  shall  reside,  and  shall  thereby  appoint  a  public  sitting  of  appofaited  for 
the  court  whenever  the  commissioner  shall  thiuk  fit  for  the  first  exami-  fi^^f  neti^* 
nation  of  the   petitioner ;  and  the  commissioner  may  adjourn  such  tioner  unA ' 
sitting  from  time  to  time,  and  allow  the  petitioner  to  amend  his  sche-  choice  of  cre- 
dule  and  correct  any  mis-statement  therein,  at  the  discretion  of  the 
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diton'  utlf*  oommitnoiier,  and  the  dioiee  of  the  ereditoft '  Msigiiee  shall  take  J^mtfi 

Bee.  at  such  littiiii^,  or  toy  a4joanimeDt  thereof,  and  shall  be  made  bj  the 

KifJ«,  7.  IMS,  majority  in  number  and  valae  of  the  creditors  who  may  attend,  by 

is^ft tt  themselves  or  their  attomies  dnly  anthorised  by  letters  of  attorney  in 

f^  '       '  that  behalf  before  the  eommissioner  on  snch  day,  provided  that  tbe 

Commteiian-  commissioner  shall  have  power  to  reject  any  person  so  choaen  who  ahall 

cr  may  n^t  appear  to  him  unfit  to  be  such  assignee  as  aforesaid,  or  to  remove  eny 
orratnoTe  the  aagignee ;  and  upon  such  rejection  or  removal  a  new  choice  of  ■«w^lt**- 

S^Imo.  assignee  shall  be  made  in  like  manner. 

i'ro^J^<^        IT.  And  be  it  enacted,  That  the  property  of  ^  petitioner  ahan,  Ibr 
TttUoMMig.  ^6  purposes  of  the  said  recited  act  and  of  this  act,  vest  in  the  aaaigxifle 
nec«  for  the    or  assignees  for  the  time  being,  by  virtue  of  the  appointment  of  snob 
^Ctheap^^  assignee  or  assignees ;  and  every  sneh  assignee  shall  be  deemed  to  be 
paintJD«t(a).  an  oflSoer  of  the  court  in  which  the  petition  shall  be  filed,  and  ahall  be 
liable  as  snch  to  the  control  thereof:  provided  always,  that  the  pro- 
perty of  the  petitioner  shall  in  every  case  be  possessed  and  received  by 
the  official  assignee  alone,  save  where  it  shall  be  otherwise  directed  by 
the  commissioner ;  provided  also,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  or  the  judges  and  commissioners  of  the  court  of  ban]b> 
ruptey  in  London,  or  the  minority  of  them,  if  authorised  so  to  do  by 
the  Lord  Chancellor,  from  time  to  time  to  make  such  orders,  mles,  and 
regulations  for  the  security  of  the  property  of  the  petitioner,  as  he  er 
they  may  judge  reasonable  and  proper. 

b^  Sm.*^     ^'  And  be  it  enacted,  Tbat  upon  such  petition  being  filed  the  oob>- 

comrotitionar  missioner  shall  possess  the  like  power  and  andiority  touching  the 

inupowafor  "^''^*^  ^' ^  property  of  such  petitioner  (except  as  herein  otherwise 

■eiiureofthe  directed),  and  also  to  compel  the  attendance  of  and  to  examine  snch 

Tjroperiyof    petitioner  and  his  wife  and  every  person  known  or  suspected  to  have 

anVule  ex!?'  '^^7  ^^  ^  property  of  such  petitioner  in  his  possession,  or  who  is  sap- 

ninatiuii  of    posed  to  be  indebted  to  such  petitioner,  and  every  person  whom  the 

bimitod  oiher  eommissioner  believes  capable  of  giving  any  information  concerning 

^SSiptS!  the  penoD,  tnde.  baiiJiiB;  or  e^ksT  de4»gt,  or  property  ^loS 

BMk,  6  ]844f  P^tioner,  or  any  information  material  to  the  foil  disclosure  of  the 

foat '  '         dealings  of  such  petitioner,  and  to  enforce  both  obedience  to  such  essmi- 

nation,  and  the  production  of  books,  deeds,  papers,  writings,  and  other 

documents,  as  by  any  law  now  in  force  relating  to  banlcrupts  are  pos- 

sessed  by  tiie  several  courts  authorised  to  act  in  the  prosecution  of  fiats 

in  bankruptcy  touching  the  seisure  of  property  and  the  examination  of 

any  bankrupt  or  other  person  under  a  fiat  in  bankruptcy. 

Any  priioncr  VI.  And  be  it  declared  and  enacted,  lliat  any  prisoner  in  execution 

in  executioa  upon  any  judgment  obtained  in  any  action  for  the  recovery  of  any  debt, 

roent  in  £  either  not  behig  a  trader  within  the  meaning  of  the  statutes  relating  to 

aetkm  for  bankrupts,  or  being  a  trader  within  the  meaning  of  the  said  statutm 

ta^*  tradeT  ^^"^^  debts  amoundng  on  the  whole  to  less  than  three  hundred  pounds, 

orbdnff a  '  may  be  a  petitioner  for  protection  from  proeeas ;  and  every  such  peti- 

tiadcr  whoee  tioner  to  whom  an  interim  order  for  protection  shall  have  been  given 

^S!mL  '^^  °^^  ^f  ^  protected  from  process,  as  provided  by  the  said  recited 

may  by  peti-  act,  but  also  from  being  detained  in  prison  in  execution  upon  any  judg- 

^na>be  pro-  jn&at  obtained  in  any  action  for  the  recovery  of  any  debt  mentioned  in 

moocu  1^  his  schedule ;  and  if  any  such  petitioner,  beings  prisoner  in  execution, 

tnm  being  shall  be  detained  in  prison  in  execution  upon  sny  such  judgment,  it 
pSon^anT  *       ^  lawfol  for  the  cummissioner  to  order  any  officer  who  ahall  have 

SebtnMD-  such  petitioner  in  custody  by  virtue  of  such  execution  to  discharge 

tioned  in  his  f^ich  petitioner  out  of  custody  as  to  such  execution  without  exscting 
Nbadulst  sad  ^^^  ^^^  ^^  ^^^  officer  shall  hereby  be  indenmified  for  so  doing ;  and 
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no  ■herifl^  gaoler,  or  other  person  whatsoerer  thall  be  Hable  to  any  ifiodcuimd 
action  as  for  the  escape  of  any  soch  prisoner  bj  reason  of  snch  his  dis-  "^"1?!!??' 
charge;  and  snch  petitioner  so  dischaiged  shall  be  protected  by  his  SiSia^ 
interim  order  ttom  ail  process  for  snch  time  as  the  commissioner  shall  ^^^^  3  g 
by  snch  interim  order  or  any  renewal  thereof  think  fit  to  appoint,  nntil  13,  of  11M4I 
the  nuking  of  the  final  order  for  protection^  in  the  same  manner  as  if  r»m»»  8. 
inch  petitioner  had  not  been  a  prisoner  in  execntion :  provided  always,  ^^  JW* 
that  after  the  time  allowed  by  any  snch  interim  order  or  any  renewal 
thereof  (as  the  case  may  be)  shall  have  elapsed,  snch  petitioner  shall 
not  by  snch  discharge  be  protected  from  being  again  taken  in  execntion 
npon  snch  judgment,  bnt  snch  judgment  shall  remain  in  fnll  force  and 
effect  notwithstanding  snch  discha^. 

VII.  And  be  it  enacted,  That  whenever  any  snch  petitioner  is  a  If  petitiooer 
prisoner  under  any  process,  attachment,  execntion,  commitment,  or  b«Jiicuitody, 
sentence,  and  is  not  entitled  to  his  discharge  in  manner  aforesaid,  the  entiued^to  te 
commissioner  may,  by  warrant  mnder  his  hand  directed  to  the  person  dischaxged, 
in  whose  custody  sq(&  petitioner  is  confined,  cause  such  petitioner  to  brouiiiuupbr 
be  brought  before  him  for  examination  at  any  sitting  of  the  court,  warnmt. 
either  public  or  private,  and  the  expense  of  bringing  snch  petitioner  fi^n^  \^ 
shall  be  paid  out  of  his  estate,  and  snch  person  shall  be  indemnified  poit ' 

by  the  warrant  of  the  commissioner  for  bringing  up  such  petitioner. 

VIII.  And  be  it  enacted.  That  if  any  petitioner  for  protection  from  in  esw  of 
process  shall  die  after  the  filing  of  his  petition,  the  commissioner  may  ^^  ^^  I^ 
proceed  in  the  matter  of  such  petition,  for  the  discovery  and  distri-         *' 
bation  of  his  property,  as  he  might  have  done  if  tiie  petitioner  were 

living. 

IX.  And  be  it  enacted.  That  the  wearing  apparel,  bedding,  and  Wetxtaf  ap. 
other  necessaries  of  the  petitioner  and  his  family,  and  the  working  SSg/wwidnc 
tools  and  implements  of  the  petitioner,  not  exceeding  in  the  whole  the  toofi^  &c.v7 
▼fliue  of  twenty  pounds,   may  be  excepted  by  the  petitioner  in  his  ^^  ^'jff!^ 
petition  from  tiie  operation  &t  the  said  recited  act  ana  of  this  act,  and  frora13?'* 
m  such  case  shall  be  altogether  excluded  from  the  operation  of  the  said  oMration  of 
acts:   provided  always,  that  such  excepted  articles  with  the  values  ^'^^ 


always,  that  such  excepted 
thereof  respectively,  to  be  ascertained  and  appraised,  if  the  commis- 
sioner shidl  think  fit,  in  such  manner  as  he  shall  direct,  be  ftiUy  and 
truly  described  by  the  petitioner  in  his  schedule,  but  otherwise  the 
exception  thereof  sludl  be  of  no  force  as  to  any  part  of  the  same. 

X.  And  be  it  enacted.  That  nntfl  an  assignee  shall  be  chosen  by  the  official  «• 
creditors  of  any  petitioner  for  protection  from  process  the  official  >lRnee  Tnaj 
assignee  nominated  by  the  commissioner  upon  the  filing  of  the  petition  d?um' a?*' 
of  such  petitioner  shall  be  enabled  to  act,  and  shall  be  deemed  to  be,  aignceap- 
to  all  intents  and  purposes,  a  sole  assignee  of  the  property  of  snch  P^^^'  "^^ 
petitioner,  and.  if  the  commissioner  shall  so  order,  may  sdl  or  other-  ^^  if  ^^ 
wise  dispose  of  such  property  or  any  part  thereof,  and  make  soch  miaiioaerao 
aUowance  out  of  the  property  of  such  petitioner  for  the  support  of  mate  allow, 
himself  and  his  family  as  the  commissioner  shall  direct;  and  the  pro-  anceto  peti- 
perty  vested  in  any  ofl^dal  assignee  alone  or  jointiy  with  any  assignee  ^^^^ 
chosen  by  creditors  under  the  said  recited  act,  this  act,  or  either  of      **'PPO''* 
them,  shall  not  remain  in  such  official  assignee  alone,  or  jointly  with  ^^^^amtv 
snch  assignee  chosen  by  creditors,  if  such  official  assignee  shall  resign  vested  in  offl- 
or  be  removed  from  his  office,  nor  in  the  heirs,  executors,  or  ad-  ciaiaaignee 
ministraturs  of  soch  oiBcial  assignee,  nor  in  the  surviving  assignee  ^<xettor. 
alone,  in  case  of  the  death  of  soch  official  assignee,  bnt  all  such 
property  shall  in  every  such  case  go  to  and  be  vested  in  the  successor 
in  office  of  such  offidal  assignee  alone,  or  jointiy  with  the  assignee  f^^\\^* 
chosen  by  the  creditors  (if  any),  as  the  case  may  be ;  and  whenever  jwk.  ' 
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If  petition 
dismlued,  all 
act*  there- 
tofore done 
according  co 
the  act  to 
be  good  and 
valid. 


any  mch  petition  shall  have  been  or  shall  be  dismiaaed  all  aaks  and 
diapositiona  of  property,  and  paymenta  duly  made,  and  all  otber  acta 
theretofore  done  by  any  assignee,  or  any  person  or  persona  acting 
under  his  authority,  or  by  any  measenger  or  other  person  under  the 
authority  of  the  commissioner,  acoordiog  to  the  prorisiona  of  the  said 
recited  act  and  of  this  act  or  either  of  tibem,  shall  be  good  and  Tulid, 
but  the  property  of  the  petitioner  shall  otherwise  in  such  case  revest 
in  such  petitioner ;  provided,  however,  that  no  action  or  suit  shal]  be 
proaecuted  or  commenced  against  such  assignee,  messenger,  or  other 
person  or  persona  acting  as  aforesaid,  except  to  reooTcr  uiy  property 
of  such  petitioner  detained  after  an  order  made  by  the  commiasioncr 
for  the  delivery  thereof,  and  demand  made  thereupon. 

Aa»igneei  XI.  And  be  it  enacted,  That  all  powers  vested  in  any  petitioner  Ibr 

TOwen^niSch  P''<>^^^on  from  process,  whose  eatate  shall,  under  the  proviaiona  of  the 
Qie  petitioner  said  recited  act,  of  this  act,  or  of  either  of  them,  have  been  vested  in 
might  have  an  assignee  or  assignees,  which  such  petitioner  might  legally  execate 
h^iTown*  ^^  ^^^  ^  ^^^  benefit  (except  the  right  of  nomination  to  any  vacant  eocle- 
benefit.  siaatical  benefice),  shall  be  hereby  vested  in  soch  assignee  or  asaigneea» 

to  be  by  such  assignee  or  assignees  executed  for  the  benefit  of  the 
creditors  of  such  petitioner  under  this  act  in  such  manner  as  soch  peti- 
tioner might  have  executed  the  same. 

Where  lease  XII.  And  be  it  enacted.  That  in  all  cases  in  which  any  such  peti- 
*<^P^  bv  tioner  shall  be  entitled  to  any  lease  or  agreement  for  a  lease,  and  his 
Mtuiouer  not  usigoce  or  assignees  shall  accept  the  same,  and  the  benefit  thereof,  as 
liable  for  the  part  of  such  petitioner's  property,  the  said  petitioner  shall  not  be  liable 
'^^  to  pay  any  rent  accruing  aftier  the  filing  of  his  petition,  nor  be  in  any 

manner  sued  after  such  acceptance,  in  respect  of  any  subsequent  non- 
observance  or  nonperformance  of  the  conditions,  covenants,  or  agree* 
Assignees  not  ments  therein  contained :  provided  that  in  all  such  cases  aa  aforesaid 
whetiuRr'to'  ^^  '^  ^  lawAU  for  tlie  lessor  or  person  agreeing  to  make  auch  kaae, 
accept  the  ^  heirs,  executors,  administrators,  or  assigns,  if  the  said  assignee  or 
lease,  the  assignees  shall  decline,  upon  his  or  their  being  required  so  to  do,  to 
apply  to*t]te  ^^^i™ii>^  whether  he  or  they  will  or  will  not  accept  audi  lease  or 
court.  agreement  for  a  lease,  to  apply  to  the  commissioner,  praying  that  he 

or  they  may  either  so  accept  tiie  same,  or  deliver  up  such  lease  or 
agreement  for  a  lease,  and  the  possession  of  the  premises  demised  or 
intended  to  be  demised ;  and  the  commissioner  snail  thereupon  make 
such  order  as  in  all  the  circumstances  of  the  case  shall  seem  meet  and 
just,  and  such  order  shall  be  binding  on  all  parties. 


Assignees 
may  sue  In 
their  own 
t 


may  make 
composition 
for  debts  { 


may  submit 
differences  to 
arbitration. 

ProviHO  fbr 
convent  of 
creditors  to 
compositions 


XIII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  assignee  or 
assignees  of  any  such  petitioner,  and  such  assignee  or  assignees  shall 
be  hereby  empowered  to  sue,  from  time  to  time  as  there  may  be  occa- 
sion, in  his  or  their  own  name  or  names,  for  the  recovery,  obtaining* 
and  enforcing  of  any  property  or  rights  of  such  petitioner,  but  in  trust 
for  the  benefit  of  the  creditors  o(  such  petitioner,  according  to  the  pro- 
visions of  the  said  recited  act  and  this  act,  and  to  give  such  dischar^ 
and  discharges  to  any  person  or  persons  who  shall  be  respectively  in- 
debted to  such  petitioner  as  may  be  requisite ;  and  to  make  composi- 
tions with  any  debtors  or  accountants  to  such  petitioner,  where  the 
same  shall  appear  necessary,  and  to  take  such  reasonable  part  of  any 
such  debts  as  can  upon  such  composition  be  gotten  in  full  discharge  of 
sach  debts  and  accounts ;  and  to  submit  to  arbitration  any  difference 
or  dispute  between  such  assignee  or  assignees  and  any  person  or  per- 
sons for  or  on  account  or  by  reason  of  any  matter,  cause,  or  thing 
relating  to  the  property  of  such  petitioner:  provided  nevertheless, 
that  no  such  composition,  or  submission  to  arbitration,  shall  be  made, 
nor  any  suit  in  equity  be  commenced,  by  any  such  assignee  or  as* 
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■igneei,  without  the  consent  in  writing  of  the  major  part  in  value  ot"^  arbitra- 
the  creditors  of  such  petitioneti  who  shall  meet  together  pursuant  to  a  *""* 
notice  of  such  meeting,  to  be  published  at  least  fourteen  days  before 
such  meeting  in  the  London  GazetUt  and  also  in  some  newspaper 
usually  circulated  in  the  neighbourhood  of  the  place  where  such  peti- 
tioner had  his  last  usual  residence  before  the  filing  of  his  petition,  nor 
without  the  approbation  of  the  commissioner. 

XIV.  And  be  it  enacted.  That  in  all  matters  wherein  creditors  shall  Creditois  to 
▼ote,  or  wherein  the  assent  or  dissent  of  creditors  shall  be  exercised  in  fng^^^anee 
pursuance  of  or  in  carrying  into  effect  the  said  recited  act  or  this  act,  due  to  them 
every  creditor  shall  be  accounted  such  in  respect  of  such  amouut  only  fVi^'Suef^ 
as  upon  an  account  fairly  stated  between  the  parties,  after  allowing  the 
value  of  mortgaged  property,  and  other  such  available  securities  and 
liens,  shall  appear  to  be  the  balance  due ;  and  that  all  disputes  arising 
in  such  matters  concerning  any  such  amount  shall,  upon  application 
duly  made  in  that  behalf,  be  examined  into  by  the  commissioner,  who 
slftill  have  power  to  determine  the  same,  and,  if  it  seem  fit,  to  refer 
the  examination  thereof  to  an  officer  of  the  said  court:   provided 
ftlways,  that  the  amount  in  respect  of  which  any  such  creditor  shall 
vote  in  any  such  matter  shall  not  be  conclusive  of  the  amount  of  his 
or  her  debt  for  any  ulterior  purposes,  in  pursuance  of  the  provisions  of 
this  act. 

XY.  And  be  it  enacted,  That  if  any  such  petitioner  shall  at  the  Where  the 
time  of  filing  his  petition,  or  at  any  tiine  before  such  petitioner  shall  ^^^fd^iy' 
become  entitled  to  his  final  order  according  to  this  act,  have  any  entitled  to 
government  stocks,  funds,  or  annuities,  or  any  of  the  stock  or  shares  atock,  the 
of  or  in  any  public  company,  either  in  England,  Scotland,  or  Ireland,  ^'llrueMT 
standing  in  his  own  name  in  his  own  right,  it  shall  be  lawful  for  the  transfer, 
commissioner,  whenever  he  shall  deem  fit  so  to  do,  to  order  all  per- 
sons whose  act  or  consent  is  thereto  necessary  to  transfer  the  same 
into  the  name  of  such  assignee  or  assignees  as  aforesaid ;  and  all 
such  persons  whose  act  or  consent  is  so  necessary  as  aforesaid  shall  be 
hereby  indemnified  for  all  things  done  or  permitted  pursuant  to  such 
order. 

XVI.  And  be  it  enacted.  That  whenever  any  assignee  shall  die,  ^^j^^^^^y 
resign,  or  be  removed  or  a  new  assignee  shall  be  duly  appointed,  no  the  death  or 
action  at  law  or  suit  in  equity  shall  be  thereby  abated,  but  the  court  in  removal  of 
which  any  action  or  suit  is  depending  may,  upon  the  suggestion  of  *"'^8°^'** 
such  death,  resignation,  or  removal,  and  new  appointment  (if  any), 

allow  the  name  or  names  of  the  surviving  or  new  assignee  to  be  sub- 
stituted in  the  place  of  the  former,  and  such  action  or  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  said  surviving  or  new  as- 
signee, in  the  same  manner  as  if  he  had  originally  commenced  the 
same. 

XVII.  And  be  it  enacted.  That  if  any  petitioner  for  protection  from  Ooodj  Jn 
process  shall,  at  the  time  of  filing  his  petition,  by  the  consent  and  per-  ^^^  or  dV 
mission  of  the  true  owner  thereof,  have  in  his  possession,  order,  or  position  of 
disposition  any  goods  or  chattels  whereof  such  petitioner  was  re-  P^{JU!|°?7* 
puted  owner,  or  whereof  he  had  taken  upon  him  Uie  sale,  alteration,  wAirrouted 
or  disposition  as  owner,  the  same  shall  be  deemed  to  be  the  property  owner,  to  be 
of  such  petitioner,  so  as  to  become  vested  in  the  assignee  or  assignees  ^'^^^  ^^ 
for  the  time  being  of  the  estate  and  effects  of  such  petitioner ;  pro-  ^'^^^  '' 
vided  that  no  transfer  of  assignment  of  any  ship  or  vessel,  or  any 

share  thereof,  made  as  a  security  for  any  debt  or  debts,  either  by  way 
of  mortgage  or  assignment,  duly  registered  according  to  the  provisions 
of  an  act  made  in  the  session  of  parliament  held  in  the  third  and 
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fourth  yean  of  the  rrign  of  bU  kte  Mtjerty  King  WakUm  tlie  Fbol 
3  &  4  Wni  4  intitaled  "  An  Act  for  the  legietering  of  Britiih  VeeMli/'  fhiU  bt  :> 
c  38w        '  '  Talidated  or  affected  l^  reason  of  inch  poaMsnon,  order,  or  dispftita 

of  the  tame  aa  aforeiaid. 


Dtetrannot 
to  he  •▼all- 
able  for  more 
than  one 
yev^nnL 


Volunury 
ftrefercnoe 
mudulent 
and  void  as 
affaintt  anig- 


PxoTlsa 


ProvUioDS  of 
3  Geo.  4,  C.39. 
extended  to 
the  auignees 
of  insolvent 
p«titios»n. 


Wanantof 
attorney  and 
eogDOTlt  acti- 
onem not  to 
be  ncted  apon 
agtdnst  pro- 
perly off  naol- 
Tcnt  pcii- 


XYIII.  And  be  it  enacted.  That  no  distreaa  f^  rent  «ade  ^ 
leried,  after  the  filing  of  any  peUtion  for  protection  from  procesi,  sp 
the  gooda  or  effects  of  the  petitioner,  shall  be  STailable  for  more  tw 
one  year's  rent  accrued  prior  to  the  6ling  of  sodi  petition,  bst  tbc 
the  landlord  or  party  to  whom  the  rent  shall  be  doe  ahall  and  dst^ 
a  creditor  for  the  OTcrplns  of  the  rent  due.  and  for  whidi  the  ^f^rec 
shall  not  be  available,  and  entitled  to  all  the  proTinoiis  m«le  sx 
creditors  by  the  said  recited  act  or  by  this  act. 

XIX.  And  be  it  enacted,  That  if  the  petitioner  shall«  before  or  d^ 
the  filing  of  his  petition,  in  contemplation  of  his  becoming  to^lv^ 
or  being  in  insolvent  circnmstancea,  Toluntarily  convey,  aangn,  trar.4* 
charge,  deliTer,  or  make  over  any  estate,  real  or  personal,  secant?  ix 
money,  bond,  bill,  note,  money,  goods,  or  effects  whatsoever,  to  i^ 
creditor  or  creditors,  or  to  any  person  or  persons,  in  tmst  for  or  t>  :r 
for  the  nse,  benefit,  or  advantage  of  any  creditor  or  creditors,  or  to  k* 
person  who  is  or  may  be  liable  aa  snrety  for  such  petitioner,  e^ 
such  conveyance,  assignment,  transfer,  charge,  delivery,  and  w»s^ 
over  shall  be  deemed  fraadalent  and  void  as  against  any  assigwt^' 
assignees  of  the  estate  and  effects  of  such  petitioner  appointed  tiik. 
the  provisions  of  the  said  recited  set  and  of  this  set,  or  of  atha/ 
them :  provided  always,  that  no  such  conveyance,  aaaignment,  txvssiC' 
charge,  delivery,  or  making  over  shall  be  so  deemed  fraadaleot  c^ 
void  if  made  at  any  time  prior  to  three  months  before  the  filing  ^^ 
petition,  and  not  with  the  view  or  intention,  by  the  party  so  onn^^<T^- 
assigning,  transferring,  charging,  delivering,  or  making  over,  of  p^ 
tioning  the  court  for  protection  from  process. 

XX.  And  be  it  enacted,  That  the  provisions  of  an  act  passed  io  ^ 
third  year  of  the  reign  of  bis  late  Majesty  King  George  the  Focrth 
intituled  **  An  Act  for  preventing  Frauds  upon  Creditors  bj  secrr- 
'Warrants  of  Attorney  to  confess  Judgment,"  shall  extend  to  t:' 
assignee  or  assignees  of  every  petitioner  for  protection  from  process 
whose  estate  shall,  after  the  expiration  of  twenty-one  days  nest  t:^-^- 
his  execution  of  soch  warrant  of  attorney,  or  giving  of  such  oogo?^^ 
actionem  as  therein  mentioned,  be  vested  in  an  assignee  or  s5s«- 
nees  under  the  provisions  of  the  said  recited  act  and  of  this  set  (' 
of  either  of  them,  as  if  the  said  act  so  intituled  as  aforesaid  hsd  beea 
expressly  herein  enacted ;  and  e^ery  such  warrant  of  attorney,  f^'- 
judgment  and  execution  thereon,  and  every  such  cognovit  sctiooen^ 
and  judgment  entered  up  thereon,  and  execution  taken  oat  on  t^^ 
yidgment  as  are  declared  by  the  said  last-mentioned  act  to  be  fna^ 
lent  and  void  against  the  assignees  mentioned  therein,  shall  be  dees^ 
equally  fraudulent  and  void  against  the  assignee  or  assignees  of  the  e^* 
of  sodi  petitioner,  and  auch  assignee  or  assignees  shall  be  entitled  w 
recover  back  and  receive,  for  the  use  of  the  creditors  of  sndx  p^^ 
tioner,  all  the  monies  levied  and  effects  seised  under  or  by  virtu  >^ 
any  such  judgment  or  execution. 

XXI.  And  be  it  enacted.  That  in  all  cases  where  any  petitionerf' 
protection  from  process,  whose  estate  shall  have  been  vested  is  >^ 
assignee  or  assignees  under  the  provisions  of  the  said  recited  act  aij 
of  this  act  or  uf  either  of  them,  shall  hate  executed  any  warnot « 
attorney  to  confess  judgment,  or  shall  have  given  any  cognovit  a^ioQ^ 
or  bill  of  ssle,  whether  for  a  valuable  consideration  or  othervisCi  i* 
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penon  shall,  alter  the  fiKog  of  the  petitioD  of  rach  petitioDer,  airail  Sf^^'J^*^ 
himself  of  any  ezecution  issued  or  to  be  issued  upon  any  judgment  ob-  tjoof 
tained  or  to  be  obtained  upon  such  warrant  of  attorney  or  cognovit 
actionem,  either  by  seizure  and  sale  of  the  property  of  such  petitioner 
or  any  part  thereof,  or  by  sale  of  such  property  theretofore  seized,  or 
any  part  thereof,  or  ayail  himself  of  such  bUl  or  sale,  but  that  any  per- 
son or  persons  to  whom  any  sum  or  sums  of  money  shall  be  due  in 
respect  of  any  such  warrant  of  attorney  or  cognovit  actionem,  or  of 
such  bill  of  sale,  shall  and  may  be  a  creditor  or  creditors  for  the  same 
under  the  said  recited  act  and  this  act. 

XXII.  And  be  it  enacted,  That  the  final  order  to  be  made  under  Final  order  to 
the  provisions  of  the  said  act  as  amended  by  this  act  shall  protect  the  ^nonVf  the 
person  of  the  petitioner  from  being  taken  or  detained  under  any  pro-  petiUoner 
cess  whatever  in  the  cases  hereinafter  mentioned ;  (that  is  to  say,)  |roin  proocti 
from  all  process  in  respect  of  the  several  debts  and  sums  of  money  due  thedebt?OT^ 
or  claimed  to  be  due  at  the  time  of  filing  the  petition  from  such  peti-  tunm  herrin 
tioner  to  the  several  persons  named  in  his  schedule  as  creditors,  or  Particularly 
as  claiming  to  be  creditors  for  the  same  respectively,  or  for  which  such  "™  '""    ' 
persons  shall  have  given  credit  to  such  petitioner  before  the  time  of  uJljJ'' J^ 
filing  such  petition,  and  which  were  not  then  payable,  or  in  reepect  of 

the  claims  of  any  other  persons  not  known  to  such  petitioner  at  the 
time  of  making  the  final  order,  who  may  be  indorsees  or  holders  of  any 
negotiable  securities  set  forth  in  such  schedule :  provided  always,  that  Speciflcation 
every  such  final  order  may  be  mode  without  specifying  therein  any  ^f necw»ry 
such  debt  or  debts,  or  sum  or  sums  of  money,  or  claims  as  aforesaid,  in  final  order, 
or  naming  therein  any  such  creditor  or  creditors  as  aforesaid ;  and  ,.       _ 
such  final  order  shaU  be  in  the  form  specified  in  Schedule  (A.  No.  3.)   iST' 

XXIII.  And  be  it  enacted.  That  if  any  such  petitioner,  being  a  If  prisoner  tie 
prisoner  in  execution  at  the  time  of  filing  his  petition,  shall  be  detained  ^^^."^^^ 
in  prison  for  any  debt  or  claim  in  respect  of  which  he  is  protected  nipect  of 
from  process  by  his  final  order,  it  shall  be  lawful  for  the  commissioner  which  he  is 
to  order  any  officer  who  shall  have  such  petitioner  in  ctutody  by  virtue  S^mmU^oner 
of  such  ezecution  to  discharge  such  petitioner  without  exacting  any  may  order  his 
fee ;  and  such  officer  shall  be  hereby  indemnified  for  so  doing.  discharge. 

fomif  96, 
po§t. 

XXIV.  Provided  always,  and  be  it  enacted,  That  if  on  the  day  of  if  it  appear  to 
the  first  exsmination  of  the  petitioner,  or  at  any  adjournment  thereof,  JjJJJ^JjJ,**""*' 
it  shall  appear  to  the  commissioner  that  the  debts  of  the  petitioner,  or  debts  (J  the 
any  of  them,  were  contracted  by  any  manner  of  fraud  or  breach  of  petitioper 
trust,  or  by  any  prosecution  whereby  he  had  been  convicted  of  any  ^^edby 
offence,  or  without  having  at  the  time  a  reasonable  or  probable  expecta-  fraud  or 
tion  of  being  able  to  pay  such  debt  or  debts,  or  that  such  debts,  or  any  ^^^^^ 

of  them,  were  contracted  by  reason  of  any  judgment  in  any  proceeding  ^ay  U)  be'  "^ 
for  breach  of  the  revenue  laws,  or  iu  any  action  for  breach  of  promise  named  for 
of  marriage,  seduction,  criminal  conversation,  libel,  slander,  assault,  S^/^^%, 
battery,  nalicious  arrest,  malicious  suing  out  a  fiat  of  bankruptcy,  or  protection  ; 
malicious  trespass,  or  that  the  petitioner  has  parted  with  any  of  his  out  if  other- 
property  since  the  presenting  of  his  petition,  the  commissioner  shall  of  such  day^ 
not  be  authorised  in  any  such  case  to  name  any  day  for  making  such  to  be  given. 
final  order,  or  to  renew  such  interim  order ;  and  in  every  such  case 
wherein  any  such  petitioner  shall  have  been  a  prisoner  in  ezecution  rcrm,  8B, 
and  discharged  out  of  custody  by  order  of  the  commiasioner  under  the  po*i' 
provision  herein  in  that  behalf  contained,  such  petitioner  shall  be 
remanded  by  an  order  of  the  commissioner  to  his  former  custody ;  but  Form.  21, 
if  none  of  the  matters  aforesaid  shall  so  appear,  and  the  commisdioner  ^'^' 
shall  be  satisfied  that  the  petitioner  has  made  a  full  discovery  of  his 
astate,  effects,  debts,  and  credits,  it  shall  then  be  lawful  for  the  com- 
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missioner  to  cause  notice  to  be  given  that  on  a  certain  day,  to  be  named 
therein,  he  will  proceed  to  make  anch  final  order,  nnleaa  canae  be  ■bovn 
to  the  oontrarj. 

.Sum«  payable     XXV.  And  be  it  enacted,  That  erery  anm  of<noney  whidi  shall  be 

ariiiuity*to  be  P^J"^*®  ^1  ^^f  ^  «nnaity  or  otherwise,  at  any  ftitore  lime  or  times, 

dcemai  dcbu  ^7  ^irtne  of  any  bond,  covenant,  or  other  secnrities  of  any  nature  wbat- 

and  theannu-  soever,  shall  be  deemed  and  taken  to  be  debts  within  the  meaning  of 

"SitiS  for    ^^  ■»»'*  recited  act  and  of  this  act :  provided  always,  that  every  person 

the  value        who  would  be  a  creditor  of  any  petitioner  for  protection  from  prooe» 

tAereoT.  for  such  sum  or  aums  of  money,  if  the  same  were  presently  due,  shill 

be  admissible  as  a  creditor  of  such  petitioner  for  the  value,  and  do 

more,  of  auch  sum  or  sums  of  money  so  payable  as  aforesaid,  which 

value  the  commissioner  authorised  to  act  in  the  matter  of  the  petition 

ahall,  upon  application  at  any  time  made  in  that  behalf,  ascertain, 

regard  being  had  to  the  original  price  given  for  auch  sum  or  sums  of 

money,  dexiucting  therefrom  such  diminution  in  the  value  thereof  is 

shall  have  been  caused  by  the  lapse  of  time  since  the  grant  thereof  to 

the  time  of  filing  such  petition ;  and  such  creditor  shall  be  entitled 

in  respect  of  such  value  to  the  benefit  of  all  the  proviaions  made  for 

creditors  by  the  said  recited  act  or  by  this  act,  without  prgodioe 

nevertheless  to  the  respective  securities  of  such  creditor,  ezoepHng  u 

respects  the  effect  of  the  final  order  whidi  shall  be  obtained  by  socfa 

petitioner  under  the  provisions  of  the  said  recited  act  and  of  this  act 

Fina]  order  XXVI.  Provided  always,  and  be  it  enacted.  That  the  final  order  fiv 
JJ^^'^^'^  protection  from  process  shall  and  may  extend  to  all  process  issning 
oontenpt  in  from  any  court  for  any  contempt  of  court,  ecclesiastical  or  dvil,  for 
nonpaymeot  nonpayment  of  money  or  of  costs  or  expenses  in  any  such  court;  and 
to  oMuTin^  tbat  in  such  case  such  final  order  shall  be  deemed  to  extend  also  to  ill 
cunred  by  ooats  which  the  petitioner  would  be  liable  to  pay  in  consequence  or  by 
tuWcS'to'"*  reason  of  such  contempt,  or  on  purging  the  same ;  and  that  every  final 
r^wttnn.  order  as  to  any  debt  or  damages  of  any  creditor  of  the  petitioner  shall 
be  deemed  to  extend  also  to  all  costs  incurred  by  such  creditor  before 
Form,  97*  the  filing  of  the  petitioner's  schedule  in  any  action  or  suit  brought  by 
'*^*  such  creditor  against  the  petitioner  for  the  recovery  of  the  same ;  and 

that  all  persons  as  to  whose  demands  for  any  such  costs,  money,  or 
expenses  as  aforesaid  the  final  order  obtained  by  the  petitioner  ihaU 
be  adjudged  to  extend  shall  be  deemed  and  taken  to  be  creditors  of 
such  petitioner  in  respect  thereof,  and  entitled  to  the  benefit  of  all  the 
provisions  made  for  creditors  by  the  said  recited  act  or  by  this  act: 
subject  nevertheless  to  such  ascertaining  of  the  amount  of  the  said 
demanda  as  may  be  had  by  taxation  or  otherwise,  and  to  such  exami- 
nation thereof  as  is  herein  provided  in  respect  of  all  claims  to  a  dividend 
of  such  petitioner's  estate  and  effects. 

AdJ^rament  XXVII.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  commis- 
tionof flud'  sioner,  at  the  time  appointed  for  making  the  final  order  for  protection 
order.  from  process,  or  at  any  adjournment  thereof,  to  adjourn  the  considera- 

tion of  such  final  order  tine  die. 

If  final  order  XXVIII.  And  be  it  enacted.  That  if  for  any  of  the  causa  in  that 
adjourned'  ^^^If  aforesaid,  no  day  be  named  for  making  the  final  order,  or  if  the 
MM  die»  the  consideration  of  such  final  order  be  adjourned  Hne  die,  or  such  final 
d^ia*  *^or  ^^^^^  ^  refused,  the  commissioner  shall  have  the  power,  after  the 
such  Sme  aa  expiration  of  such  time  subsequent  to  the  filing  of  the  petition  as, 
it  thbiksjuvt,  having  regard  to  all  the  circumstances  of  the  insolvency,  and  the  con- 
to  tiw'ini^^^  duct  of  the  petitioner  as  an  insolvent  debtor  before  and  after  his  insol- 
vency and  vency,  the  commissioner  shall  think  just,  and  after  hearing  the  petitioner 
the  conduct    or  any  of  his  creditors,  or  his  or  their  oonnsel  or  attomies,  to  maks  an 
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order  to  protect  the  petitioner  from  being  taken  or  detained  under  any  of  the  insoi. 
proceH  whaterer  for  or  in  respect  of  the  several  debts  and  sums  of  ^^^  "^^y 
money  due  or  claimed  to  be  dae  at  the  time  of  filing  his  petition,  from  order  to  pro- 
the  said  petitioner,  to  the  several  persons  named  in  his  schedule  as  teci  him  from 
creditors  or  as  claiming  to  be  creditors  for  the  same  respectively,  or  for  Iri^nment 
which  such  persons  shoold  have  given  credit  to  the  said  petitioner  in  respect  of 
before  the  time  of  filing  his  petition,  and  which  were  not  then  payable,  the  debts,  &c., 
and  as  to  the  claims  of  all   other   persons  not   known  to  the  said  hir8dvBdul& 
petitioner  at  the  time  of  making;  such  order,  who  may  be  endorsers  or 
holders  of  any  negotiable  lecurity  set  forth  in  his  said  schedule :  pro-  j^yjg^  13^ 
▼iUed  always,  that  no  debtor  shall  be  imprisoned  on  any  process  for  i854,  pott, 
more  than  twelve  calendar  months  for  any  debt  contracted  before  filing  jrorm^  S8 
his  petition,  in  esse  the  final  order  shall  be  refused  or  shall  not  be  29,  poit.  * 
made,  or  in  case  the  protecting  order  shall  not  be  renewed. 

XXIX.  And  be  it  enacted,  That  if  such  petitioner  shall  be  taken  or  Petitioner 
detained  under  any  process  whatever  for  any  debt  or  claim  in  respect  taken  or  de- 
of  which  he  is  protected  from  process  by  such  order  as  last  aforesaid  J^JJIjJjJJf" 
it  shall  be  lawful  for  the  commissioner  to  order  any  officer  who  shallr  meh  onfer 
have  such  petitioner  so  in  custody  to  discharge  sach  petitioner  there-  ^J^J^^'^' 
from,  without  exacting  any  fee;    and  such   officer   shall  be  hereby      J^' 
indemnified  for  so  doing.  i»44.'po»/, 

Form,  32, 

XXX.  And  whereas  it  may  sometimes  happen  that  a  debt  of,  or  ''^' 
claim  upon,  or  baluice  due  from  a  petitioner  for  protection  from  pro-  JJJjJJ^i'iiie' 
cess  may  be  specified  in  his  schedole  so  sworn  to  as  aforesaid  at  an  without 
amount  which  is  not  exactly  the  actual  amount  thereof,  without  any  fnud,  act  to 
culpable  negligence  or  fraud  or  evil  intention  on  the  part  of  such  Sie  amiai'"" 
petitioner:  Be  it  enacted,  That  in  such  case  the  commissioner  shall  amount  uf 
allow  the  schedule  to  be  amended  in  that  behalf;  and  in  every  case  in  <^'< 
which  an  amendment  of  the   schedule   shall   be   allowed,   the  said 
petitioner  shall  be  entitled  to  every  benefit  and  protection  of  the  said 

recited  act  and  of  this  act ;  and  the  creditor  in  that  behalf  shall  be 
entitled  to  the  benefit  of  all  the  provisions  made  for  creditors  by  the 
■aid  recited  act  and  by  this  act  in  respect  of  the  actual  amount  of  such 
debt,  claim,  or  balance,  and  neither  more  nor  less  than  the  same,  to  all 
intents  and  purposes,  such  error  in  the  said  schedule  notwithstanding. 

XXXI.  And  be  it  enacted.  That  whenever  after  an  audit  there  shall  How  divi. 
appear  to  the  commissioner  to  be  in  the  hands  of  the  official  assignee  *^^  ^o  b» 
any  balance  wherewith  a  dividend  may  be  made,  proceedings  shall  be  ""    ^ 
had  forthwith,  under  the  direction  of  the  commissioner,  for  making 

such  dividend,  and  also,  when  it  shall  appear  necessary,  for  correcting 
and  ascertaining  the  list  of  creditors  entitled  to  receive  the  same ;  and 
notice  of  any  sitting  of  the  court  ordered  to  be  held  for  such  ascertain-  Notice  of 
ing  of  debts,  or  for  an  audit,  or  for  declaring  a  dividend  thereupon,  or  sittings 
for  all  such  purposes,  shall  be  given  for  such  time  and  in  such  manner  Fomu,  34, 
as  the  commissioner  «hall  from  time  to  time  direct ;  and  such  dividend  ^»  f**^' 
shall  be  made  amongst  the  creditors  of  the  petitioner  whose  debts  shall 
be  admitted  in  his  schedule  sworn  to  by  the  petitioner,  and  amongst 
such  other  creditors  (if  any)  who  shall  prove  their  debts  in  pursoance 
of  any  order  of  the  commissioner  to  be  made  in  that  behalf,  in  pro- 
portion to  the  amount  of  the  debts  so  admitted,  or  so  admitted  and 
proved,  as  the  case  may  be :  provided  always,  that  if  the  petitioner,  or  Examination 
any  creditor  or  assignee,  shall  object  in  whole  or  in  part  to  any  debt  ofobjections 
tendered  to  be  so  proved  as  aforesaid,  or  to  any  debt  mentioned  in  the        ^  *  "^' 
schedule  of  the  petitioner,  or  if  any  person  whose  demand  is  stated  in 
such  schedule,  but  is  not  admitted  therein  to  the  extent  of  such  demand, 
shall  claim  to  be  admitted  as  a  creditor  for  the  whole  of  soch  demand, 
or  for  more  thereof  than  is  so  admitted,  the  said  objections  and  claims 
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■haU,  Qpoo  appHcttioii  duly  made,  be  mramhiwi   into  by  thi  a» 

Bimoner,  and  tha  dedaioa  of  the  coimniaaiofier  tfaereopoo  ibtll  br 

ooncloatve  with  respect  to  tlie  tide  of  aadi  creditor  or  creiSton  to  ka 

Conunto-        ^"^  ^^^^  fiban  of  rach  dividend:  prorided  alwayi,  ttwt  if  in  any  okk 

Bioner  may      shall  appear  expedient,  it  shall  be  lewfiil  at  any  tinie  for  the  cob- 

ofdebttf'^  missioner,  by  notice  aa  may  be  directed  in  that  behalf,  to  caose  aU  ar 

any  of  the  creditors  to  proTC  their  debta,  in  Boch  manner  as  the  cob- 

missioner  shall  require,  and  to  decide  upon  each  debta,  and  the  mk 

to  reoetYe  diTidends  thereopon,  and  to  do  all  things  requisite  theretD, 

as  aforesaid. 


OuutsndlBf 
itebta,  &c, 
may  be  toM 
by  order  of 
thevommis- 
•ioner. 

fWin,  33* 


Proceed  ingi 
not  liable  to 
stamp  duty 
nor  Kales  to 
auction  duty. 


XXXII.  And  be  it  enacted,  That  if  at  the  expiration  of  tvehe 
calendar  months  from  the  filing  of  any  petition  for  protection  frw 
process  there  shall  remain  any  ontstanding  debta  or  other  property  ibe 
or  belonging  to  the  estate  of  the  petitioner,  which  cannot,  in  tk 
opinion  of  the  commissioner,  be  collected  and  reoeiTed,  vitfaos: 
imreaaonable  or  inconvenient  delay,  it  shall  be  Uwfnl  for  the  asngneo. 
nnder  the  direction  of  the  commissioner,  to  sell  and  assign  sod)  deta 
and  other  property  in  snch  manner  aa  ahall  be  ordered  by  the  gob* 
missioner. 

XXXIII.  And  be  it  enacted,  That  no  letter  of  attorney,  sffidant, 
certificate,  or  other  proceeding,  instrament,  or  writing  whatwerer  ie 
the  matter  of  any  petition  for  protection  from  process,  nor  sny  oopf 
thereof,  nor  any  advertisement  inserted  in  any  newspaper  by  the  £• 
rection  of  any  commissioner  of  the  court  of  bankruptcy  rektiDg  to 
any  such  matter,  shall  be  liable  to  or  charged  with  the  payment  of  oj 
stamp  or  other  duty  whatsoever ;  and  that  no  sale  of  any  real  or  per- 
sonal estate  of  any  such  petitioner  as  aforesaid,  for  the  benefit  of  bit 
creditors  under  the  said  recited  act  or  this  act,  shall  be  liable  to  uj 
auction  dnty :  provided  always,  that  no  such  exemption  from  ascCiai 
duty  shall  be  allowed  unless  such  ssle  shall  be  conducted  by  a  lioemed 
auctioneer,  and  such  auctioneer  shall  at  the  time  of  passing  his  seoout 
thereof  produce  to  the  officer  of  excise  a  catalogue,  signed  and  certified 
by  the  assignees  by  whose  order  such  sale  shall  have  been  mtde,  ia 
manner  and  form  required  by  the  laws  of  excise. 

XXXIV.  And  be  it  enacted.  That  under  every  petition  for  protec* 
tion  from  process  after  the  passing  of  this  act  in  the  court  of  beak* 
ruptcy  in  London,  or  in  any  district  court  of  bankruptcy  in  tbe 
country,  there  shall  be  paid  by  the  official  assignee  of  the  estate  md 
effects  of  the  petitioner  into  the  Bank  of  England,  to  the  credit  of  the 
accountant  in  bankruptcy,  to  the  account  intituled  *'  The  Secrettry  of 
Bankrupts'  Account, '  a  sum  not  less  than  one-etglith  of  a  pound  pa 
centum,  and  not  exceeding  five  pounds  per  centum  on  the  gross  pfo- 
dnce  from  time  to  time  of  the  petitioner's  estate,  such  sum,  within  the 
limit  aforesaid  and  the  time  or  times  for  payment  thereof,  to  be  fixed 
by  the  lord  chancellor  by  any  general  order  for  tboee  purposes,  lod 
to  be  applicable  to  all  the  purposes  of  the  said  account,  and  to  be  sab- 
ject  to  the  like  orders  as  other  monies  directed  to  be  paid  in  to  the 
said  account ;  and  that  it  shall  be  lawful  for  the  lord  chancellor  froa 
time  to  time  to  lessen  or  increase  such  sum,  within  the  limit  aforesaid, 
as  to  the  lord  chancellor  may  seem  just  and  reasonable,  upon  con- 
sideration of  the  amount  from  time  to  time  standing  to  the  said 
account,  and  of  the  claims  from  time  to  time  diargeable  thereupon. 

Remunera-  XXXV.  And  be  it  enacted.  That  from  and  after  the  passing  of  this 

alSlni^**^  act  it  shall  be  lawful  for  the  commissioner  authorised  to  set  in  the 

matter  of  any  petition  for  protection  from  process  to  direct  remnnert* 

tion  to  the  official  assignee  for  his  services  in  the  matter  of  such  p^ 


Sum  to  be 
|)aid  on  pro- 
secution c/t 
petition. 
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tion  in  like  mtnner  m  in  bMikraptcr,  bat  nerertheleM  bo  m  Bach 
rmnanention  shall  in  no  case  exceed  the  rate  of  five  poonds  per  cen- 
torn  on  the  Bom  received  as  produce  of  the  property  of  the  petitioner. 

XXXVI.  And  be  it  enacted,  Tliat  no  fee  or  gratuity  shall  be  Fern, 
received  or  taken  by  the  court  of  bankruptcy,  or  any  district  court  of 
bankruptcy,  or  any  solicitor,  auctioneer,  broker,  appraiser,  accountant, 
mcBsenger,  or  other  officer  of  any  such  court,  for  anything  done  or  to 

bo  done  in  the  matter  of  any  such  petition,  of  or  from  any  person 
whomsoever,  except  aa  hereinbefoK  authorised,  and  except  such  fees  as 
shall  at  any  time  be  specified  in  a  list  thereof  to  be  signed  by  the  com- 
missioners of  the  court  of  bankruptcy  authorised  to  act  in  the  prosecu- 
tion of  fiats  in  bankruptcy  in  London,  or  the  major  part  of  them,  and 
Boch  of  the  commissioners  of  the  said  court  authorCsed  to  act  in  the 
prosecution  of  fiats  in  bankruptcy  in  the  country  as  shall  be  nominated 
by  the  lord  chancellor  for  that  purpose,  and  to  be  approved  of  by  the 
lord  chancellor,  a  copy  of  which  Ust  shall  be  exposed  to  view  in  every 
such  court. 

XXXVII.  And  be  it  enacted,  That  any  petition  for  protection  from  Prooeedingi, 
process,  and  any  proceeding  in  the  matter  of  such  petition  purporting  PZj^^^ 
to  be  signed  by  a  commissioner  of  the  court  of  bankruptcy,  or  a  copy  signed  're^  ^ 
of  such  petition  or  other  proceeding  purporting  to  be  bo  signed,  shall  cdvable  in 
in  all  cases  be  receivable  in  evidence  of  such  proceedings  having  respec-  ^'^'^i'^ 
tively  taken  place. 

XXXVIII.  And  be  it  enacted.  That  the  rules  and  orders  made  by  Autai  and 
the  judges  and  commissioners  of  the  court  of  bankruptcy  under  the  uJ^^^Jdit^ 
said  recited  act  shall  extend  and  be  applicable  to  this  act,  except  as  aet  to  to  ap. 
otherwise  provided  by  this  act :  provided  always,  that  it  shall  be  lawful  Fw^^^f  ^ 
for  the  commissioners  of  the  court  of  bankruptcy  acting  in  London, 

or  the  major  part  of  them,  and  such  of  the  commissioners  of  the  said 
court  acting  in  the  country  as  shall  be  nominated  by  the  lord  chan* 
oellor  for  that  purpose,  from  time  to  time  to  alter  or  vary  such  rules 
and  orders,  or  to  make  other  rules  and  orders,  to  be  approved  of  by  the 
lord  chancellor,  for  the  better  carrying  into  execution  the  said  recited 
act  as  amended  by  this  act :  provided  also,  that  any  such  rules  and 
orders  may  be  rescinded  or  varied  as  the  lord  chancellor  shall  direct. 

XXXIX.  And  be  it  enacted,  That  in  case  any  petitioner  for  pro-  Penons  wil- 
tection  from  process  shall,  with  intention  to  defraud  the  creditors  of  fully  omitting 
such  petitioner,  wilfully  and  fraudulently  omit  in  hU  schedule  so  sworn  !^Jdu"e 

to  as  aforessid  any  property  whatsoever,  or  retain  or  except  out  of  such  guilty  of  a 
schedule  as  wearing  apparel,  bedding,  or  other  necessaries,  or  working  Sjf|SSr"t°^' 
tools  or  implements,  property  of  greater  value  than  twenty  pounds,  three  yean' 
every  such  person  so  ofiending,  and  any  person  aiding  and  assisting  him  impriaon- 
to  do  the  same,  shall,  upon  being  thereof  convicted  by  due  course  of  °**°^ 
law,  be  adjudged  guilty  of  a  misdemeanor,  and  thereupon  it  shall  be 
lawful  for  the  court  before  whom  such  ofiender  shall  have  been  so  tried 
and  convicted  to  sentence  such  offender  to  be  imprisoned  and  kept  to 
hard  labour  for  any  period  not  exceeding  three  years ;  and  that  in  every  indictment 
indictment  or  information  against  any  person  for  any  offence  under  this  need  only  «ct 
aet  it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  ^^g^of"  h^ 
on  the  person  offending,  vrithout  setting  forth  the  petition,  or  any  pro-  offence 
ceeding  whatever  in  the  matter  of  such  petition,  except  so  much  of  the  charged. 
ichedi]de  of  such  petitioner  aa  may  be  necessary  for  the  purpose. 

XL.  And  be  it  enscted,  That  if  any  person  who  shall  make  or  take  wilfully 
any  oath  or  affirmation  under  or  in  pursuance  of  the  said  recited  act  or  making  a 
of  this  act  shall  therein  be  guilty  of  wilful  falsehood,  every  such  person,  ^i^^on ' 
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ptiTiishable  i 
if  »;,'uil'y  of 
perjury. 


Mfniite  of 
]ie' it  ions  filed 
tn  be  trans- 
mitted to 
secretary  of 
h«nkruptB(a). 

Furmt  2, 
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Sum  to  be 
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proof  of 
(iebu,  Arc, 
where  expe> 
dtcnt. 


bdng^  duly  ooiiTicted  thereof,  shall  be  labjeet  to  the  sune  ptini,  pml- 
ties,  and  forfeitares  to  which  persona  convicted  of  wilfol  and  compt 
peijnnr  are  or  shall  be  subject. 

XLI.  The  lor*f  chancellor  may  iuue  a  fiai  m  hankntptey  egdai 
a  trader  having  filed  a  deciaratiom  qf  insoheney,  upcm  tkepetUion« 
the  trader  himteif. 

XLII.  The  lord  chancellor  may  attach  the  eouniry  eomauatumm 
to  dUirictt. 

XLIII.  And  be  it  enacted,  That  a  minnte  of  every  petition  fikd  bf 
any  trader  under  the  proTisions  of  the  said  recited  act,  aa  amended  bj  this 
act,  shall  be  transmitted  to  the  lord  chanceUor's  secretary  of  bankrapti. 
at  such  time  and  in  such  manner  and  form  as  the  lord  chancellor  ttaH 
direct 

XLIV.  7^e  lord  chancellor  authorised  to  give  neceefary  dtreetiw 
where  courts  shall  sit.    5^6  Vict,  c  122. 

XLV.  The  lord  chancellor  empowered  to  appoint  a  taxing  cfatf 
^f  the  court  of  bankruptcy, 

XLVI.  And  be  it  enacted,  That  upon  the  taxation  by  rirtue  of  tU) 
act  of  any  bills  of  fees,  charges,  or  disbursements,  there  shall  be  paid 
to  the  master  such  sum  as  the  said  master  shall  decide,  not  leas  tbu 
one  shillinf^  nor  more  than  the  sum  of  ten  shillings,  and  also  fourpeoc: 
a  folio,  over  and  above  the  said  sum  of  ten  shiUingat  for  erery  folio 
exceeding  twenty  folios  of  such  bill. 

XLVII.  The  sums  received  by  the  master  to  be  paid  into  the  Bs^ 
of  England,  o/ler  deducting  such  sum  as  the  lord  cAanceilor  tki»ti 
fitjor  expenses  qf  the  office, 

XLVIII.  In  case  of  sickness,  or  other  reasonable  cause,  theistjf 
of  the  master  may  be  performed  by  deputy, 

XL IX.  Those  registrars,  Sfc.  who  now  receive  the  aurpUss  ffvT' 
tain  fees  to  be  paid  in  future  solely  by  salary, 

L.  Fees  received  by  the  chirf  registrar  of  the  court  of  hanin^ej 
to  be  paid  by  him  into  the  Bank  i^  England, 

LI.  Enacting  that  the  lord  chancellor  may  grant  retiring  pntits 
to  registrars, 

LIII.  And  be  it  enacted.  That  the  court  authorised  to  act  in  the 
prosecution  of  any  fiat  in  bankruptcy,  or  any  petition  for  protectioD 
from  process,  shall  have  power,  whenever  it  shall  seem  expedient  to 
such  court,  to  direct  a  deputy  registrar  of  such  court  to  act  in  the  pro- 
secution of  such  fiat  or  petition  for  proof  of  debts  and  the  examina^oo 
of  parties  or  witnesses  on  oath,  or  for  either  of  such  purposes,  subject 
to  auch  rules  and  regulations  as  the  lord  chancellor  shall  from  time  lo 
time  think  fit  to  make  in  that  behalf ;  the  travelling  expenaes  of  SQ^ 
officer  to  be  settled  by  such  court,  and  paid  out  of  the  estate  of  tb< 


(a)  By  15  ft  Iff  Vfct.  e.  77,  the  refri«itrar  of  the  court  of  bankruptcy  is  sutitituteii 
for  the  lord  chanceDor'i  sccretaty  :  and  bv  17  *  1«  Vicu  c.  10,  i,  i,  aQ  peUtkiOB»( 
requifed  to  be  traaamitted  to  London  to  bie  legUiered. 
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baakrnpt  or  petitioner,  as  the  case  may  be ;  and  snch  officer  so  acting 
shall  have  and  exercise  the  power  vested  in  such  court  for  proof  of 
debts  and  examination  of  parties  or  witnesses,  except  the  power  of  com- 
mitment: provided  always,  that  all  such  examinations  of  parties  or  Ezaraina* 
witnesses  shall  be  taken  down  in  writing,  and  shall  be  annexed  to  |J^^  ^ 
and  form  part  of  the  proceedings  under  sach  fiat  or  petition,  as  the 
case  may  be. 

LIV.  And  be  it  enacted,  That  from  and  after  the  passing  of  this  act  style  or  de- 
the  deputy  registrars  of  the  coart  of  bankruptcy  and  their  successors,  P"'y  >^** 
whether  acting  in  London  or  in  the  country,  shall  be  called  the  regis-  ^n  of 
trara  of  the  said  oonrt.  buikniptcy. 

LV.  Reptaiing  provmom  in  b  6f  6  WUi,  e.  29,  a»  to  fees  rteeivable 
hy  tke  aeeotmtani  in  bankrupted, 

LVII.  And  whereas  it  is  expedient  to  limit  the  present  power  of  ArrMt  upon 
arrest  upon  final  process ;  be  it  enacted.  That  from  and  affcer  the  passing  i||^'||]^|[j^ 
of  this  act  no  person  shall  be  taken  or  charged  in  execution  upon  any  for  debt  not 
judgment  obtained  in  any  of  her  Majesty's  superior  courts,  or  in  any  exceeding 
county  court,  court  of  requests,  or  other  inferior  court,  in  any  action  fbolShed!*'* 
for  the  recovery  of  any  debt  wherein  the  sum  recovered  shall  not 
exceed  the  sum  of  twenty  pounds,  exclnsive  of  the  costs  recovered  by 
such  judgment. 

LXX.    Con^tmationM   to  per$oni   whote    emolument§    will    be 
diminished, 

LXXI.  Inquiry  into  amount  of  compemation, 

LXXII.  Providee  for  the  appointment  qf  ateessore  qf  it^erior 
eourte, 

LXXIII.  And  be  it  enacted.  That  in  constraing  this  act  the  word  Construction 
"  property  "  shall  mean  and  include  all  the  real  and  personal  estate  <>'  *^  ^^ 
and  effects  of  the  petitioner  within  this  realm  and  abroad  (except  the 
wearing  apparel,  and  such  other  articles  of  the  value  in  that  behalf 
aforesaid  as  may  by  this  act  be  excepted  from  the  operation  of  the  said 
recited  act  and  this  act),  and  all  the  future  estate,  right,  title,  interest, 
and  trust  of  such  petitioner  in  or  to  any  real  or  personal  estate  and 
effects  within  this  realm  or  abroad  which  such  petitioner  may  purchase, 
or  which  may  revert,  descend,  be  devised  or  bequeathed,  or  oome  to 
him  before  he  shall  have  obtained  the  final  order,  and  all  debts  due  or 
to  be  due  to  such  petitioner  before  be  shall  have  obtained  such  final 
order;  and  the  words  **  oath  "  and  '*  affidavit "  shall  mean  and  include 
affirmation,  where  by  law  such  affirmiUion  shall  be  required  or  may  be 
taken  in  place  of  an  oath  ;  and  all  powers  given  to  or  duties  directed 
to  be  performed  by  the  lord  chancellor  may  be  performed  by  the  lord 
keeper  or  lords  commissioners  of  the  great  s«»b1  ;  and  the  word  "  judge," 
as  applied  to  any  court  for  the  recovery  of  small  debts,  shall  mean  and 
include  the  county  clerk,  judge,  steward,  and  assessor,  or  the  person 
holding  or  presiding  in  such  court ;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons  or 
things  as  well  as  one  person  or  thing,  and  bodies  corporate  as  well  as 
individuals  ;  and  every  word  importing  the  plural  number  shall  extend 
and  be  applied  to  one  person  or  thing  as  well  as  several  persons  or 
things;  and  every  word  importing  the  masculine  gender  only  shall 
extend  and  be  applied  to  a  female  as  well  as  a  male  ;  (unless  in  the  cases 
above  specified,  a  different  construction  shall  be  provided,  or  the  oon- 
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itnietioii  be  repngiiaat  to  the  fnl>)ect  matter  or  oontSKt;)  end  tiie  piv- 
▼inons  of  the  nid  redted  act  and  of  tfaia  act  shall  be  oonatraed  hj 
analogj  to  the  Uw  of  bankraptcj,  except  where  othenrue  thcreii 
respectiTeljezpreaied,  and  in  the  moft  beneficial  manner  for  promotiBg 
the  ends  intended  by  the  said  recited  act  and  bj  this  act. 

Recitod  act  LXXIY.  And  be  it  enacted,  That  notidng  herein  oQatalned  ahall  be 
not  to  be  construed  to  repeal,  affect  or  in  any  manner  alter  the  proTiakma  ol 
ailkcted,  ex-  the  said  recited  act,  except  so  far  as  herein-above  expreasl  j  provide!, 
cvpta|^«Kio  ^  except  so  far  as  the  provisions  of  the  said  redted  act  may  be  Idcod- 
sistent  with  or  at  varianoe  with  the  provisions  of  this  act. 
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RULES  AND  ORDERS. 


The  following  Rvlib  and  ORDina  were  made  by  the  oourt  of  bank-  6^9  Ttet 
rnptcy  under  the  act  5  &  6  Vict  e.  116,  on  1st  NoTember  1842,  *''*^ 
and  have  been  finoe  adopted  by  the  inaolTent  court  and  county 
court  (a). 

It  is  ordered  as  fbllowi ;  that  is  to  say, 

I.  Tkii  rule,  a»  it  reiaie§  <mfy  to  the  aUotment  qf  petUkm  to  the  ^^^^ff^ 
Lomdon  and  oid  comntrp  diitriet§f  and  ther^fifre  ie  inappUeable  to  the  SStmlnit 
county  court,  ie  omitted.  to  eommii- 


II.  Thie  rule,  which  relatee  to  the  form  qf  the  petition,  is  Form  of 
rendered  wmeceeeary  hp  the  7  if  9  Viet,  c.  96,  which  gicee  a/orm  i^veo^^^ 
petition. 

III.  Thieruieiee9g^eededhpIMen.qflS4i,po9t.  ^ShSL 

IV.  That  each  sheet  of  such  petition  and  schedule  shaU  be  signed  ^^  '^ 
by  the  petitioner  in  the  preaenoe  of,  and  shall  be  attested  by,  his  SetSned  sad 
attorney.  attvtod. 

V.  That  every  petitioner  shaU,  ioimediately  after  an  official  assignee  J||lJ3?vtrS 
shall  have  been  nominated  in  pnrsnance  of  the  prorisions  of  the  said  ^^^  toofl- 
act,  deUver  over  to  the  official  assignee  appointed  to  his  estate,  all  dal  sMigiiM; 
monies,  bills,  notes,  securities,  and  other  personal  estate  of  such  peti-  j^^yj^^ 
tioner,  in  his  possession  or  power,  together  with  all  books  of  aoooont,  ^  u^^  g.  i. 
papers,  and  writings  relating  to  his  estate  and  effecta. 

YI.  That  the  protection  from  process  to  be  citen  to  any  petitioner  j^^ 
upon  fiUng  his  petition  shaU  be  called  the  •*  Interim  Order  for  Pro-  ^''^' 
tection,"  and  shall  be  in  the  form  set  forth  in  the  schedule  (marked  A.  ^  ^j^^JJI,; 
No.  2)  annexed  to  these  orders.  ' 

VII.  That  the  time  for  hearing  the  matter  of  such  petition  shall  be  Ttane  fbr 
appointed  by  the  commissioner  acting  in  the  same,  such  time  not  to  be  |2d^^t(w£^ 
less  than  five  or  exceeding  eight  weeks  from  the  date  of  the  adTertiae- 
ment  of  the  intention  to  petition  required  by  the  aforesaid  statute,  and 

<a)  By  Rule  198.  of  tlM  County  Court  Rutoi,  "  The  rulei  of  |iraelloe  andordcn  of 
the  eoun  for  tb«  relief  of  iniolTent  dditora  shall  be  the  rukt  of  pcaotiee  and  ordcn 
In  imjceodon,  IneotveDcy,  and  caaai  in  the  county  courts,  so  Cur  ai  they  are  appll- 


cahle."  By  Rule  197.  "  If  vxy  hnprUooed  debtor,  irtiose  petition  and  schidule 
shall  be  trannnitted  for  hearing  to  a  county  oourt  flrom  the  oourt  for  relief  of  in- 
•olvent  debtora,  shall  have  previously  petitioned  under  the  proteetioB  statutes, 
any  court  of  insolvency,  whether  county  court  or  in  London,  and  the  nuittcr 
thereto  be  still  pending,  whether  by  reason  of  adjournment  sine  die,  or  otherwise, 
no  adiudioatlon  shall  be  made  on  such  transmitted  petition  in  regard  to  any  debt 
or  dcoti  eontraeted  prior  to  such  former  petition,  and  the  judge  of  the  county  court 
shall  certify  such  matter  by  Indonement  on  the  schedule  before  the  return  thereof.'* 
By  Rule  199,  *•  In  all  cases  where  a  petlfiloo  for  protection  fhnn  process  Is  filed  in 
a  county  court,  the  rqtistrar  of  the  court  shall  deliver  to  the  petitioner  an  in- 
terim order  for  protection,  signed  by  the  judge  of  the  oourt,  which  order  mav  be 
signed  by  the  judge  at  the  sitting  ot  such  oourt  or  elsewhere,  wherever  he  maybe." 
^    Appadlx  to  Part  I,  p.  91. 
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Fimmtt  14, 
13. 


Time  for 
making  final 
order,  and 
notice. 


Bills  of  oosta 
toDeUxed. 


Mode  of 
taking  pos- 
sestioD,  Ac. 


such  oommissioner  shall  caase  it  to  be  advertiied  in  the  form  wt  forth 
in  the  schedale  (marked  B.  No.  1)  annexed  to  these  ordera,  in  the 
London  Gazetie^  and  in  one  newspaper  circnlating  within  the  ooantj 
in  which  the  petitioner  reaidea,  three  dear  days,  at  least,  before  the  day 
appointed  for  sach  sitting. 

VIII.  That  the  time  for  making  a  final  order,  unless  cause  be  shown 
to  the  contrary,  in  the  matter  of  sach  petition,  shall  be  appointed,  by 
the  commissioner  acting  in  the  same  :  of  which  time  the  commi^oner 
shall  cause  notice  to  be  given  ten  days,  at  least,  before  the  time  ap- 
pointed, which  notice  shall  be  by  advertisement  in  the  form  wt  ibrth 
in  the  schedale  (marked  B.  No.  2)  annexed  to  these  orders. 

IX.  Prescribes  form  qf final  order  (a). 

X.  That  all  bills  of  fees  and  disborsements  of  any  attorney  or  mes- 
senger for  business  done  under  the  aforesaid  act  ahaU  be  taxed  by  the 
court  in  which  the  petition  ahall  have  been  filed. 

XI.  That,  until  further  order,  the  mode  of  taking  posseasion  of  the 
estate  and  effects  of  sach  petitioner,  the  mode  of  realising  the  same, 
and  of  depoaiting  the  produce  thereof,  together  with  the  mode  of 
keeping  and  examining  the  accounts  of  the  official  and  other  assignees, 
and  all  forma  of  proceedings  under  the  said  act  not  herein  specially 
provided  for  be,  mutatis  mutandis,  in  conformity  with  the  like  forms 
and  proceedings  in  bankruptcy. 


7  &  «  Vict. 


Filing  peti- 
tion and 
allotment 
to  ciimmia- 
lioner. 


The  following  Rules  and  Ordbrb  were  made  under  the  Aet 
7  &  8  Vict.  c.  96,  on  the  2l8t  December  1844. 

It  is  ordered  as  foUowa ;  that  is  to  say. 

This  rule,  being  ttmilor  to  JUUe  I.  qf  1842,  U  omitted. 


Schedule  to 
be  annexed. 


II.  That  the  schedule  to  such  petition  shall  be  annexed  at  the  time 
of  filing  such  petition,  and  shall  be,  mutatis  mutandis,  in  the  form  in 
uie  under  the  5  &  6  Vict.  c.  116. 


Cauie  paper.  III.  That  in  all  cases  in  which  a  petitioner  shall  be  in  custody,  there 
shall  be  filed,  with  his  petition,  a  certificate  from  the  gaoler  of  the 
cauae  or  causes  of  the  detention  of  the  petitioner. 

Estate  paper.  lY.  That  every  petitioner  ahall  deliver  with  his  petition  an  aoooont 
in  writing  [in  the  form  set  forth  in  the  schedale  (marked  B.  No.  I ) 
annexed  to  these  orders],  signed  by  the  petitioner,  of  all  his  books  of 
accounts  and  vouchers,  and  of  all  his  personal  estate  and  effects  then 
in  his  possession  or  control,  or  in  the  possession  or  control  of  any 
F>)nN,A,  other  person  by  bis  authority,  or  in  trust  for  him,  and  the  place  or 

'"^^  places  where  the  same  then  are  believed  to  be,  and  whether  the  aanae 

are  liable  for  rent  or  any  other  charge,  and  to  whom  by  name  and  the 


(a;  See  7  &  8  VicL  c.  96.  s.  22,  onto. 
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particalara  of  the  demand,  in  order  that  snch  property  may  be  duly 
ancertained  and  given  np  to  the  official  assignee  or  messenger,  and  that 
the  said  account  shall  be  signed  and  delivered  in  duplicate. 

y.  That  one  copy  of  the  estate  paper  mentioned  in  the  preceding  Broker'a  va. 
order  shall  be  forthwith  transmitted  to  the  broker  appointed  by  the  iustion  aud 
court,  and  such  broker  shall  forthwith  proceed  to  appraise  the  per-  '*^**"^ 
sonal  estate  and  effects  of  snch  petitioner,  and  shall  make  snch  return 
[as  is  set  forth  in  the  schedule  (marked  B.  No.  2)  annexed  to  these  Farm,  n, 
orders].  #*•*• 

VI.  That  the  warrant  of  seizure  or  possession  to  be  granted  to  the  Wammtor 
messenger  under>  any  petition  shall  be  in  the  same  form,  muiatit  mu-  J'^fH'"'  ^*^^ 
tandit,  as  that  now  in  use  in  matters  of  bankruptcy,  and  shall  be  issued  eeutc^' 

in  the  same  manner,  but  the  same  shall  not  be  executed  without  the 
special  direction  of  the  commissioner,  or  of  the  assignee  or  assignees  Form,  7, 
for  the  time  being.  f^* 

VII.  That  every  petitioner  shall,  immediately  after  an  official  as-  MoQiei.fre., 
signee  shall  have  been  appointed  to  his  estate,  deliver  over  to  the  ^^^sm!!i' 
official  assignee  so  appointed  all  monies,  bills,  notes,  and  securities  in  auiguee, 
his  possession  or  power,  together  with  all  books  of  account,  papers,  7  ^^  9  Vict 
and  writings  relating  to  his  estate  and  effects.  c.  96,  s.  10. 

VIII.  That  the  protection  from  process  to  be  given  to  any  petitioner  loterim 
upon  or  after  filing  his  petition  shall  be  called  the'*  Interim  Order  for  ^'*^* 
Protection,"  and  ihall  be  prepared  in  duplicate  [in  the  form  set  forth  Ferm,  lo, 
in  the  schedule  (marked  C.  No.  2)  annexed  to  these  orders],  one  copy  ''**''' 

to  be  filed  with  the  proceedings. 

IX.  That  where  a  petitioner  for  protection  from  process  shall  be  a  IVtitioner  in 
prisoner,  in  execution  upon  any  judgment  obtained  in  any  action  for  ^todyto 
the  recovery  of  any  debt,  such  petitioner  shall,  belore  the  granting  of  fo  ^udnjjL 
the  interim  order  for  protection,  give  such  notice  to  the  detaining  creditor, 
creditor  under  such  execution  as  the  court  in  which  the  petitioner  is  JbniM,8«  9, 
prosecuted  shall  direct,  so  that  such  creditor  may  be  heard  against  the  ^"^ 
granting  of  the  interim  order,  and  the  discharge  of  such  petitioner  out 

of  custody. 

X.  That  the  order  for  discharging  out  of  custody  (under  sect.  6  of  Onlsr  for  dii. 
7  &  8  Vict.  c.  96)  of  any  petitioner,  being  a  prisoner  in  execution  upon  ^UJS^'  ^ 
any  judgment  obtained  in  any  action  for  the  recovery  of  debt  mentioned 

in  his  schedule,  shall  be  in  the  form  set  forth  [in  the  schedule  (marked  Form,  13, 
C.  No.  3)  annexed  to  these  orders],  and  shall  be  prepared  in  duplicate,  ^^^ 
one  copy  to  be  filed  with  the  proceedings. 

XI.  That  the  time  for  making  a  final  order,  unless  cause  be  shown  Notice  of  final 
to  the  contrary,  in  the  matter  of  each  petition,  shall  be  appointed  by  ^^'^^i^* 

the  commissioner  acting  in  the  same ;  of  which  time  the  commissioner 
shall  cause  notice  to  be  given  ten  days  at  least  before  the  time  so  ap- 
pointed, which  notice  diall  be  by  advertisement  [in  the  form  set  forth 
in  the  schedule  (marked  E.  No.  1)  annexed  to  these  orders]. 

XII.  That  the  final  order  shall  be  made  in  duplicate,  one  copy  to  pinal  order 
be  filed  with  the  proceedings,  and  one  copy  to  be  delivered  to  the  to  be  in 
petitioner.  duplleat* 

XIII.  That  previoos  to  making  any  application  to  the  court  for  any  Notice  of 
order  or  orders,  under  lectioDi  28  and  29  of  tlie  7  &  8  Vict.  c.  96,  the  appikatkm 
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under  7  Ac« 
Vict.  c.  96. 
ac  88.891 


TaungUlU. 


Fen. 


FormK 


petitioner  ihtll  give  nich  notice  of  tiie  tpplintion  bj  ■dreitiiemeat, 
and  to  the  crediton  of  the  petitioner,  sb  the  court,  under  the 
itanoes  of  the  caae,  thall  think  fit  to  direct. 

XrV.  That  all  bUla  of  feet  and  diibuienienti  of  any  attorney 
meaaenger  for  buaineaa  done  under  the  aforeaaid  acta  ahall  be 
the  court  in  which  the  petition  ahall  haTC  been  filed,  or  by  the 
maater  of  the  court  of  bankruptcy :  provided  alwaya,  that  no 
ahall  be  made  by  the  meaaenger  for  ezecutmg  the  warrant  of 
poeaeaaion,  unleaa  the  execution  thereof  aliall  be  apedally  direetod 
the  court. 


by 


XV.  That  the  feea  authorised  in  the  annexed  tid>ie»  and  no  otber 
ahall  be  taken  in  the  reapective  courts. 


XVI.  That  the  leyeral  forms  aet  forth  in  the  schedule  annexed 
to  these  orders  shall,  muiaiii  mutandii,  be  used  in  the 
courts. 


respecciTe 


Protection  Forms.  -   06 


FORMS. 


1.  PetUion. 

To  the  ooanty  court  of  holden  at 

No  7ft8Viet 

Hie  humble  petition  of  (hire  ituertf  at  Jull  length,  the  name,  ad- 
dreet,  and  quality  €f  the  petitioner,  and  aleo  the  deseription  qf  the 
trade  or  bueineeif  or  f if  more  than  onej  tradee  or  buaineeeee  which  he 
earriee  or  hoe  earned  on  during  hit  tis  months  retidenee  within  the 
dietriet  of  the  court),  Sheweth,  that  your  petitioner  is  not  a  trader 
within  the  meaning  of  the  statutes  now  in  force  relating  to  bankrupts, 
[or  is  a  trader  within  the  meaning  of  the  statutes  now  in  force  relating 
to  bankrupts,  but  owing  debts  amounting  in  the  whole  to  less  than 
300  L]  I 

That  your  petitioner  has  resided  six  calendar  months  within  the  dis- 
trict of  this  honourable  court ;  that  is  to  say  (Aere  intert  the  places 
and  periods  qf  retidenee) ; 

Hiat  your  petitioner  has  become  indebted  to  divers  creditors  whose  sac  icct.  s  of 
names  are  inserted  in  the  schedule  (  )  to  this  his  petition  an-  ^^.^'V^'^ 

nexed,  and  that  he  U  unable  to  pay  his  debts  in  full.  flniu6n?f 

parish. 

That  your  petitioner  has  examined  the  ssid  schedule,  and  that  such 
schedule  contains  a  full  and  true  account  of  your  petitioner's  debts, 
and  the  claims  against  him,  with  the  names  of  his  creditors  and  claim- 
ants, and  the  dates  of  contracting  the  debts  and  claims  severally,  as 
nearly  as  such  dates  can  be  stated,  the  nature  of  the  debts  and  claims, 
and  securities  (if  any)  given  for  the  same,  and  that  there  is  reasonable 
ground  in  his  belief  for  disputing  so  much  of  the  debts  as  are  thereby 
mentioned  as  disputed,  and  also  a  true  account  of  the  nature  and 
amount  of  his  property,  and  an  inventory  of  the  same,  and  of  the 
debts  owing  to  him,  with  their  dates,  as  nearly  as  such  dates  can  be 
stated,  and  the  namei  of  his  debtors,  and  the  nature  of  the  securities 
(if  any)  which  he  has  for  such  debts ;  and  that  the  said  schedule  doth 
also  contain  a  balance  sheet  of  so  much  of  his  receipts  and  expendi« 
tures  as  is  required  by  this  honourable  court  in  that  behalf,  and  doth 
fully  and  truly  describe  the  wearing  apparel,  bedding,  and  other  sudi 
necessaries  of  your  petitioner  and  Us  family,  and  his  working  tools  and 
implements. 

That  your  petitioner  has  not  parted  with  or  charged  any  of  his  pro- 
perty, except  for  the  necessary  support  of  himself  and  his  familv,  and 
the  necessary  expenses  (not  exceeding  '£  )  of  this  his 

petition  (or  in  this  ordinary  course  of  trade),  at  any  time  within  three 
months  of  the  date  of  filing  this  his  petition,  or  at  any  time  with  a  view 
to  this  petition. 
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That  your  petitioner  ii  detiroas  tihtt  hiB  estate  should  be  ■dminis- 
tared  under  the  protection  and  direction  of  this  honourable  coort,  and 
that  he  yerily  believes  that  such  estate  is  of  the  value  of  £ 

at  the  least,  unincumbered,  and  beyond  the  value  of  his  weai^ 
ing  apparel,  and  other  matter  which  your  petitioner  is  aatfaoriaed  to 
except  by  tiiis  act,  and  that  the  same  is  available  for  the  benefit  of  his 
creditors. 

•  Omit  this  *  l^t  your  petitioner  submits  to  the  court  so  adminiatering  his 
paragraph  if  estate  the  proposal  for  the  payment  of  his  debts  contained  in  the  sdd 
no  ipecUl       schedule. 

That  your  petitioner  is  leady  and  willing  to  be  examined  from  tinse 
to  time  touching  his  estate  and  effects,  and  to  make  a  full  and  true 
disclosure  and  discovery  of  the  same.  Your  petitioner,  therefore, 
prays  sach  relief  in  the  premises  as  by  the  statutes  now  in  force  for 
the  relief  of  insolvent  debtors  may  be  adjudged  by  this  honourable 
court. 

And  your  petitioner  shall  ever  pray,  &c. 

Signed  by  the  said  petitioner  on  the  day  of 

185  ,  in  the  presence 


of 

Attorney  or  agent  in  the  matter  of  the  said  petitio! 


31 

ition.    J 


5ft  evict. 

c.ll6| 
7*8  Vict. 
C.B6. 


2.  Minute  of  Petition  qf  Trader. 

Pursuant  to  the  Acts  for  the  Relief  of  Insolvent  Debton  in 

England. 


County  court  of 


holden  at 


Minute  of  petitions  (  in  number)  filed  in  this  court 

by  persons  calling  themselves  traders  owing  less  than  300  /.  under  the 
5  &  6  Vict,  c  116,  as  amended  by  7  &  8  Vict  c.  96,  in  the  month 
of  1850. 


Day. 


Name  and  Residence. 


Alleged  Trade. 


For  the  registrar  of  the  Court  of  Bankruptcy. 


Clerk. 
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7&8Vict. 
c.  96>  s.  2. 


In  the  county  court  of  holden  at 

The  schedule  of 

I,  the  said  do  declare  that  this  my  schedule  doth 

contain  a  full  and  fair  description  of  me,  as  to  my  name  or  names, 
trade  or  trades,  profession  or  professions,  together  with  my  last  usuid 
place  of  abode,  and  the  place  or  places  where  I  have  resided  duiing 
the  time  when   my  debts  were  contracted,  and  also  a  full  and  true 
description  of  all  debts  due  or  growing  due  from  me  at  the  time  of  pre- 
senting my  petition,  and  of  all  and  every  person  and  persons  to  whom 
I  am  indebted,  or  who  to  my  knowledge  or  belief  claim  to  be  my 
creditors,  together  with  the  nature  and  amount  of  such  debts  and 
claims  respectively,  and  the  dates  of  contracting  the  debts  severally, 
and  the  security  given  for  the  same,  distinguishing  such  as  are  admitted 
from  such  as  are  disputed  by  me,  and  also  a  full,  true,  and  perfect 
account  of  all  my  estates  and  effects,  real  and  personal,  in  possession, 
reversion,  remainder,  or  expectancy,  and  also  of  all  places  of  benefit  or 
advantage  held  by  me,  whether  the  emoluments  of  the  same  arise  from 
filed  salaries,  or  from  fees  or  otherwise,  and  also  of  all  pensions  or 
allowances  which  I  have  in  possession  or  reversion,  or  which  are  held 
by  any  other  person  or  persons  for  me,  or  on  my  behalf,  or  of  and 
from  which  I  derive  or  may  derive  any  manner  of  benefit  or  advantage, 
and  also  of  all  rights  and  powers  of  any  nature  and  kind  whatsoever, 
which  I  am,  or  any  other  person  or  persons  in  trust  for  me,  or  for  my 
use,  benefit,  or  advantage,  are  in  any  manner  whatsoever,  seised  or 
possessed  of,  or  interested  in  or  entitled  unto,  or  which  I  or  any  other 
person  or  persons  in  trust  for  me  or  for  my  benefit  have  any  power  to 
dispose  of,  charge,  or  ezerdse  for  my  benefit  or  advantage,  togetiier 
with  a  full,  true,  and  perfect  account  of  all  the  debts  due  or  growing 
due,  at  the  time  of  signing  this  my  schedule,  to  me,  or  to  any  person 
or  persons  in  trust  for  me,  or  for  my  benefit  or  advantage,  either  solely 
or  jointly  with  any  other  person  or  persons,  with  their  dates,  and  the 
names  and  places  of  aboae  of  the  several  persons  from  whom  such 
debts  are  due,  or  growing  due,  and  of  the  witnesses  who  can  prove 
such  debts  so  far  as  I  can  set  forth  the  same,  and  the  nature  of  the 
security  which  I  have  for  any  such  debts ;  and  that  this  my  schedule 
doth  also  contain  a  balance  sheet  of  so  much  of  my  receipts  and  expen- 
ditures, and  of  the  items  composing  the  same,  as  is  required  by  this 
honourable  court  in  that  behalf;  and  doth  fully  and  truly  describe  the 
wearing  apparel,  bedding,  and  other  such  necessaries  of  myself  and  of 
my  family,  and  my  working  tools  and  implements,  which  are  excepted 
by  me  from  the  operation  of  the  acts  of  parliament  of  5  &  6  Vict.  ^^.^7*^^ 
c.  116,  and  7  &  8  Vict,  c  96|  together  with  the  values  of  such  excepted  y'g^  g  vict 
articles  respectively.  c  96. 


Excepted  Articles  and  the  Values  thereof. 


Witness  my  hand,  the  day  of 

Signed  in  the  presence  of 


£.        9. 


d. 


185    . 
Attorney. 
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7  &  8  Vict, 
c.  96,  s.  i. 


Schedule.    Page  2. 

Balance  Sheet  qfReceiptt  and  Expenditure, 

The  coart  requires 

That  this  account  shall  in  no  case  begin  later  tiian  six  *^l^Ti^ir 
months  before  the  presenting  of  the  petition. 

That  if  before  that  period,  but  since  the  commencement  of  his 
present  embarrassments,  any  property  has  gone  away  from  him  by 
sale,  assignment,  mortgsge,  distress,  execution,  or  any  means  other 
than  the  ordinary  course  of  trade,  the  account  shall  commence  so  ss  to 
include  all  such  transactions. 

*  That  the  blanks  in  the  description  of  the  debtor  nde  of  the  account 
shall  be  filled  with  a  date  early  enough  for  compliance  with  the  aboTe 
directions. 

That  the  specific  appropriation  of  each  sum  reoeiTed  shall  be  aqia- 
rately  shown,  where  the  case  admits  of  it. 

That  the  date  of  each  item  in  the  account  shall  be  given  by  stating 
the  day  as  well  as  the  year  where  the  same  can  be  ascertained. 

That  the  money  and  other  property,  which  was  in  possession  of  the 
insoWeot  or  his  family,  or  of  any  other  person  for  his  or  their  benefit, 
at  the  time  when  he  presented  his  petition,  shall,  in  all  cases,  be  made 
a  specific  item  or  items  in  the  account. 


Dr. 

*  Specifications  of  all  property,  real  and  personal,  in  whieh  I  have 
had  an  interest  at  any  time  since  the  day  of  18    , 

to  the  time  of  subscribing  this  my  schedule,  showing  when,  how,  to 
whom,  for  whom,  and  for  what  consideration  any  portion  of  anj  mdtk 
property  has  been  parted  with. 


DATB. 


£.        s. 


Cr, 

Account  of  all  such  property,  showing  what  part  thereof  is  now 
available  for  the  benefit  of  my  creditors,  and,  as  to  such  part  as  has 
been  parted  with,  the  particular  application  of  the  prooeeda  of  the 
same. 


DATS. 
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Schedule.    Page  3. 


Crediion. 


JV.B.— Where  there  are  croflg  demands,  the  party  must  be  entered  both 
ditor  and  debtor,  and  **  aet-off ''  miut  be  written  under  the  amonnt. 


aacre- 


No. 


MamM  and  De«cription> 

of Creditonand Ci  ti nuintf, 

and 

their  present  or  lait 

Reiidencee. 


Amount. 


£. 


d. 


When 
Con- 
tracted. 


Admitted 

or 
Dbpated. 


Nature  and  Consideration 
of  the  Debt  and  Secari> 

ties,  if  any ;  also, 

if  the  Debt  is  disputed, 

the  Reasra  thereof. 


Schedule.    Page  5. 


Debtors, 


N  B. — ^Where  there  are  croaa  demandf ,  the  party  mnat  be  entered  both  aa  cre- 
ditor and  debtor,  and  "  aet-off "  must  be  written  under  the  amount. 


No. 

Names, 

Descriptiona, 

and 

Places 

of  Abode  of 

Debtors. 

Amount. 

When 

Cod. 

tracted. 

Good, 

Bad,  or 

DoobtfbU 

Natora 

and 

Consideration 

of  the 

Debt;  also, 

Securities,  if  any, 

for 

the  same. 

Witnesses, 

with 

their  Beildences, 

and  other 

ETidence,  by 

which 

the  Debt  may 

be  prared. 

£. 

«. 

d. 

'Witness  my  hand  the 
hundred  and  fifty- 


day  of 
Signed  in  the  presence  of 

■  2 


,  one  thousand  eight 


I  Attorney. 
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Schedule.    Page  6. 


PROPERTY  IN  POSSESSION. 

Real  and  penonal  estates  and  effects,  which  were  in  my  possession,  enjoyment,  or 
control,  or  which  were  held  by  any  other  person  or  persons  in  trust  lor  m 
use,  or  to  the  possession  or  enjoyment  of  which  I  was  entitled  at  the  time  k 
subscribing  my  petition. 


1. 

uterests 
land. 


in 


o 


1 


2. 
Personal 
Property. 


is 

♦*  a 

O  «3 

•p.  _ 

.2- 

SI 


3. 
Property      in 
the     funds, 
annaities, 
shares,  &c. 


4. 
Unpaid    lega- 
cies. 


Freehold,  copyhold,  and  leasehold  property,  with 
local  description,  names  of  tenants,  and  annual 
rent  of  the  same ;  and  statement  of  incumbrances 
(if  any)  thereupon,  with  the  dates  thereof. 


Supposed 
Value. 


«. 


Household  goods  and  ftimiture  .  •  •  at 
Wearing  apparel 

Jewels,  trinkets,  and  ornaments  of  the  person 
Plate,  linen,  and  china 
Wines  and  other  liquors 
Books,  prints,  and  pictures 
Horses,  cows,  and  other  animals 
Carriages 

Farming  stock  and  implements  of  husbandry 
Stock  in  trade  in  my  business  of 
Machinery  and  utensils  in  my  business  of 
Ships  and  shares  of  ships :  yis. 
Casn,  bill,  promissory  notes,  bonds,  and  other 
perspnal  property  not  before  specified 


Annuities,  money  in  the  public  or  other  funds, 
shares  in  canal  and  other  companies ;  showing 
in  whose  name  the  same  are  standing,  also  when 
and  by  whom  the  last  dividend  or  other  pay- 
ment was  receiyed  in  respect  of  the  same. 


Legacies  due,  but  unpaid;  with  all  particulars 
oonoeniing  the  same. 


Books,  deeds, 
papers. 


The  following  is  a  true  list  of  all  books,  papers,   deeds, 
writing,  reUting  to  my  estate  and  effects,  or  any  part 
which  at  the  time  of  presenting  my  petition  srere,  or  ait 
time  since  have  been  in  my  possession,  or  under  my  caotody 
control,  or  in  the  possession  or  custody  of  any  persoii  in 
for  me,  or  for  my  use,  benefit,  or  advantage. 
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Schedule.    Page  7. 
PROPERTY  IN  REVERSION,  &c.,  PUces,  Pensioni ;  lUghts  and  Powers. 

N,B, — Contingent  as  well  as  vested  interest  must  be  entered. 

Real  and  personal  estates  and  effects,  in  which  I  have  any  interest  in  rerersion, 
remainder,  or  expectancy. 


1. 

Interest 
land. 


in 


2. 
Personal  pro- 
perty. 


3. 
Property    in 
the  ftinds, 
annuities, 
shares,  &c. 


Places      and 
pensions  in 
possession 
or  rerersion. 


Rights     and 
powers. 


Freehold,  copyhold,  and  leasehold  property,  with 
names  and  description  of  persons  now  enjoying 
the  same,  and  the  annual  value  thereof;  also 
the  nature  of  my  interest  therein,  and  from 
whom  and  in  what  manner  it  is  derived. 


Personal  property,  with  names  and  descriptions  of 
persons  now  enjoying  the  same ;  also  the  nature 
of  my  interest  tiierein,  and  from  whom,  and  in 
what  manner  it  is  derived. 


SuppOMd 
Value  of  my 

Interest 

if  now  to  be 

Sold. 


«. 


<f. 


Annuities,  money  in  the  public  or  other  fmds, 
shares  in  canal  and  other  companies ;  showing 
in  whose  names  the  same  are  standing,  with 
names  and  descriptions  of  persons  now  enjoying 
the  same;  also  the  nature  of  my  interest 
therein,  and  from  whom,  and  in  what  manner 
it  is  derived. 

Places  of  benefit  or  advantage  held  by  me,  with 
the  salaries;  fees,  and  emoluments  thereof ;  also 
all  pensions  and  allowances  in  possession  or 
reversion  held  by  me  or  by  any  otiier  person 
or  persons  for  me  or  on  my  behalf,  or  of  and 
fh>m  which  I  derive  or  may  derive  any  benefit 
or  advantage. 

Rights  and  powers,  which  I  or  any  other  person  or 
persons  in  trust  for  me,  or  for  my  use,  benefit, 
or  advantage,  am  or  are  in  any  manner  seised 
or  possessed  of,  or  interested  in  or  entitled  unto, 
or  which  I  or  any  other  person  or  persons  in 
trust  for  me,  or  for  my  benefit,  have  any  power 
.to  dispose  of,  charge,  or  exercise  for  my  boiefit 
or  advantage. 

I  do  hereby  swear  that  the  contents  of  this  my  schedule, 

and  of  all  and  every  part  thereof  respectively,  are  true :— So  help  me  God. 

Sworn  in  court,  at  in  the  county  of 

this  day  of  185    . 

Before  me. 

Judge  of  the  county  court  of  holden  at 

b3 
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In  the  eovnty  eovt  of  holdea  at 

InttruetumM. — ^Tliit  aceomt  h  to  bq;in  at  or  before  the  ttane  wbcn 
debt  in  the  idiednle  was  contracted  by  the  inaolvcnt :  if  be  baa  at  any 
bunkrvpt,  or  petitioned  under  ao  inaoWent  act,  it  moat  be  itated  whether 
doe  nndcr  sodi  baakn^lcy  or  iniol?escy  are  itill  mpaid.    (See  below.) 

In  the  matter  of  an  inaolfcnt  debtor. 


18 


earlifft 
been 
y  debcj 


GENERAL  BALANCE  SHEET, 
my  aooonnt  begina  in  or  abont^  the  month  of 

)  wascontrMted  by  me  in  the 


Hie  earliest  debt  in  my  sdiedok  (No. 
year  18    . 

Fni  up  the  Uaiik 


Or. 


Capital  at  the  time  aforenid,* 
coosUting  of 


▲guregata  amount  of 
l>ebu,  a*  in  Khe- 
dule        ... 

Deduet,  1.  TboM  for 
which  I  hare  re- 
ceived no  eonaidem- 
tion        -       .       - 

Deduct,  2.  In  retpect 
of  debtc  more  than 
once  entered  - 


Amount  of  debti  eontraeted 
since  the  time  aforeodd*,  for 
which  I  have  nceiTed  con- 
■idemthm     .... 


Prollte  of  bnrfni 


in    each 


[Here  enter,  beiidei  the  prollte 
on  biuiineei^  all  moniee  re- 
eeived  bj  annuities^  dlri- 
dendB»  or  othenrlee,  alto  all 
property  had  bv  gift,  derise, 
bequeet,  ftc,  lince  the  time 
aforeulde.] 


Valoe  to  be  aoooonted  fbr  .  £, 


£. 


9. 


i 


j>. 


Good    debts, 
schednle 

Bad    - 

Oonbtftil    - 


as    in 


I 


Total  amount  of  ddrti  owiny 
to  me  -       -       • 

Rent  for        yean  %i  £        a 
year     -       -       -       -       . 

Tueefor 

Serrante' 
at£ 

Other  iMWiehold  e 

yean  at 
Special     exp 
ment%  and  Igwi,  Tix.~ 


£.     9.4. 


yean  at  £ 
for 


for 


Property  mentioned  In  aehe- 
dule,  p.  0  and  7  - 

Money  in  poneeelon  when  I 
iUed  my  petititm- 

Defldeney      .      •       .       . 


The  caoM  of  my  preeent  ineolvency  le 


I 
it 

It 


bankrupt 

petitioned  thie  ooort 
petitioned  bankruptcy  eonrt 
ae  an  imolrent  debtor 


and  debts  sdll  unpaid  are  about  M 
and  debts  still  unpaid  an  dMmt  £ 
and  debu  still  unpaid  an  aboot  £ 


t  If  ne?er  bankrupt  or  insolvent,  write '  nerer.' 
Signed  in  the  presence  of  dated  this  day  of 


185 
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4.  Affidavit  verifying  Petition  and  Schedule,  7  &  8  vict 

c.  96, 8.  2. 
In  the  oounty  coart  of  holdea  at 

in  the  said  county. 

^»  ®'  IfthepeU- 

the  petitioner  named  in  the  petition  hereunto  annexed  maketh  oath,  ^"^^!^' 
and  saith,  that  the  leveral  allegations  in  the  said  petition,  and  the  i^y*^^"'^ 
several  matters   contained  in  the  schedule  hereunto  annexed,  are 
true. 

Sworn  at 
in  the  of 

this  day  of 

185 
Before  me. 


5.  Eitate  Paper  to  be  delivered  with  Petition,  Ruit,  4,  ia44, 

ontt, 
day  of  185     . 

In  the  county  court  of  holden  at 

in  the  said  county. 

I  late  of  a  petitioner  under  the 

statutes  5  &  6  Vict  c.  116,  and  7  &  8  Tict.  c.  96,  and  10  &  11  Vict, 
c.  102,  do  herehy  declare  that  the  account  hereunder  written  and 
signed  by  me  is  a  true  account  of  all  my  books  of  account  and 
vouchers,  and  of  all  personal  estate  and  effects  (including  money)  now 
in  my  possession  or  under  my  control,  or  in  the  possession  or  under 
the  control  of  any  other  person  by  my  authority,  or  in  trust  for  me, 
and  the  place  or  places  where  the  same  now  are,  to  the  best  of  my 
belief,  and  whether  liable  for  rent  or  any  other  charge,  and  to  whom 
by  name,  and  the  particulars  of  the  demand,  in  order  that  such  pro- 
perty may  be  duly  ascertained  and  given  up  to  the  clerk  of  the  said 
court,  being  over  and  above  those  articles  which  I  can  except  in  my 
petition  from  the  operation  of  the  said  acts,  not  exceeding  the  value  of 
twenty  pounds.-— ^Accounts. 

Note. — The  excepted  artielee  ivith  the  value  thereof  reepectively, 
are  directed  to  be  aecertained  and  appraised  in  all  eagee. 

Note. — If  goods   are   under   different    heade,  ae  *^ furniture f** 
**  etock,*'  SfCf  ttaie  teparalefy  the  value  qf  each  head. 

Dated  the  day  of  185    . 

(signed) 

iVbftce.— Left  at  the  appraiser's  office,  (address) 
on  the  day  of  185    . 

Signed 

the  appraiser  to  the  court. 

In  the  matter  of 
last  trade  or  profession 

insolvent  debtor,  petitioning  for  protection  from  process 
attorney  and  his  address — 

I,  the  said  petitioner,  request  that  licensed 

appraiser,  shall  value  and  certify  according  to  the  pnctioe  of  the 
court. 

■  4 
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My  late  rendenoe  wu  {ktre  giee  mteh  rfewrijifwi,  H 
$ireet,  number,  Sfc,  at  wiil  enable  oKjf  one  to  find  ike  pbet-'. 
9hop,  dfc,  eo  eiaie,) 

The  praeot  reridence  of  mj  hmdj  is  (kert  fhe  c 
deeeripium,) 

There  is  alio  property  for  Taliution  it  (emd  here,) 

Dated  the  day  of  185     . 

(Signed) 


Rwls«  5,  IdU. 
ante. 


6.  Return  to  Notice  for  Ajtpreieememi. 


County  ooort  of 
hoiden  at 
Appraiaer'i  office. 


{Notice  reoetfed  on 
This  return  ready  cm 
Delivered  on 


the 
the 
the 


In  the  matter  of  A.  B.  of,  &c. 
a  petitioner  for  protection  from  prooeas. 

Attorney. 
I 
appraiaer  to  the  court,  hereby  certify  that  I  hare  acted  vpon  the  cods? 
glTen  in  this  matter,  and  have  given  attendance,  and  seen,  enoiofw 
and  Talaed  each  and  every  of  thie  articles  hereinafter  specified  ax  t^' 
times  and  places  severally  mentioned,  and  that  the  aiun  afExed  tea& 
article  is  the  just  and  fair  Talne  thereof— 


vis.:  on  the 


at 


day  of 


f. 


I 


Rule,  6,  1844, 
ante. 


In  the  coonty  court  of 
in  the  said  county. 


7.  Warrant  for  Seieure, 

hoiden  at 


an 


iaeai^ffsi 


Whereas 
debtor,  has  presented  a  petition  to  the  county  court  of 

hoiden  at  pi^yi^g  for  protection  from  pnoei* 

pursuant  to  the  statutes,  and  the  same  has  been  filed  and  thereap<s 
an  interim  order  of  protection  from  process  has  been  duly  signal  p*'- 
suant  to  the  sUtutes  in  such  case  made  and  proTided :— These^ 
therefore  by  Tirtae  of  the  premises  and  the  stetnte  in  that  ^>^^Z. 
will  and  require,  authorise,  and  empower  you  and  everyone  of  y«o^ 
whom  this  warrant  is  directed,  forthwith  to  enter  into  and  Qp<»<^ 
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house  and  homes  of  the  said 

and  also  in  all  other  place  and  places  belonging  to 
the  said  where  any  of  goods 

are  or  are  suspected  to  be :  yon  shall  seize  all  the  ready  money,  jewels, 
plate,  household  staff,  goods,  merchandise,  books  of  accounts,  and  all 
things  whatsoever  belonging  to  the  said 

save  and  except  the  wearing  apparel,  bedding,  and  other  necessaries  of 
the  said  insoWent  debtor  and  family,  and  the  working  tools  and 

implements  of  the  said  insolvent  debtor,  not  exceeding  in  the  whole 
the  value  of  twenty  pounds,  and  described  by  the  said  insolvent  debtor 
in  schedule  filed  with  the  petition  aforesaid.    And  audi  things 

as  you  shall  so  seize  you  shall  cause  to  be  inventoried  and  appraised 
by  honest  men  of  skill  and  judgment,  and  the  same  yon  shall  so  return 
to  the  said  court  with  all  convenient  speed.  And  that  what  yon  shall 
so  seize  yon  shall  safely  detain  and  keep  in  your  possession  until  yon 
shall  receive  other  order  fbr  the  disposal  thereof  from  the  judge  of  the 
said  court ;  and  in  case  of  resistance,  or  of  not  having  the  key  or  keys 
of  any  door  or  lock  belonging  to  the  said 

where  any  of  goods  are  or  are  suspected  to  be,  you  shall 

break  open  or  cause  the  same  to  be  broken  open,  for  the  better  execu- 
tion of  this  my  warrant. 

Given  under  my  hand  and  seal  this  day  of 

in  the  year  of  our  Lord  185    . 

Judge  of  the  said  county  court. 


To 
and  to  his  assistanti,  and  to  all  mayors, 
bailiffs,  constables,  headborou^hs,  and  all 
other  her  Majesty's  loving  subjects  whom 
I  require  to  be  aiding  and  assisting  in 
the  execution  of  this  my  warrant)  as  occa- 
sion shall  require. 


8.  Order  dirtetmg  whm  Notice  bp  Pruaner  »hdU  he  eerved  on  rui«,  9»  1844. 

detaining  Creditor.  <>»<«• 

Pursuant  to  the  acts  for  the  relief  of  insolvent  debtors  In  England. 

In  the  county  court  of  holden  at  in  the 

said  county,  on  the  day  of  185    • 

In  the  matter  of  a  prisoner  in 

and  a  petitioner  for  protection  firom  process. 

Upon  application  made  by  the  said  petitioner  for  directing  what 
notice  shall  be  given  to  the  detaining  cremtor,  so  that  he  may  be  heard 
against  the  granting  of  the  interim  order,  I  appoint  the 

day  of  at  o'clock  precisely,  for  such  hearing. 

And  I  further  direct  that  the  proper  notice  shall  be  served  on  the  de- 
taining creditor,  and  also  on  his  attorney,  not  later  than 

Judge  of  the  said  county  court. 

N.B, — If  the  petitioner  acts  in  person,  more  particular  directions 
will  be  given. 

X  5 
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Rule,  9, 1844,      9.  Notice  of  IntenOtm  of  Priaoner  hamng  peiitUmed  to  •pplyfv 
t^t.  kia  Interim  Order,  and  JHeekargefrom  Ctutod^. 

Iq  the  ooonty  court  of  bolden  at 

in  the  said  countj. 

In  the  matter  of  the  petition  of  A.  B.,  &c. 

an  inaolTcnt  debtor. 

Mr. 

Take  notice,  that  I,  the  undersigned  A.  B.,  of,  &c.  {or  nof\  betnf  a 
trader  within  the  meaning  of  the  statntea  now  in  force   relating  to 
bankmpta  [but  owing  debts  amounting  in  the  whole  to  less  than  300/.}« 
having  presented  a  petition  to  the  said  coart  under  the  prorisiflHis  ii 
the  statutes  made  and  passed  in  the  5th  and  6th  and  7th  and  8th  yean 
ft  &  6  Vict,      of  the  reign  of  her  present  Majesty,  entitled  respectiydy,  '*  An  Act  for 
7  dc  8  Vict,      the  Relief  of  Insolvent  Debtors,"  and  '<  An  Act  to  amend  the  Law  of 
ludfc  II  Vict  lusolvency,  Bankruptcy,  and  Execution,"  and  of  an  act  passed  in  the 
10th  and  11th  year  of  her  Majesty's  reign,  entitled,  "  An  Act  to  abolish 
the  Court  of  Review  in  Bankruptcy,  and  to  make  Alterations  in  the 
Jurisdiction  of  the  Courts  of  Bankruptcy  and  Court  for  Belief  of  In> 
solvent  Debtors,"  and  sudi  petition  having  been  filed  in  this  eoait, 
shall,  on  the  day  of  at  o'dock  in 

the  (such  time  having  been  appointed  by  the  ooort  lor 

that  purpose),  or  aa  soon  after  as  counsel  or  attorney  can  be  heard, 
make  application  to  the  judge  of  the  said  court  for  an  interim  order  of 
protection,  and  thereupon  for  an  order  to  be  disdiarged  out  of  the 
custody  of  as  to  the  execution  upon  a  judgment 

at  your  suit,  obtained  in  an  action  for  the  recovery  of 
being  a  debt  mentioned  in  my  schedule. 

Witness, 

(signed) 

The  above-named  petitioDcr. 


5*6  Vict  10.  Interim  Order  for  ProteeiUm/rom  Proeeee. 

c.  118,  s.  8.  •  ^ 

ame.'  '       '      In  the  county  court  of  holden  at 

the  said  county  on  the  day  of  185 


m 


In  the  matter  of  an  insolvent 

debtor. 

Be  it  remembered,  that  the  above-named 
not  being  a  trader  within  the  meaning  of  the  statutes  now  in  force 
relating  to  bankrupts  [or  being  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  bankrupts,  but  owing  debts  amoonting 
in  the  whole  to  leas  than  300/.],  having  presented  a  petition  to  this 
honourable  court,  under  the  provisions  of  the  statutea  made  and  jiamrd 
in  the  5th  and  6th  and  7th  and  8th  years  of  the  reign  of  her  present 
Majesty,  entitled  respectively,  "  An  Act  for  the  Relief  of  Insolvent 
Debtors,**  and  **  An  Act  to  amend  the  Law  of  Insolvency,  Bank- 
ruptcy, and  Execution,"  and  an  act  passed  in  the  10th  and  11th  years 
of  her  Majesty's  reign,  entitled,  '*  An  Act  to  abolish  the  Court  of 
Review  in  Bankruptcy,  and  to  make  Alterations  in  the  Juiiadictioii  of 
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the  Gourti  of  Bankrnptcy  and  Court  for  Relief  of  IntolTent  Debton," 
and  Bach  petitioiu  ba?iiig  been  filed  in  this  oonrt,  [ff  a  priioner,  here 
add  **  and  the  said  petitiODer,  being  a  prisoner  in  execution  upon  a 
judgment  obtained  in  an  action  for  the  reooverj  of  a  debt,  having  giTOn 
such  notice  to  the  detaining  creditor  under  such  eiecntion  as  directed 
bj  this  honourable  court,  under  Rule  9,  for  better  canrying  into  exe- 
cution the  said  acts,"]  a  protection  is  hereby  given  to  the  said 

from  all  process  whatever  (except  as  hereinafter  mentioned), 
either  against  his  person  or  his  property  of  every  description,  whidi 
protection  shall  continue  in  force,  and  all  process  (except  process  for 
arresting  or  holding  him  to  bail  under  the  authority  of  a  judge's  order 
for  that  purpose),  be  stayed  until  the  day  of 

at  o'clock  in  the 

the  time  appointed  for  his  first  examination. 

Judge  of  the  said  county  court. 


11.  Ord/er  for  Sale. 

7  &  8  Vict. 
In  the  county  court  of  bolden  at  c.  96,  i.  lo. 

in  the  said  county,  on  the  day  of  185    • 

In  the  matter  of  an  insolvent  debtor. 

Whereas  the  said  has  presented  h 

petition  to  the  court  for  protection  from  process,  and  the  same  has 
been  filed  and  an  interim  order  of  protection  from  process  has  been 
duly  signed  according  to  tlie  statutes  in  such  case  made  and  provided : 
And  whereas  gentleman,  clerk  of  ue  county 

court  of  holden  at 

is,  by  virtue  oX  his  said  office  and  by  force  of  the  statute  in  that  behalf, 
official  assignee  of  the  estate  and  effects  of  the  said  insolvent  debtor. 

It  is  ordered,  that  the  said  official  assignee  shall  sell  and  dispose  of 
the  property  of  the  said  insolvent  debtos  now  vested  in  him  pursuant 
to  the  statutes  in  that  behalf,  save  and  except  the  wearing  apparel, 
bedding,  and  other  necessaries  of  the  said  insolvent  debtor  and  h 
family,  and  h  working  tools  and  implements  not  exceeding  in  the 

whole  the  value  of  twenty  pounds,  being  nevertheless  such  only  as  are 
fully  and  truly  described  by  the  said  insolvent  debtor  in  h  schedule 
filed  with  the  petition  aforesaid. 

Judge  of  the  said  county  court. 


12.  Bennoai  qf  huohent'e  ProteeHon. 

In  the  county  court  of  holden  at  HiuiJiH. 

in  the  said  county,  on  the   * 

day  of  185    • 

I  hereby  renew  the  within  order  for  the  protection  of  the  said 

until  the  day  of 

185    ,  at  this  place. 

Judge  of  the  nid  county  court. 
■  6 
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13.  Order  dUeharging  Primmer  on  /iil«rMi  Order, 

I  ^  fc  *&  *         ^^  ^'^  comity  court  of  holden  at 

'    '  in  the  said  oonnty,  on  the  day  of 

18    . 

n^trding  to        ^"  ^®  matter  of 

the  fact.  an  insolvent  debtor,  not  being  a  trader  within  the  meaning  of  the 

Btatntes  relating  to  bankrupta  [or  being  a  trader  within  the  meaning 
of  the  Btatntes  now  in  force  relating  to  bankmpts,  bat  owing  debti 
amounting  in  the  whole  to  less  than  three  hnndred  ponnda.] 

Before  me,  the  undersigned,  the  jadge  of  the  said  oonrt. 

Whereas  a  petition  of  the  said 
has  been  filed  in  this  court,  and  an  interim  order  for  protection  firoa 
prooess  has  this  day  been  giyen  to  the  said 

under  the  provisions  of  the  statute  made  and  passed  in 
^it^  Vict      the  5th  &  6th  year  of  the  reign  of  her  present  Majesty,  intituled  "An 
7^8  Vict.      Act  for  the  Relief  of  Insolvent  Debtors,"  and  of  an  act  passed  in 
10  ft  11  Vict   the  7th  and  8th  year  of  her  said  Majesty's  reign,  intituled  *'An 
Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and  ExecutioD/* 
and  of  an  act  passed  in  the  10th  and  11th  year  of  the  reign  of  her 
Majesty,  intituled  "An  Act  to  abolish  the  Court  of  Review  in  Bank- 
ruptcy, and  to  make  Alterations  in  the  Jurisdiction  of  the  Courts  of 
Bankruptcy  and  Court  for  Relief  of  Insolvent  Debtors  :  "  and  whereas 
it  appears  to  this  court  that  the  said 

is  detained  a  prisoner  in  in  execution  upon 

a  judgment  obtained  in  an  action  for  the  recovery  of  a  debt  mentioned 
in  his  schedule,  that  is  to  say,  upon  a  judgment  at  the  suit  of 

Now  I  do  order  and  direct  the  keeper  of 
aforesaid,  or  any  officer  who  shall  have  the  said 

in  custody  by  virtue  of  such  execution  as  aforeaaid, 
to  discharge  the  said  out  of  custody 

as  to  such  execution  pursuant  to  the  statutes. 

Judge  of  the  said  county  oonrt. 


14.  Notice  to  Crtditors  and  for  Oazette  of  Fir»t  JBxeminatiom. 

7  *  8  virt.         Whereas  a  petition  of 

^'    '  '*  an  insolvent  debtor,  having  been  filed  in  the  county  court  of 

Rule,  7>  1842,  holden  at  in  the  said  county,  and  an  interim  order  for 

protection  from  process  having  been  given  to  the  said 
under  the  provisions  of  the  statutes  in  that  case  made  and  provided, 
the  said  is  hereby  required  to  appear  in  the 

said  court  lo  be  holden  at  aforesaid,  before  the 

iudge  of  the  said  court,  on  the  day  of 

next,  at  o'clock  in  the  noon  pieeiady. 

for  his  first  examination  touching  his  debts,  estate,  and  effecta,  and  to 
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be  farther  dealt  with  according  to  the  proviaiona  of  the  aaid  atatntea : 
and  notice  ia  hereby  giren  that  the  choice  of  aaaigneea  ia  to  take  place 
at  the  time  ao  appointed. 

All  persona  indebted  to  the  aaid 
or  who  have  any  of  hia  effecta,  are  not  to  pay  or  deliyer  the  lame  but  to 

the  clerk  of  the  said  court,  who  it  the  official 
iMigneg  of  the  eatate  and  effecta  of  the  aaid  intolrent,  at  hia  office  at 

in  the  aaid  county. 


15.  Afidavii  qf  Service  qf  Notice. 

In  the  county  court  of  holden  at  7  *  8  Vict. 

In  the  matter  of  the  petition  of  an  inaolvent  ^«  7*  184S, 

debtor. 

high  bailiff  of  the  tatd  county  court, 
maketh  oath  and  aaith  that  he  did  aenre  true  cop  of  the  notice 
hereunto  annexed,  on  the  day  of  by 

delivering  the  same  before  the  hour  of  in  the  afternoon  of 

the  same  day,  into  the  hands  of  the  proper  person  authorised  to  receive 
paid  letters,  at  the  recdying-honae  for  general  post  letters,  situate 

which  aaid  copy  was  duly  folded 
and  wafered  aa  letter  and  addressed  in  manner 

following ;  that  is  to  say 

and  that  at  the  same  time  this  deponent  paid  the  aaid  peraon  the  aum 
of  for  poatage  of  the  same. 

Sworn  at  in  the  of 

this  day  of  185    . 

Before  me. 


16.  Warumi  to  Mng  tp  a  Prieoncr. 

In  the  oounty  court  of  holden  at  in  7  &  8  ^^^ 

the  aaidoounty  on  the  day  «■*»••  7- 

of  185    . 


I,  the  undersigned,  judge  of  the  aaid  county  oourt,  authorised  to  act 
in  the  matter  of  a  petition  filed  in  the  aaid  oourt  by 

of  an  inaohent  debtor,  do  hereby  require  you 

to  bring  the  aaid  whom  you  haye  in 

custody,  before  me,  on  the  day  of  at 

o'clock  in  the  noon  precisely,  at 

the  court-houae  of  the  said  court,  fbr  examination  accotding  to  the 
directions  of  the  acta  of  Parliament  in  that  caae  made  and  provided. 

Judge  of  the  said  oounty  court. 

To  the  ofth0 

Priaony  or  hia  deputy. 
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17.  Wiimm^M  Summoiu, 

5  Je  6  Viet.  In  the  county  court  of  holden  it 

c.  iw, ».  1.      in  the  said  oonnty. 

In  the  matter  of  a  petitioner  for  protectioB 

from  proceM 

These  are  to  will  and  require  jon  to  whom  this  warrant  is  directed, 
personally  to  be  and  appear  before  esquire, 

judge  of  the  said  county  court,  at  on  day  the 

day  of  at  o'doek, 

then  and  there  to  be  examined,  by  Tirtne  of  the  statutes  in  sack  case 
made  and  provided. 

And  hereof  you  are  not  to  ftdl  at  your  periL— ^iven  under  my  hand 
this  day  of         >  185     . 


To 


i,«, 


18.  Fbnt  BxammaHon. 
insoivenfi         In  the  county  court  of  holden  at 

i\nt  rxaml-  * 

natiao.  _^^  ..«*.*•• 

Before  esquire,  judge  of  the  said  court, 

on  the  day  of  185    . 

In  the  matter  of 

an  insolyent  debtor. 

Memorandnm.'^Tbit  above-named  insolTcnt  having  appeared  bcibfc 
me,  pursuant  to  notice  for  that  purpose  in  the  London  GagHie,  and  a 
newspaper  drcnlating  in  the  county  where  he  resides,  and  sabmitled 
>iifinfflif  to  examination  upon  m^  : 

I  hereby  appoint  the  day  of  next,  at 

o'clock  in  the  noon  precisely,  to  proceed  to  make  a  final  order 

in  the  matter  of  the  petition  of  the  said  insolvent,  unless  cause  be  thai 
and  there  shown  to  ue  contrary.  And  1  hereby  renew  liis  protectioD 
until  that  day. 

Judge  of  the  said  county 


19.  A^owrmnmU  qfFint  BxaminaiUm, 

5^6  Vict;         In  the  county  court  of  holden  at 
*^  "«'■•*•                               in  the  said  county. 

On  the                             day  of  185    . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  sud  county  court. 

This  being  the  day  appointed  for  the  fint  examination  of  the  above- 
naoied  insolvent,  and  he  having  come  before  me  and  been  iwoni  ami 
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examined  toaching  h  debts,  eatates,  and  effects,  according  to 

the  directions  of  Che  statutes ; 

It  is  ordered  that  this  sitting  be  adjourned  until  day 

of  one  thousand  eight  hundred  and  fifty 

for  the  examination  of  tlie  insolvent.' 

Judge  of  the  said  county  court. 


20.  Advertiaememt  qffitrther  Hearing. 

7  ft  8  VicL 

In  the  county  court  of  holden  at  c.  94,  u.  28, 

in  tlie  said  county*  ^ 

who  was  heard  in  the  said  county 
court  of  at  on  tbe 

day  of  when  will  appear 

again  on  day  the  day  of 

and  apply  for  orders  of  protection  and  discharge  under  7  &  8  Vict, 
c.  96,  sa.  28,  29.   All  creditors  may  oppose. 


21.  Order  qf  Remand  qf  Priwner, 

In  the  county  court  of  holden  at  7  4k  8  v  let 

in  the  said  county.  c. «,  s.  M. 

On  the  day  of  185  . 

In  the  matter  of  an  insolvent  debtor  not  iv  be  attend 

being  a  trader  within  the  meaning  of  the  laws  relating  to  J^T^ '" 
banlunpts  [or  being  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  bankrupts,  but  owing  debts 
amounting  in  the  whole  to  Itts  than  three  hundred  pounds]. 

Before  me,  the  undersigned,  the  judge  of  the  said 
court* 

Whereas,  the  said  having  filed  his  petition, 

and  obtained  an  interim  order  for  protection  from  process  under  the 
statute  passed  in  the  fifth  and  sixth  year  of  the  reign  of  her  present 
Majesty,  entitled  "  An  Act  for  the  BLelief  of  Insolvent  Debtors,''  and 
under  another  statute  passed  in  the  serenth  and  eighth  year  of  her 
present  Majesty's  reign,  entitled  "  An  Act  to  amend  the  Law  of 
Insolvency,  Bankruptcy,  and  Execution,"  and  under  another  statute 
passed  in  the  tenth  and  eleventh  year  of  her  said  Majesty's  reign, 
entitled,  "  An  Act  to  abolish  the  court  of  Review  in  Bankruptcy  and 
to  make  alterations  in  the  Jurisdiction  of  the  Courts  of  Bankruptcy 
and  Court  for  Relief  of  Insolvent  Debtors,"  an  order  of  this  court 
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bearing  date  the  daj  of  was  made,  whereby 

it  was  ordered  that  the  keeper  of 

or  any  officer  who  ihould  hare  the  laid 

in  custody  by  Tirtue  of  the  several  execntioiis  for  debt,  or  any  of  them 

in  the  said  order  mentioned^  should  discharge  the  said 

out  of  custody  as  to  such  ezecntioiiSy  punnaat 
to  the  said  second  mentioned  statute ; 

And  whereas,  pursuftnt  to  notioe  for  that  porpose  duly  giren,  the 
■aid  this  day  appeared  in  court  for  his  first 

examination,  and  upon  such  hb  examination  it  appeared  to  this  court 

that 

It  is  therefore  ordered,  in  pursuance  of  the  said  second  mentioned 
statute,  that  the  said  be  remanded  to  his  former 

custody  as  to  such  of  the  several  executions  for  debt  upon  the  jud^ 
ments  in  the  said  recited  order  mentioned,  as  would  now  remain  in 
force  in  case  the  said  order  had  not  been  made :  for  which  purpose  it 
is  further  ordered  that  one  of  the  ushers  ot  this 

court,  or  one  of  his  assistants,  do  take  the  said 

and  forthwith  convey  him  to  there  to  be  detained 

upon  such  executions  as  aforesaid. 


Registrar. 


Judge  of  the  said  ooimty  cout. 


7^8  Vict 
c.  »6,  t,  3. 


No. 

In  the  comity  court  of 

in  the  said  oonnty« 


22.  Choice  (^Aitipneet, 
holden  at 


On  the 


day  of 


185. 


Memorimdmm,^^TldB  being  the  sitting  appointed  for  the  choice  of 
assignees  of  the  estate  and  effects  of  the  above-named  insolvent:  we 
whose  names  are  hereunder  written,  being  the  majority  in  number  and 
value  of  the  creditors  attending  by  ourselves,  or  our  aitgrnies  duly 
authorised  by  letters  of  attorney  in  that  behalf,  before  the  judge  at  thia 
sitting,  have  chosen,  and  do  hereby  nominate  and  choose 
to  be  assignee  of  the  estate  and  effects  of  the  said 

and  we  do  deaire  that  such  person  may  be  appointed 


■ooept  the  said  trust  and  appointment, 

If  esquire,  judge  of  the  said  oonrt,  do  hereby 

approve  of,  and  ratify  and  confirm  the  said  choice. 
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23.  Ceriifleateo/AppoimtmentqfAnigneet, 

No. 

In  the  ootinty  court  of  holden  at  7^8  Vict 

in  the  said  oonntj.  c.  06,  i.  a 

On  the  day  of  185  . 

Ihia  ia  to  certify,— That 

thia  daydoljchoeen  aaeicneeof  the  estate  and  effecti  of 
and  the  said 
haTing  accepted  the  said  tnut  and  appointment,  the  said  choice  was 
approved  of,  and  ratified  and  confirmed  by  the  undersinied  jndee. 
And  thia  is  further  to  certify  that 

gentieman,  registrar  of  the  said  county  oomt,  is  by  virtae  of  his  said 
office,  and  by  force  of  the  statute  in  that  behalf,  official  assignee  to  the 
estate. 

.  Judge  of  the  said  coonty  court 

R^^lstrar* 


24.  Appointment  qfDtty/or  making  Final  Order. 

In  the  county  court  of  holden  at  5  ft  6  VicL 

in  the  said  county.  c.  lie,  %.  4. 

Before  esquire,  judge  of  the  said  court 

on  the  day  of  185    . 

In  the  matter  of  an  insolTifnt  debtor. 

Memorandnm. — Ihe  abore-named  insoWent  having  appeared  before 
me,  pursuant  to  notice  for  that  purpose  in  the  London  Oaieite,  and  a 
newspaper  drculatiDg  in  the  ooun^  where  he  resides,  and  submitted 
himself  to  examination  upon  oath ; 

I  hereby  appoint  the  day  of  next 

at  o'clock  in  the  noon  precisely,  to  proceed 

to  make  a  final  order  in  the  matter  of  the  petitiooof  the  said  insolvent, 
unless  cause  be  then  and  there  ahown  to  the  contrary.  And  I  hereby 
renew  his  protection  until  that  day. 

Judge  of  the  said  county  court 


25.  Advertisement  f^  Day /or  Final  Order. 


Final  orders  will  be  made  in  the  matters  of  the  following  persons,  ^  ^^  ^^* 
petitioners  for  protection  firom  process,  at  the  county  court  of  ^  ^*^'  '*  *" 

holden  at  in  the  said  county  befbre 

esquhre,  judge  of  the  said  court,  unless  cause  be 
shown  to  the  contrary,  as  foUows :  on  day  the 

day  o'  at  o'clock  precisely. 
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26.  Bxamination  an  Final  Order. 

^^^i  ^}S:         ^  ^  ooantj  oonrt  of  holden  at 

7  &  8  v^.  in  the  said  oounty. 

c.  96,  and' 

lo&uvicc.  On  the  day  of  185 


C  1U2. 


In  the  matter  of  an  insoWent  debtor. 

Mewutrandvm. — ^That  the  said  haring  prenotod 

petition  to  this  honourable  oonrt  under  the  proTinoni  of  sa 
set  passed  in  the  fifth  and  sixth  year  of  the  reign  of  her  present  Majesty, 
entitled,  *'  An  Act  for  the  Relief  of  Insolvent  Debtors,  and  of  an  set 
passed  in  the  seventh  and  eighth  year  of  her  Majesty's  reign,  entided, 
**  An  Act  to  amend  the  Law  of  Insolvency,  Bankruptcy,  and  Ezeca- 
tion,"  and  of  an  act  passed  in  the  tenth  and  eleventh  year  of  the  reigB 
of  her  Majesty,  entitled,  "  An  Act  to  abolish  the  Court  of  Review  ia 
Bankruptcy,  and  to  make  Alterations  in  the  Jurisdiction  of  the  Coorts 
of  Bankruptcy  and  Court  for  Relief  of  Insolvent  Debton,"  and  sock 
petition  having  been  duly  filed  in  court,  and  the  said  petitioner  having 
come  before  me,  the  undersigned,  the  judge  of  the  said  court,  in  order 
to  make  a  full  and  true  discovery  and  disdoeure  of  estate  and 

effects,  pursuant  to  notice  in  the  London  CUuetie  for  that  parpoas 
given,  and  being  sworn  and  examined  at  the  time  and  place  above  men- 
tioned, upon  oath,  sa  — ^that  the  several  aBegationa  ia 
the  petition  above  named,  and  the  several  matters  in  the  srhrdales 
thereunto  annexed  are  true,  and  that  the  debts  of  this  deponent  iwre 
not  contracted  by  any  manner  of  fraud  or  breach  of  trust,  or  by  reaaon 
of  any  prosecution  against  this  deponent,  whereby  he  was  oonvkled 
of  any  offence,  or  without  having,  at  the  time  of  becoming  indebted, 
reasonable  assurance  of  being  aUe  to  pay  such  debts,  and  that  sack 
debts  were  not  contracted  by  reason  of  any  judgment  in  any  prooeediBg 
for  breach  of  the  revenue  laws,  or  in  any  action  for  breadi  of  pronise 
of  marriage,  seduction,  criminal  conversation,  libel,  assault,  slander, 
battery,  malicious  arrest,  malicioua  suing  out  a  fiat  in  bankraptcj,  or 
malidous  trespass ;  and  that  this  deponent  has,  in  said  acbe> 
dales,  made  a  ftdl  discovery  of  all  estate,  effects,  dabts,  and 
credits,  and  has  not  parted  with  any  of  property  sinee  the 
presenting  of              petition. 

Judge  of  the  said  county  covift. 


the  said  petitioner. 


} 


27.  Final  Order  for  Protection  Jrom  Proeete. 

Court  for  the  Relief  of  Insolvent  Debtors* 
7&8Vict.         No. 

^  J  o  I1U9       ^"  '^  matter  of  the  petition  of 

iMM.  V,  ivw«  ^f  ^  iniolvent  debtor  [or  not],  being  a  trader 

within  the  meaning  of  the  statutes  now  in  force  reUthig  to  bankrupts 
Ihut  owing  debte  amnwuting  m  Mt  whole  to  lest  than  300  L] 

Be  it  remembered  that  the  ssid  haTtng 

presented  his  petition  for  protection  firom  process  to  this  honoorable 
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ooart,  and  such  petition  haTing  been  duly  filed  in  conrt,  and  the  laid 
petitioner  having  duly  appeared,  and  been  examined  touching  hia  debts, 
estate,  and  effects,  and  it  appearing  to  the  undersigned  commissioner 
that  the  said  by  virtue  of  the  statutes  in  that 

case  made  and  provided,  is  entitled  to  the  protection  of  his  person 
from  being  taken  or  detained  under  any  process  whatever  in  respect 
of  the  several  debts  and  claims  hereinafter  mentioned,  a  final  order  ia 
hereby  made  to  protect  the  person  of  the  said 

from  being  taken  or  detained  under  any  process  whatever  in  respect  of 
the  several  debts  and  sums  of  money  dae  or  claimed  to  be  due  at  the 
time  of  filing  his  petition  from  the  said  petitioner  to  the  several  per- 
sons named  in  his  schedule  as  creditors,  or  as  claiming  to  be  creditors 
for  the  same  respectively,  or  for  which  such  persons  shall  have  given 
credit  to  the  said  petitioner  before  the  time  of  filing  his  petition,  and 
which  were  not  then  payable,  and  as  to  the  claims  of  all  other  persona 
not  koown  to  the  said  petitioner  at  the  time  of  nlaldng  this  order,  who 
may  be  indorsers  or  holders  of  any  negotiable  security  set  forth  in  his 
said  schedule :  And  it  b  hereby  directed,  that  the  proposal  of  the  said 
petitioner,  set  forth  in  his  petition,  for  the  payment  of  his  debts,  be 
carried  into  effect  in  the  following  manner ;  that  is  to  say, 

Given  under  my  hand,  this  day  of 

185     . 

(Signed) 

CSommissioner. 


28.  Order  acfjourtUng  Final  Order  Sine  Die. 

No.  A  &  6  Vict. 

la  the  county  court  of  holden  at 

io  the  said  oounty. 

On  the  day  of  185    . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  said  court. 

This  being  the  sitting  appointed  for  making  the  final  order  for  the 
insolvent's  protection  from  process,  and  he  having  come  before  me 
and  been  sworn  and  examined  touching  his  debts,  estates,  and  effects, 
it  is,  for  good  cause  appearing  to  this  court,  ordered,  that  the  con- 
sideration of  such  final  order  be  and  the  same  is  hereby  adjourned 
sine  die. 

Judge  of  the  said  county  court 


29.  Order  ditmitsing  Petition. 

In  the  county  court  of  holden  at  7^8  Vi^, 

in  the  said  oounty.  c.  96,  i .  8. 

On  the  day  of  185    . 

In  the  matter  of  an  insolvent  debtor. 

Before  me,  the  undersigned,  the  judge  of  the  said  county  court. 

This  being  the  day  appointed  for  making  a  final  order  in  the  above 
matter  (whereof  and  of  the  purport  whereof  due  notice  was  given  in  the 
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London  Gaxettt),  I,  the  judge  of  the  nid  county  oonrt,  at  the  time 
and  place  above-mentioned,  held  a  public  fitting  for  such  pnrpoK, 
and  the  inaoWent  having  come  before  me  and  been  sworn  and  examined 
touching  his  debts,  estate,  and  effects,  and  having  examined  the  pro- 
ceedings, and  heani  what  was  allied  bj  Mr.  the 
solicitor  for  the  insolvent,  and  by 

It  is  ordered  that  the  petition  of  the  above-named  insolvent  be,  and 
the  same  is  hereby  dismissed. 

Judge  of  the  said  county  court. 


30.  Notice  of  Petitioner'^  Intention  to  make  applieaiionfor  Orden 
of  Protection  and  Dieckarge,  under  the  28M  ^  29/A  eeetiome, 
7  4*  8  Viet.  e.  96,  and  the  lOth  Sf  llth  Vict.  c.  102. 

No. 

Inl^*^         In  the  county  court  of  holdenat 

7  &  8  Vict  in  the  said  county. 

c.  86*  w.  28. 

29.  To  creditors  of  an  insolvent  debtor. 


]0  &  U  Vict. 
C.102. 


Take  notice,  that  I,  the  undersigned,  a  petitioner  under  the  statutes 
5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  and  10  &  11  Vict,  c  102, 
shall,  on  day  of  at  o'clock  in 

the  (such  time  having  been  appointed  by  the  court 

for  the  purpose),  or  as  soon  after  as  counsel  or  attorney  can  be  heard, 
make  application  to  judge  of  the  said  court, 

for  an  order  for  protection  from  process,  under  the  provisions  of  the 
28th  section  of  the  statute  7  &  8  Vict.  c.  96,  when  any  of  my  creditors 
may  be  heard  by  themselves,  their  counsel,  or  attomies ;  and  in  the 
event  of  my  obtaining  an  order  under  the  said  28th  section,  I  shall 
forthwith  make  application  to  the  said  judge,  under  the  29th  section  of 
the  said  last-mentioned  act,  for  an  order  to  be  discharged  from  cus- 
tody, as  to  any  execution  or  executions  upon  any  judgment  or  judg- 
ments obtained  for  any  debt  or  debts,  or  claim  or  claims,  in  respect  of 
which  I  shall  be  protected  from  process  by  the  order  so  obtaiaedv 
under  the  28dk  section. 

(signed) 

Signed  by  the  said  petitioner  on  the  day  of 

in  the  presence  of  me 

J\r.^.— The  witness  must  add  his  description  and  residence. 


31.  Order  for  Protection  from  Proeeu  under  sect.  28  q^  7  4*  8  Vict, 

c.  96,  and  10  Sf  II  Viet.  c.  102. 

No. 

1 6tB  Vict         In  the  county  court  of  holden  at 

c.  96»  1. 28 ;  in  the  said  countv. 

10  4r  11  Vict  wuuvj. 

In  the  matter  of  the  petition  of 
of  an  insolvent  debtor,  and  [or  not] 

being  a  trader  within  the  meaning  of  the  statutes  now  in  force  relating 
to  bankrupts ;  [but  owing  debts  amounting  in  the  whole  to  300  /.] 


C.109. 


I 
r 

E 
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Be  it  remembered,  that  the  said  hsTing 

presented  his  petition  for  protection  from  process  to  this  honourable 
court,  and  such  petition  having  been  duly  filed  in  court  on  the 

day  of  and  the  sitting  for  the  first  examination 

of  the  said  petitioner  having  been  held  on  the  day  of 

,and 
(Here  eiate,  **  no  day  having  been  named  for  maVing  the  final 
order/'  or  **  the  consideration  of  the  final  order  having  been  ad- 
joomed  me  die,**  or  *'  the  final  order  having  been  refused,"  (as  the 
ease  may  be) ;  and  in  the  first  eate  state  the  cause  qfnot  naming  the 
day,  and  in  the  second  and  third  eases  state  the  day  qfthe  adjourn^ 
ment  or  r^usal  (as  the  case  may  bej)  and  the  said  petitioner  having 
now  applied  to  the  undersigned  judge  for  the  protection  from  process 
hereinafter  mentioned,  and  such  time  having  expired  subsequent  to  the 
filing  of  the  petition  as,  having  regard  to  all  the  ctrenmstancea  of  the 
insolvency,  and  the  conduct  of  the  petitioner  as  an  insolvent  debtor 
before  and  after  his  insolvency,  the  said  judge  thinks  just,  and  having 
heard  the  said  petitioner  and  his  creditors  by  themselves,  their  coun- 
sel,  or  attomies,  and  it  appearing  to  the  said  judge  that  the  said 
petitioner,  by  virtue  of  the  statute  in  that  case  made  and  provided,  is 
entitled  to  the  protection  of  his  person  from  being  taken  or  detained 
under  any  process  whatever,  in  respect  of  the  several  debts  and  claims 
hereinafter  mentioned,  and  order  is  therefore  hereby  made  to  protect 
the  person  of  the  said  from  being  taken  and  detained 

nnder  any  process  whatever,  in  respect  of  the  several  debts  and  sums 
of  money  due,  or  claimed  to  be  due,  at  the  time  of  filing  his  petition, 
from  the  said  petitioner  to  the  several  persons  named  in  his  schedule  as 
creditors,  or  as  claiming  to  be  creditors,  for  the  same  respectively,  or 
for  which  such  persons  shall  have  given  credit  to  the  said  petitioner 
before  the  time  of  filing  his  petition,  and  which  were  not  then  payable, 
and  as  to  the  claims  of  all  other  persons  not  known  to  the  said  peti- 
tioner at  the  time  of  making  this  order,  who  may  be  endorsers  or  holders 
of  any  negotiable  security  set  forth  in  his  said  schedule. 

Given  under  my  hand,  this  of  185 

(Signed) 

Judge  of  the  said  county  court. 


32.  Order  to  Discharge  Petitioner  who  is  a  Prisoner, 
Pursuant  to  the  Acts  for  the  relief  of  insolvent  debtors  in  England.      7^8  vicl 

G.96,i.». 

In  the  county  court  of  holdea  at 

in  the  said  county. 

On  the  day  of  185    . 

In  the  matter  of  the  petition  of 
an  insolvent  debtor,  not  being  a  trader  within  the  meaning  of  the  sta* 
tutes  relating  to  bankrupts  [or  being  a  trader  within  the  meaning  of  the 
statutes  now  in  force  relating  to  bankrupts,  but  owing  debts  amounting 
in  the  whole  to  less  than  three  hundred  pounds]. 
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Whereas,  all  things  having  been  dnlj  done  in  the  said  matter  aeoord. 
ing  to  the  several  statutes  reUtiog  thereto,  final  order  for  protection 
from  process  has  been  doly  made  herein  on  the  dnj  of 

pursuant  to  the  act  7  &  8  Vict.  c«  96. 

And  whereas  it  appears  to  the  court  that  the  said 

is  detained  in  prison,  that  is  to  say,  in 

for  a  claim  in  respect  of  which  he  is  protected 
from  process  by  the  said  final  order. 

Now  this  court  doth  order  and  direct  the  sheriff  of 
and  the  keeper  of  the  aforesaid,  or  any  ofiicer 

who  shall  have  the  said  in  custody  by  virtue 

of  sudi  execution  as  aforesaid,  to  discharge  the  said 

out  of  custody,  as  to  such  execution^  purBuant  to  the 
statutes. 


Judge  of  the  said  oountj  oooit 


To  the  sheriff  of 
and  also  to  the  keeper  of  the 
prison. 


33.  Ord§rfor  8aie  by  Anigme, 


7&n  Vict.         In  the  county  court  of 
c.  96, 1.84.      county, 

On  the 


holden  at 


in  the  said 


day  of 


185     . 


In  the  matter  of 


an  insolvent  debtor. 


Whereas  the  said  has  presented  h    petition  to  the 

court  for  protection  from  process,  and  the  same  has  been  filed  and  an 
interim  order  of  protection  from  process  has  been  duly  signed  accord- 
ing to  the  statutes  in  such  case  made  and  provided.    And  wberesi 

gentleman,  clerk  of  the  county  court  of 
holden  at  U  by  virtue  of  his  said  oflBce,  and  by  force  of 

the  statute  in  that  behalf,  official  assignee  of  the  estate  and  effects  of  the 
said  insolvent  debtor. 

• 

It  is  ordered  that  the  said  official  assignee  shall  sell  and  dispose  of 
the  property  of  the  said  insolvent  debtor  now  vested  in  him  purfosnt 
to  the  statutes  in  that  behalf,  save  and  except  the  wearing  apparel, 
bedding,  and  other  necessaries  uf  the  said  insolvent  debtor  and  h 
fiunily ,  and  h  working  tools  and  implements,  not  exceeding  in  the  wbok 
the  value  of  twenty  pounds,  being  nevertheless  such  only  as  are  fnlly 
and  truly  described  by  the  said  insolvent  debtor  in  h  schedule  6kd 
with  the  petition  aforraaid. 


Judge  of  the  said  county  court 
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34.  Notice  of  Audit  and  Proof  of  Debt. 

County  ooort  of  holden  at  c.  96,  i.'ai*. 

On  the  day  of  185    . 

In  the  matter  of  an  inaolrent  debtor.    No. 

The  creditors  and  the  inaohent  are  informed  that  the  aaaignees' 
aooounta  in  this  case  will  be  audited  on  day  the 

day  of  at  '  o'clock,  and  all  necessary  matter  inquired 

into  in  order  to  a  dividend— dividend  will  be  advertised  in  the  London 
Gazette,  with  instructions  as  to  applicatbn  for  payment. 

Creditors  are  at  liberty  to  attend  or  not  as  they  please,  either  per- 
sonally, or  by  counsel,  attorney,  or  agent,  and  to  object  to  any  debt  in 
tke  sdiedule,  or  the  amount  thereof,  either  as  too  small  or  too  large.—- 
Securities  (if  any)  are  to  be  produced. 

Where  proof  or  explanation  is  required  to  be  given  on  the  day  here 
notified,  it  is  mentioned  below. 

If  no  reason  whatever  appears  for  acting  against  the  statement  of  any 
debt  in  the  schedule,  whether  as  to  the  amount  or  the  right  to  receive 
dividend  thereupon,  the  same  will  be  treated  as  correct. 

All  communications  by  post  to  be  addressed  to 

Official  assignee, 

County  court  office. 


35.  Notice  qf  Dividend. 

In  the  county  court  of  holden  at  »  ^  ^  y^ 

In  the  matter  of  an  insolvent  debtor. 

A  dividend  of  in  the  pound  is  payable  to  the 

creditors  of  the  above  insolvent,  and  may  be  received  at  my  office  in 

any  day  after  the  185    , 

between  the  hours  of  ten  and  four. 

£.    •.    rf. 

Amount  of  debt        .        .        -       • 
Dividend  thereon       .... 

Assistant  Cleric. 

MB.— This  letter,  and  all  bills,  notes,  and  securities  must  be  pro- 
duced when  the  dividend  is  paid,  and  the  statement  below  properly 
filled  up  and  signed  by  the  creditor,  and  a  witness,  with  the  profession 
or  trade  and  residence  of  each. 

I  claim  £  as  the  amount  of  debt 

justly  due  to  me  on  this  insolvency  on  (air  balance 

of  accounts.    And  I  declare  that  I 

have  not  become  bankrupt  nor  insolvent,  nor  otherwise  parted  with 
my  right  to  dividend. 

Dated  this  day  of 

(Signed)  • 

Witness 

of  of 


V20  Appendix  to  Pari  11. 

36.  Order  to  dUchmrgt  PeOikmier^  wio  U  detmiui. 
No. 

7  &  8  Viet         In  tiw  coaatf  cowt  of  hidden  it 

*=•*'••**•  in  the  nid  ooonty. 

In  the  matter  of  the  petition  of 
of  an  inaolvent  debtor,  and  bein|  a  tnu- 

within  the  meaning  of  the  ftatntei  now  in  force  reUting  to  brnkrc'^ 
lor,  not  being  a  trader  within  the  meaning  of  the  statstes  re*  ~ 
force  relating  to  bnnkmpts,  bat  owing  debta  amfw"*'"g  io  tfce  «s^ 
feii  than  300/.] 

Whereas  bj  an  order  made  by  me,  judge  of  the  aaid  eonoty  c"^" 
bearing  date  the  day  of 

reciting  that,  {kero  iet  ami  tke  orderforjmiieetiomMaderl  if  ^  >  - 
c.  96, «.  28.) 

And  whereu  it  appean  that  the  aid 
is  detained  a  prisoner  in  in  eiecntioa  b?£j 

jndgmeat  at  the  soit  of  in  an  actioo  fcr  - 

recovery  of  (here  »tato  the  nedmre  qf  the  deht  or  eteim^  e»d  si 
t^ppoar  tkmt  it  U  m  debt  or  eimm  m  retpeet  if  wkiek  ike  peti:>^ 
ie  protected  from  proeeee  kp  the  recited  order,) 

Now  I  do  order  and  direct  the  keeper  of 

aforesaid,  or  any  officer  wiio  ahidl  have  the  said 

In  costody  by  Tirtiifl  of  such  execation  aforesaid,  to  disduiT  ^  ^ 

ontof  CMtody«ttSt 

ezecatioa. 


Judge  of  the  said  ooootT  ^' 
Registrar. 


i 
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10  &  11  VICT.  CAP.  102. 

An  Act  to  abolish  the  Court  of  Hevien)  in  Banhru  ptcy 
and  to  make  Alterations  in  the  Jurisdiction  of  the 
Courts  of  Bankruptcy  and  Court  for  Belief  of  Insol- 
vent Debtors.  [22d  July  1847.] 

I.  Cotart  qfretfiew  in  hankruptey  abolished. 

II.  JurisdieiUm  of  court  (/  reciew  tranrferred  toonsqfihs  vtce- 
ehaneellors, 

IV.  And  be  it  enacted,  That  from  the  time  this  act  shall  commence  Jarbdiction 
and  take  effect  all  power,  jorisdiction,  and  anthority  giTen  to  her  2^*^^^ 
Majesty's  court  of  bankniptcy  and  district  courts  of  bankmptey,  and  under" 
to  the  commissioners  thereof,  in  matters  of  insolvency,  by  an  act  6  He  6  Vict, 
passed  in  the  sixth  year  of  the  reign  of  her  Majesty,  intitmed  **  An  S* ^'o'yi^ 
Act  for  the  Relief  of  Insolvent  Debtors,''  and  l^  an  act  passed  in  c.  96,  and 
the  eighth  year  of  the  reign  of  her  Majesty,  intituled  "An  Act  to  8ft  9  Vict, 
amend  the  Law  of  Insolvency,  Bankruptcy,  and  Execution,''  and  by  1^^^^^^^^  ^^ 
an  act  passed  in  the  ninth  year  of  the  reign  of  her  Majestv,  intituled  oourt  for  the 
•*  An  Act  for  better  securing  the  Payment  of  Small  Deots,'^  or  by  the  ^{f^^^ 
nUes  and  orders  made  in  pursuance  of  any  of  the  said  acts,  shall  be  on^i^d  to 
transferred  to  and  vested  in  the  court  for  the  relief  of  insolvent  debtors  the  county 
in  England,  and  to  and  in  the  commissioners  thereof  for  the  time  ^''^"^ 
being,  and  to  and  in  the  county  courts  constituted  or  to  be  constituted 
under  an  act  passed  in  the  tenth  year  of  the  reign  of  her  Majesty, 
intituled  **  An  Act  for  the  more  easy  Recovery  of  Small  Debts  and  9  St  10  Vict 
Demands  in  England,"  in  manner  hereinafter  mentioned.  ^  ^ 

y.  And  be  it  enacted.  That  in  the  court  for  the  relief  of  insolvent  jF^J^'^ent 
debtors  the  provisional  assignee,  and  in  the  said  county  courts  the  ti^pravt^*^ 
derk  of  the  court,  shall  in  every  case  of  insolvency  under  such  two  ifcmai  ■».' 
first-mentioned  acts  be  and  act  as  tiie  official  assignee  of  the  estate  and  '^V^,  Md  in 
effiscts  of  the  insolvent;  and  that  in  each  of  the  said  county  courts  the  SSda>k!^ 
derk  of  such  court  shall  act  as  the  registrars  of  the  court  of  liankmptcy  act  as  oflidai 
have  heretofore  been  accustomed  to  act  under  any  of  the  said  sets ;  ■"•^Suab. 
and  every  such  deik  shall  do  and  perform  all  acts  heretofore  done  and 
performed  by  such  registrars  or  by  the  clerk  of  the  insolvent  debtors 
court  under  any  of  the  said  acts ;  and  every  such  derk  shdl  do  and  cierks  of 
perform  all  sudi  acts  and  duties  neoessary  for  carrying  Hds  act  into  oounty  eourtf 
effect  as  shall  be  ordered  by  any  such  ooun^  court,  or  by  anyoommis-  m^!^ 
sioner  of  the  said  court  for  the  relief  of  insolvent  debtors ;  and  that 
the  high  bailiff  of  every  such  county  court  soki  his  assistants  shall  be  ^^^^i^  . 
snd  act  as  a  messenger  of  the  court  of  bankruptcy  and  his  assistants  eounty  courts 
have  hitherto  been  accustomed  to  act  under  the  said  acts ;  and  sudi  to  act  m 
high  baiUff  and  liis  assistants  shall  do  aU  acta  heretofore  done  under  '°**Kns«n. 
the  said  acts,  and  shall  possess  and  enjoy  att  the  powers,  anthoiitieSff 
and  privileges,  when  acting  under  the  said  acts,  ashave  been  heretofore 
done,  possessed,  or  enjoyed  by  sbt   messenger  of  the  court  of 
bankniptcy  or  his  aatistanti  whoi  acting  nnder  any  of  the  said  acts, 
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rules  and  orden  made  in  pumiance  thereof,  shall  remain  in  fbU  fovoe  the  passing 
and  effect  notwithatandiog  the  pasting  of  this  act  of  this  act. 

X.  And  be  it  enacted,  That  from  and  after  the  fifteenth  day  of  Sep-  JurisdicUon 
tember  next  the  circaits  of  the  commissioners  of  the  said  oonrt  for  the  ? ^'^uS*^ 
relief  of  insolvent  debtors  shall  be  abolished ;  and  tiiat  if  thereafter  i^went 
an  J  insolrent  debtor  in  custody  in  any  of  her  Majesty's  gaols  situated  debtors  on 
elsewhere  than  within  the  district  to  which  the  jurisdiction  of  such  f^\^' 
court  is  restricted  as  hereinbefore  mentioned  shall  petition  such  court  county  courts. 
nnder  any  act  or  acts  relating  to  insolvent  debtors  other  than  the  two 
first-mentioned  acts  or  this  act,  or  if  any  such  prisoner  shall  have  so 
petitioned  prior  to  the  passing  of  this  act,  and  his  petition  shall  not 

have  been  heard,  or  if  the  same  shall  have  been  heard  and  the  con- 
sideration thereof  shall  have  been  adjourned,  such  court  or  some  com- 
missioner thereof  shall  forthwith,  after  the  schedule  of  such  prisoner 
shall  have  been  duly  filed  in  the  case  of  any  new  petition,  and  at  any 
time  which  to  such  court  or  commissioner  shall  seem  fit  in  the  case  of 
any  petition  which  shall  not  have  come  on  for  hearing,  or  the  hearing 
of  which  shall  have  been  adjourned  as  aforesaid,  make  an  order  refer- 
ring such  petition  for  hearing  to  the  county  court  within  the  district 
of  which  such  insolvent  debtor  is  in  custody,  and  shall  transmit  such 
petition  snd  schedule  to  such  court  for  hearing  accordingly ;  and  that 
the  judge  of  such  court  shall  appoint  a  time  and  place  for  such  pri-  iruoitent 
soner  to  be  brought  up  before  such  court,  and  cause  the  usual  notices  fl^^nr?  ^p  % 
to  be  given ;  and  that  any  court  to  which  any  such  petition  shall  be  so  '  '  -  * 
referred  and  transmitted  shall  have  and  possess  the  same  power  and 
authority  with  respect  to  every  such  petition,  and  shall  make  all  such 
orders,  give  all  such  directions,  and  do  all  such  matters  and  things 
requisite  for  the  discharging  or  remanding  of  such  prisoner,  and  other- 
wise respecting  such  prisoner,  his  schedule,  creditors,  and  assignees,  as 
the  said  court  for  the  relief  of  insolvent  debtors,  or  any  commissioner 
thereof,  might  make,  give  or  do  in  the  matters  of  petitions  heard 
before  such  court  or  commissioner  under  such  acts :  and  that  every 
such  petition  snd  schedule,  and  all  judgments,  rules,  orders,  directions, 
and  proceedings  pronounced,  made,  and  done  thereon  in  all  and  every 
the  matters  aforesaid  by  such  county  court,  shall  be  returned  to  the 
said  court  for  the  relief  of  insolvent  debtors,  signed  by  the  judge  of 
such  county  court,  to  be  a  record  of  the  said  court  for  the  reUef  of 
insolvent  debtors,  and  to  be  kept  ss  such  among  the  records  thereof; 
and  the  said  court  for  the  relief  of  insolvent  debtors,  and  every  com- 
missioner thereof  in  ev^ry  case  in  which  any  insolvent  debtor  petitioning 
the  court  for  the  relief  of  insolvent  debtors  under  such  acts  shall  be  in 
custody  in* any  of  her  Majesty's  gaols  within  the  district  to  which  the 
jurisdiction  of  such  court  is  Umited  aforesaid,  and  the  county  courts  in 
the  matter  of  every  such  petition  so  referred  and  transmitted  for  hearing 
as  aforesaid,  shall  have  power  to  issue  a  warrant  or  order,  directed  to 
the  governor,  keeper,  or  gaoler  of  any  gaol,  directing  him  to  bring  the 
insolvent  before  the  county  court  on  the  day  appointed  for  the  hearing 
of  his  petition,  or  at  any  adjourned  sitting  held  in  the  matter  of  this  irudveia 
petition,  and  every  such  governor,  keeper,  or  gaoler  shall  obey  such  JJSTp^M. 
warrant;  and  every  such  court  may  order  the  expense  attending  the 
bringing  up  of  every  such  insolvent  to  be  paid  by  the  provisional 
assignee  out  of  the  estate  and  effects  of  such  insolvent,  or  if  there  be 
no  estate,  or  the  same  be  insufficient  for  such  purpose,  out  of  the 
interest  and  profit  arising  from  sny  government  securities  upon  which 
any  unclaimed  money  produced  by  the  estates  and  effects  of  insolvent 
debtors  may  be  invested. 

XI.  And  whereas,  in  pnrsuance  of  an  act  passed  in  the  second  year  Reoogni- 
of  the  reign  of  her  Majesty,  intituled  *'  An  Act  for  abolishing  Arrest  *>»»  of 
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on  Meiae  ProooBi  in  CM  Adiooi,  ezeept  in  eotmi  Caso,  ^ 
extending  tlie  Remediei  of  Crediton  tgmoA  the  Fropotf  of  Dc^^or^ 
and  for  amending  the  Lawi  for  the  Rdief  of  Inaohait  IM)U>n  k 
England,"  ditera  penona  aa  anreCiei  have  catered  faito  nBopms£a 
to  the  proTidonal  aaaignee  of  the  inaolvent  debton  coart,  vt±  etc- 
ditiona  that  the  inaolTenta  therein  mentioned  afaooU  duly  q»pev  «t  ^ 
timea  and  plaeea  therefai  mentioned,  and  it  in  neeeaniy  tint  mu  c 
anch  inaolrenti  shonld  ^ypeer  before  the  eoimty  eoorta  nndcr  tius  ttf 
be  it  therefore  enafCted,  That  every  andi  reeogninnoe  thall  exte&d  fi 
bind  tiie  peraona  who  may  have  entered  into  the  nne,  in  cue  ti 
inaolvent  debtor  therein  mentioned  ahall  not  at  the  time  appok*^ 
in  anch  recognizance  duly  appear  before  the  comity  eonrt  to  wbcaui 
matter  of  anch  inaolvent  ia  tranaferred  by  thia  act  and  on  err 
adjoomed  hearing,  or  ahaU  not  abide  by  tiie  final  jadgsKnt  of  s&:i 
court* 

XII.  Feei  m  iiuoheiU  debton  eomrt  in  Lomdom  tofom  rtdvta 
^f  etriaim  eow^^etuatiotu  to  tit  ojfteen, 

XIII.  And  be  it  enacted.  That  it  ahall  be  lawfU  for  one  cf  :^ 
M^eaty'a  principal  aecretaria  of  atate,  with  the  oonaent  of  tbe  rr 
miaaionera  of  her  Majeaty'a  treaanry,  from  time  to  time  to  order  ^'- 
feea  ahall  be  paid  and  recdved  by  tiie  aevcrml  offioera  or  ocherr.' 
under  and  by  virtne  of  the  aaid  redted  act  pesaed  in  the  taith  fsr 
the  reign  of  her  Mqeaty  and  of  this  act,  and  the  amonnt  of  sods  » 
reapectively ;  and  that  until  sach  order  ahall  be  ntiade  tte  ckrb  i -' 
aeveral  county  eoorta  ahall  have  and  receive  for  their  own  ok  iH  '^ 
which  have  heratofore  been  taken  under  any  of  the  aforeeud  aec 
any  oiBoer  of  the  court  of  binkmptcy,  or  by  any  officer  or 
pereon  of  or  coonected  with  the  court  for  the  relief  of  iosohc 
debtora,  except  aa  hereinafter  mentiotted,  for  boaineai  winch  s  ^ 
thia  act  tranaferred  to  the  county  couzta ;  and  tliat  tiie  aevenl  :-' 
baiUffa  acting  aa  menengera  under  thia  act  aa  aforeaaid  ahall  )mn  e 
receive  for  their  own  uae  all  feea  which  have  heretofore  been  pil^ ' 
the  meaaengera  of  tiie  court  of  bankruptcy  when  doiqg  the  bos^  ^ 
thia  act  directed  to  be  done  hj  anch  bailm. 

XVI.  And  be  it  enacted,  Ihat  the  forma  given  in  the  adtedolB  1 
any  of  the  aaid  acta,  or  any  forma  heretofore  need  under  tiie  aid  «^ 
may  be  altered  ao  ftur  aa  to  adapt  them  to  the  dmz^ge  of  juriidktiw^ 
tiiia  act  directed. 

XYII.  Vaeameieo  not  to  hofiUei  up  tUi  ^fUr  tke  tormatim  i 
tko  netpt  ieaum  pfpmrlimmenim 

£!SS7SLrti  ^^11*  And  be  k  enacted,  That  no  judge  of  any  eonntyeoait*^ 
incapable  of  h*s  ^^^^o^  appointed  or  who  aliall  hereafter  be  ^pointed  to  that  ct\ 
under  or  by  virtoe  of  the  hereinbefore  recited  act  paaeed  in  tiie  toi 
year  of  tbe  reign  of  her  mqeaty,  intituled  "  An  Act  for  tiie  moit  ^ 
Recovery  of  Small  Debta  and  Demanda  in  Ei^;land,"  ahall,  dornif  ^ 
continuance  in  Boch  office,  be  capable  of  being  eleoted  or  of  lictaisi: 
member  of  the  honae  of  oommona. 
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17  VICT.  CAP.  16. 

An  Act  to  amend  the  Act  of  the  Thirteenth  and  Four' 
teenth  Victoria,  Chapter  Sixty-one,  and  the  Act  of 
the  Fifteenth  and  Sixteenth  Victoria,  Chapter  Fifty' 
four.  [2d  June  1854.] 

Bb  it  enacted  by  the  Queen's  most  ezceUent  Majesty,  by  and  with 
the  adrice  and  consent  of  the  lords  spiritoal  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

I.  Right  qf  appeal  given  by  sect.  14  qf  l^  Sf  14  Vict.  e.  61,  to 
extend  to  caaee  in  whieh  juritdietion  ii  given  by  «.  17. — Repealed  by 
19  Sf  20  Viet.  e.  108,  t.  3,  Schedule  (A.),  and  tee  eect.  68. 

II.  The  proTiuons  of  the  eighteenth  section  of  the  act  of  the  fifteenth  PBtitioiu  far 
^nd  sixteenth  Victoria,  chapter  fifty-fonr,  shall  extend  to  all  cases  of  £2[f^^ 
petitions  for  protection  from  process  made  to  a  county  coort  under  the  to  be  withta 
profiaions  of  the  acts  of  the  fifth  and  sixth  Victoria,  diapter  one  hundred  theprorisloiM 
and  sixteen,  of  the  seventh  and  eighth  Victoria,  chapter  ninety-six,  and  £^^^^15 
of  the  tenth  and  eleventh  Victoria,  chapter  one  hundred  and  two,  as  &  I6  Viet, 
fully  as  if  the  filing  of  every  such  petition  had  been  required  to  be 
registered  by  the  said  eighteenth  section  of  the  first  recited  act. 
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Appointment  of  Day  for  making,  Role  11,  App.\ 

p.  93 -J 

A^oomment  from  time  to  time  -  .  - 
Adjournment  ft'ne  dte  .  .  -  .  . 
how  made,  and  Contents  -  -  .  -  . 
Allowance  for  Sopport  -  -  -  .  . 
final  Order  after  Refoaal  -  .  -  - 
Application  for,  and  granting,  Role  13,  App 

p.  93 

Daplicate  of,  to  be  filed.  Role  12,  App.  p.  93  - 
Order  to  Diadiarge  Priioner  .  -  -  - 
Motion  10  rescind  Final  Order,  when  and  howl 

made  -•••••-../ 
Order  to  rescind      -•---. 
Notice  of  Application  for  Order  and  Costs 

Effect  of 

on  Indorsees  of  Bills  -  -  -  .  • 
Absolute  bar  to  Debta  in  Sdiednle  -  .  . 
new  Contract  for  Payment  of  Debt  in  Schedule  - 
where  after  a  Judge's  Order  was  giren 
Annuities,  Sureties  for  -  -  -  -  - 
Costs,  oommitment  for  -  -  -  -  - 
may  be  pleaded  -...-. 
Proofof-       ------- 


FIRST  EXAMINATION   OP   PETITIONER 
FOR  PROTECTION,  UNDER  5  &  6  VICT, 
c.  116,  AND  7  &  8  VICT.  c.  96. 
Appointment  of       .-.-.. 
Service  of,  and  Affidavit  of  Notice  of         -       - 
Warrant  to  bring  up  I^isoner,  how  issued  - 
Expense  of,  to  be  paid  out  of  Estate 
Summons  to  Witnesses,  how  obtained 
Opposition  by  Creditora  -      «  ... 

Adjournment  and  Renewal  of  ^rotection  - 
Amendment  of  Schedule  •       -       -       •       • 
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FIRST  EXAMINATION,  tcc-^eontwued. 
Commitment    for   PreTarication    or    Noii-At-\ 

tendance  --.----/ 
Commitment  for  Perjory  -  .  -  -  - 
Dismissal  of  Petition  for  Informality 
no  Power  to  amend  Petition  .  .  •  - 
when  Judge  may  appoint  a  Day  for  Rnal  Order  • 
when  not  ---,••- 
Remand  of  Prisoner  ..... 

Choice  of  Assignees  -..--- 
Certificate  of  Appointment        .        •        -        . 
Appointment  of  Day  for  making  Final  Order 
Motioe  of         .-----. 
Adjonmment    of   Final  Order  from  Time  to 

Time 

Adjournment  of  Final  Order,  sine  die 
See  Final  Order. 
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FORBEARANCE 
of  Debt  by  fabe  Pretences,  Opposition  to  Insol<) 
Tent  for  obtaining         -        •        -        -       -  / 

FORMS 

InsoWency,  App.  pp.  5Ito72- 
Protection,  App.  pp.  95  to  120 

FRAUDULENTLY 
withholding  of  Books,  &c.,  by  Insolvent  under) 
1  &  2  Vict.  c.  110 1 

FRAUDULENT  CONTRACTING  OF  DEBT. 
See  Contracting  Debt. 

FRAUDULENTLY  OBTAINING  FORBEAR- 
ANCE 
of  Debt   by  Insolvent,   when  an  Offence,  and 
ground  of  Opposition,  under  1  &  2  Vict.  c. 
110 -^ 

FRAUDULENT  OMISSION 
of  Property  from  Schedule  of  Insolvent,  under! 

I  &  2  Vict.  c.  110 / 

under  Protection  Acts      •        •        .        •        . 

FRIENDLY  ARREST, 
no  Ground  of  Opposition  to  Insolvent's  Dia-l 
charge  ------       -j 

FRIVOLOUS  DEFENCE, 
Ground  of  Opposition  to  Insolvent    - 
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See. 

See. 

See. 

FUTURE  PROPERTY 
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<  88 

- 

— 

- 

- 

of  InsoUeiit,  under  1  &  2  Vict  c.  110 

1.89 

— 

- 

- 

. 

of  Petitioner,  under  Protection  Acts  •       •       . 

79 

- 

- 

9 

- 

- 

O. 
GAOLER, 

Affidavit  of  Prisoner  may  be  awom  before  - 

62 

— 

— 

— 

— 

— 

Notice  to,  hj  Insolvent,  before  he  petitions 

8 

35 

- 

- 

— 

- 

See  Warrant. 

GAZETTE, 

» 

Order  for  hearing  Insolvent  to  be  inserted  in     - 

24 

- 

- 

— 

- 

- 

Appointment  of  first  Examination  of  Petitioner \ 

69 

_ 

^^ 

_ 

for  Protection     -----        -j 

^^•r 

Notice  of  Motion  to  rescind  FinAl  Order  - 

76 

- 

— 

— 

— 

- 

GENERAL  BALANCE  SHEET.  See  Balance 

Sheet. 

GOODS  IN  ORDER  AND  DISPOSITION, 

of  Insolvent,  under  1  &  2  Vict  c.  110,  vest  inl 
Assignees    -        -        -        -        -        -        -j 

13 

57 

- 

- 

- 

- 

of  Petitioner  from  Protection   -        -        •        • 

79 

— 

— 
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— 

GROUNDS  OF  OPPOSITION 
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to  Insolvent  under  1  &  2  Vict,  c  110 
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•" 
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— 

in  Protection  Cases  ---••- 
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24 

— 
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HEARING  OF  INSOLVENT  UNDER  1  &  2 

VICT.c.  110, 

Order  for,  by  London  Court     -        -        .        . 

23 

- 

.. 

. 

_ 

10 

when  made,  and  delivered,  Rule  18,  App.  p.  46  • 

23 

- 

.. 

^ 

^ 

^ 

Appointment  of  Hearing  by  Judge  of  County  )^ 
Court         -----        .        -J 

23 

70 

- 

- 

- 

10 

Notices  of,  what  Notice  required       .        -        - 

24 
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. 

how  served.  Rule  20,  ss.  2  to  5,  App.  p.  47 
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• 

defective  Service,  Rule  20,  s.  8,  App.  p.  48 
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- 
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.. 

Waiver  of.  Rule  20,  s.  9,  App.  p.  48  - 

25 

— 

_ 
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_ 

_ 

Proof  of  Service,  Rule  21,  s.  1,  App.  p.  48 

25 
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„_ 
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^ 

Affidavits  and  Advertisements  when  lodged,1 

klC 

Rule  21,  s.  7,  App.  p.  49       -        -        -/ 

25 

^ 

"" 

^ 

"• 

Warrant  to  bring  up  Insolvent  -        •        -        • 

25 
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« 
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_ 
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Subpoenas  to  Witnesses    ----- 

25 

27 

_ 

.. 

_ 

Order  to  bring  up  a  Prisoner  as  a  Witness 
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_ 

Production  of  Proceedings  by  Registrar     - 
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— 

10 


Index  to  Part  11. 


Iiraoi.- 

Pju>. 

^"^" 

TSVCT. 

TBCTTOX. 

10 

PCK- 

dEll 

doL 

1 
fc2 

s 

&3 

&6 

J. 

c  k^ 

>  tt. 

Vic 

Vies. 

Vic. 

ViCL 

C. 

c. 

e. 

c. 

e. 

inf 

110. 

». 

II<L 

96^ 

•".» . 

HEARING  OF  INSOLVENT— coii/mvMi. 

See. 

See. 

Sec. 

Slee. 

Sk. 

Certificate  of  Propertj  deU^end  up,  Role  27,\ 
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App.  p.  50          -        ....        .j 
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^ 

Discharge  of  InioWent  on  hia  finding  Safeties   - 

28 

38 

— 
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_ 

Affidavit  to  accompany     -        -        •        -        - 

29 

— 
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— 
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— 

How  Recognisances  entered  into  and  filed  - 
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- 
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— 

^ 
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Affidavit  to  be  annexed     ..... 

29 

— 
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— 

^ 

„ 

Order  of  Discharge  of  Insolvent  on  - 

29 
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— 

— 
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A^joomment  ..-...- 
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Power  to  commit  for  Contempt         ... 
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• 

Commitment  for  Pterjory           .... 
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. 

_ 

Opposition      -.-.-. 
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„. 

« 

Notice  of,  Rnle  23,  s.  2,  App.  p.  49  - 

30 

— 

.- 

» 

.. 

. 

Proof  of  Debt 

311 

72 

Friendly  Arrest        -.-•«. 

31/ 

~ 

^" 

^ 

Reference  of  Schedule  to  Examiner  ... 

31 

74 

— 

«, 

.„ 

.^ 

Gronnds  of  Opposition    -        -       -        .       .^ 
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31 

77 
78 
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— 
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- 

Examination  of  Insolvent  and  Witnesses    - 

31 

72 

* 

_ 
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Affidavits  and  Interrogatories    .... 

32 

73 

— 
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^ 

before  whom  Affidavits  sworn   .... 

32 
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— 

. 

«. 

Evidence  for  Insolvent     .        •        .        .        • 

32 

— 

— 
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^ 

Counsel's  Address  and  Reply    -        •        •       - 

33 
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— 
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^, 

Adjudication   ----*-. 

33 

75 

- 

— 
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__ 

Warrant  of  Attorney        -        -       .       -       . 

33 

87 

— 

— 

. 

^ 

Conditional  Discharge      .        *        .        .        - 

33 

84 

— 

— 

. 

,^ 

Order  for  Costs  to  opposing  Creditor 

41) 

82 

to  Insolvent     .... 

42/ 

** 

^ 

AUofWicc  to  Insolvent 

42 

86 

— 

— 

_ 

^ 

Recommendation  of  Creditors'  Assignees  - 

42 

- 

— 

— 

_ 

^ 

Power  to  amend  Mistake  in  Order    .       -        - 

42 

97 

— 
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.. 

^ 

Rehearing  in  case  of  Fraud       .... 

43 

96 

• 

_ 

,» 

^ 

Keturn  of  Proceedings  to  Insolvent  Conrt 

44 

- 

— 

— 

_ 

10 

See  Adjudication. 

HEARING  UNDER  PROTECTION  ACTS. 

See  FiKAi.  Ordk»i  and  First  Examination. 

HIGH  BAILIFF 

to  act  as  Messenger  in  Insolvent  Cases,  nnderl 

9 

V  rfk 

1  &  2  Vict.  c.  110 J 
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10 

Fees 
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^^ 
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5 

Fees      -       -       -       -       .        .       -       - 
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HUSBAND  AND  WIFE, 

Married  Woman  may  petition  Insolvent  Court  - 

7 
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— 

. 

^ 

^ 

Discharge  of  Insolvent  extendi  to  Debts  of  Wife 

48 

— 

- 

- 

- 
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IMPLEMENTS  OF  TRADE 

are  excepted  from  Property  of  InsolTent    • 
Petitioner  for  Protection  -       -       -       -       - 

INFANT 

cannot  petition  loBoIrent  Court        ... 

INFORMALITY. 

Dismissal  of  Petition  for  Protection  for     - 

INSANE  PERSONS 

may  petition  InsoWent  Court    -        -        -        . 

INSOLVENT,  Proceedings  mider  1  &  2  Vict. 
c.  110.  8e9  Pbtition.  Absxonbks.  Vsstino 
Orokr.    Hbarino.    Adjudxcatiok.    Costs. 

DiBOBAROK. 

INSOLVENT.  For  Proceedings  for  Protection 
under  5  &  6  Vict.  c.  116.  and  7  &  8  Vict.  c.  96. 
Se9  Protbctiok.  Petition.  Schbdulb.  First 
Examination.    Final  Orobr,  &c. 

INTERIM  ORDER  FOR  PROTECTION  OF 
PETITIONER, 
when  and  how  made.  Rale  8,  App.  p.  93  • 
no  Protection  from  Judge's  Order      ... 
Renewal  of     ------- 

INTERPRETATION  CLAUSES     - 

INTERROGATORIES, 
on  hearing  of  InsoWent  under  I  &  2  Vict.  c.  110 

INVENTORY, 
of  excepted  Articles  of  InsolTent,  Rule  12,  App.1 

p.** / 


J. 


JUDGMENT  ON  WARRANT  OP   ATTOR- 
NEY. 

how  entered  up  against  Insolyent     -       .       - 

JURISDICTION  OF  COUNTY  COURT, 

with  respect  to  discharge  of  InsolTent  Debtorsi 
under  1  &  2  Vict.  c.  110      -        .        -        -/ 
under  Protection  Acts      -        •       -       .       . 
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LEASES, 
when  they  pass  to  Assignee  of  InsoUent  nnder^ 
1  &2Vict.c.  110        ....        -J 
under  Protection  Acts      .        -        -        -        - 

See.  Sk. 

17 

81 

50 

— 

- 

12       - 

LIBEL, 

Damages  in  Action  for.  Ground  of  Opposition  to*! 
Insolvent's  Discharge  -        .        -        -         -J 
to  Petitioner  for  Protection       •        -        .        . 

35 
73 

78 

- 

4 

1- 

LIMITATIONS,  STATUTE  OF, 
Debts  barred  by,  should  be  inserted  in  Schedale'\ 
of  Insolvent        -        •        -        .        -        -j 

21 

- 

- 

— 

— 

- 

LONDON  GAZETTE.    See  Gazetts. 

LUNATIC 

may  petition  Insolvent  Court   •       -       -       - 

7 

102 

- 

- 

— 

■ 

M. 

1 

MAKING  AWAY  WITH  PROPERTY 
by  Insolvent,  Ground  of  Opposition  .        •        - 

36 

77 

1 

MAKING  FALSE  ENTRIES 
in  Books  by  Insolvent       .        .        .        •        • 

36 

77 

_ 

_ 

MALICIOUS  INJURY, 
Damages  in  Action  for,  vrben  Ground  of  Oppo-\ 
sition  to  Insolvent        -        -        -        -        -) 

41 

78 

_ 

.. 
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.. 

MALICIOUS  PROSECUTION, 

Damages  in  Action  for,  Ground  of  Opposition  tol 
Insolvent    ------        -j 

41 
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.. 
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— 

MARRIED  WOMEN 
may  petition  Insolvent  Court   ...        - 
See  Husband  and  Wifb. 
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- 

MESSENGER, 
High  Bailiff  to  act  as  Messenger  in  Protection! 
Cases          ----.-        .J 
his  Fees  -------- 
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- 
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MISDESCRIPTION 
of  insolvent  in  Schedule,  EflTect  of     -        -        - 
of  Creditor     --.--.. 
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— 

- 

- 

MISTAKE 

in  Schedule  of  Insolvent  .        -        •        -        • 
in  order  for  Insolvent's  Discharge,  Revocation,\ 
or  Amendment  of         .        .        .        .        .  j 
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MOTION 
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See. 

See. 

to  rescind  final  Order       ..... 

76 

— 

— 

12 

- 

- 

N. 
NAVAL  OFFICERS. 

Pay  or  Penaioos  available  for  Crediton     - 
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.. 

NEGLECT 

by  Insolvent  to  appear     ..... 
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- 

NEW  SECURITIES 

given  by  Insolvent  after  Discharge    -        .        - 
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NEWSPAPER,  PUBLICATION  OP  NOTICE 

IN, 

to  Creditors  of  Insolvent  •        -        •        -        - 
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of  Motion  to  rescind  final  Order        -        •        . 
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NOTICES  IN  PROCEEDINGS  UNDER  1  &  2 

VICT.  c.  110. 
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of  Time  and  Place  of  Hearing  .... 
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Service  of,  Rule  20,  App.  p.  47 
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Waiver  of  defective  Service,  Role  20,  a.  9,1 
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Proof  of  Service,  Rule  21 ,  App.  p.  48 
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Affidavit  of,  Rale  21,  ss.  3,  4,  5,  App.  p.  48      - 
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Effect  of  Absence  of  Notice  to  a  Creditor  - 
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of  Intention  to  oppose  Insolvent,  Role  22,  a.  2,1 
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NOTICES  IN  PROTECTION  CASES, 

no  Notice  of  Petition  necessary          -        .        • 
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of  Day  for  making  Final  Order,  Rale  11,  App.l 
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OBTAINING    CREDIT    UNDER      FALSE 
PRETENCES, 
Groand  of  Opposition  to  Insolvent    •        -        - 

OFFENCES     BY     INSOLVENT     UNDER 
1  &  2  VICT.  c.  110, 
against  Creditors  generally        .        .        •        < 
indiTidoally     .-----• 

OFFICIAL  ASSIGNEE.    See  Assigksb. 

OMISSION 
of  property  in  Schedule  of  Insolvent,  nnder  1  & 

2  Vict.  c.  110 

of  Creditor      ------- 

of  Property  nnder  Protection  Acts     - 

OPPOSITION 
to  Insolvent's  Discharge,  nnder  1  &  2  Vict.  c. 
110 

See  Hbarino  of  Insolvent. 
to  Petitioner  for  Protection       •        -        -        . 


Pne- 
tioe. 


} 


} 


ORDER  AND  DISPOSITION, 
Goods  in  Order  and  Disposition  of  Inaolventl 
pass  to  Assignees         -----/ 
of  Petitioner  for  Protection       -       -       -       - 

ORDERS  OF  COUNTY  COURT  IN  INSOL- 
VENT CASES,   UNDER   1   &  2  VICT, 
c.  110. 
for  Hearing     ------- 

to  bring  np  Insolvent       •        •        .        -        - 

to  bring  np  Prisoner  as  a  Witness     .        -        • 

of  Reference  of  Schedule  to  Examiner 

of  Discharge  on  Recognisance  of  Sureties  - 

for  adjourned  Hearing      .        .        •        •       - 

for  Discharge  forthwith    -        -        -        -       - 

for  Discbarge  at  future  Period  -        -        -       - 

of  Adjudication  under  s.  77 

„  „  s.  78       -        -        -        - 

for  Costa  to  opposing  Creditor  •       -       -       - 
Insolvent       -        -        -       -        - 
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Iivaoi.- 
TBivcr. 


1 

Vie. 

c 
110. 


37 


36 
37 


20 

21 
64 


30 
72 

13 
79 


oec. 
78 


77 

78 


ORDERS  UNDER  PROTECTION  ACTS, 

appointing  First  Examination  of  Petitioner 
adjourning  First  Examination  and  renewing  Pro-")^ 

tection        ------ 

of  Commitment  for  Prevarication  or  Non-attend 

anoe  -------. 

appointing  Day  for  making  final  Order 
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23 
25 
26 
31 
28 
29 
34 
34 
34 
35 
41 
42 


69 
71 

71 
74 


99 
62 


72 


57 
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76 
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Sec, 
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SeCm  Sec. 
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4 


39 


17 


10 
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ORDERS,  itc^amiiMud, 
Remand  of  Prisoner  ..... 

A^jonmment  of  Final  Order  from  Time  to  Time 
n  Mine  die        ..... 

Final  Order     ...... 

to  dlacharge  Prisoner  on  Interim  Order,  Role  10, 

App.  p.  93         .       -        .        -       - 
after  final  Order      .        .        .        .        - 

to  rescind  final  Order       .        .       .        •       - 

for  Protection  after  Refusal  or  Adjoomment      -< 
ORDER  TESTING.    See  Vesting  O&obk. 


•:} 


73 
74 
74 
74 

68 

75 
76 
71 
75 


INBOL* 
YEMCY. 


1 

.)r  a 

Vic. 

C. 

liO. 


See, 


P. 


PAPERS 

relaring  to  Insolvent's  Estate  to  be  filed  withl 
Schedule     -        -        -        -        -        -        -j 

destroying,  withholding,  or  falsifying  Opposi-i 
tion  for       ------        -J* 

PARTING 
with  Property  after  Petition  under  Protection*! 
AcU  -...---./ 


PERJURY, 

Swearing  falsely 


•{ 


PETITION  BY  INSOLVENT  UNDER  1  &  2 
VICT.  c.  110. 
who  may  Petition     ---.-- 
married  Women       ...... 

Persons  of  unsound  Mind         .... 

Infants    -------- 

Crown  Debtors        ..--.- 
Time  of  petitioning  .-..-- 
Contents  of     ------- 

Judge  of  County  Court  cannot  amend 
Signature  and  filing  --.-.- 
further  Requirements,  Rules  5  and  6,  App.  p.  44 
filing  Petition  Act  of  Bankruptcy      -        -        . 

PETITION     FOR    PROTECTION    UNDER 
5  &  6  VICT.  c.  116,  and  7  &  8  VICT.  c.  96. 

Residence  of  Petitioner    .        -        .        .       - 

who  may  petition  ..-..- 
Persons  not  Traders  ..... 
Traders  owing  under  300  /.--•- 


a 

Vic. 
c. 


Sec, 


PRO- 
TBCTION. 


5 

Vic. 

c. 

116. 


See, 
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23 
34 

73 


30^ 
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7 
7 
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7 
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9 
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9 
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69 
77 
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5 


7 
&8 
Vic 

c. 
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lOS. 


100 


38 
101 
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35 


54 

60 
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60 


39 


See. 
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22 
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29 

28 


40 


1 
1 
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PETITION,  &c.— eofi/miMd. 
Prisoners  in  Execution     - 
how  300/.  computed 
how  Petition  presented 
Death  of  Petitioner 
Second  Petition 
Interim  Order  on     - 


PXK 

tkse. 


PLEA 

of  Discharge  under  Insolvent  Act 
of  final  Order  in  Protection  Cases     - 

POSSESSION.    See  Ordbb  and  Disposition. 

POWERS 
pass  to  Assignee  of  Insolvent,  nnder  1  &  2  Vict. 

c.  110 

nnder  Protection  Acts      .        .        .        .       . 


} 


61 
61 
62 
62 
62 
67 


45 
86 


PRACTICE, 
Rules  of  in  Insolvent  Cases,  under  1  &  2  VictO 

0.  110,  App.  p.  43 / 

in  Protection  Cases,  App.  p.  91     - 

PREFERENCE 
of  Creditor  by  Insolvent,  under  1  &  2  Vict.  c.  1 10, ) 

when  fraudulent  aeainst  Assignees         -        -  J 
undue  Preference,  when  an  OiTence  and  Ground  \^ 

of  Opposition      .        •        •        -        •        -J 
voluntary  Preference,  when  void  against  A8Stgnee9'\ 

of  Petitioner  for  Protection  -        -        •        •/ 

PRETENCE,  FALSE, 
obtaining  Credit  by.  Opposition  to  Insolvent  for 

PREVARICATION, 
Commitment  for,  under  Protection  Acts    -        • 

PRIOR  BANKRUPTCY  OR  INSOLVENCY 
to  be  stated  in  Balance  Sheet  of  Insolvent,*! 
Rule  14,  App.  p.  45    -        -       -        -        -j 

PRISONER, 
Warrant  to  bring  up  as  a  Witness  on  hearing  of  ^ 
Insolvent    --....        .y 
See  Insolvbnt. 

PRISONERS 
in  Execution  may  petition  under  Protection  Acts 
must  file  Cause  Paper,  Rule  3,  App.  p.  92 
must  give  Notice  to  detaining  Creditor,  Rule  9,\ 
App.  p.  93  -        -        -        -        -        -        .J 
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16 
16 
80 

37 

71 
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26 
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65 
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lia 
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See. 
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PRISONERS— con/tfitttf<f. 

Order  to  discharge  on  Interim  Order 

after  fioal  order 
Warrant  to  bring  up         -        -        - 
Remand  of      -        -        •        •        • 


'■} 


PROCEEDINGS, 

Copy  of,  receivable  in  Eyidence 

PROOF 
of  Debt  by  Creditor,  under  1  &  2  Vict  c.  110   • 
of  Appointment  of  Assignees  of  Insolvent  - 
of  Proceedings  under  Protection  Acts 
See  Evidence. 

PROPERTY 
in  Order  and  Disposition  of  Insolvent  under  1  & 

2  Vict  c  110,  how  it  vests  in  Assignees 
when  re^assigned     ...... 

of  Petitioner  nnder  Protection  Acts  -        -        . 
to  be  set  out  in  Schedule  of  Insolvent 
of  Petitioner  for  Protection       -        .        •        - 
after  acquired  Right  of  Insolvent's  Assignees  to  - 
of  Assignees  of  Petitioner  for  Protection 

See  Assignee. 

PROTECTION  FROM  PROCESS 
of  Insolvent,  under  1  &  2  Vict  c  110 
of  Petitioner  for  Protection       .... 

PROTECTION  UNDER  6  &  6  VICT,  c  116. 
and  7  and  8  VICT.  c.  96. 
Transfer  of  Jurisdiction  from  Bankrupt  Court    - 
Residence  of  Petitioner     ..... 
Rules  of  Practice,  App.  p.  91    - 
Registrar  of  Court  to  act  as  Assignee  and  Registrar 
High  Bailiff  to  act  as  Messenger        ... 
Counsel  and  Attorneys     ..... 
Power  of  Court  over  Property  of  Petitioner 
SeeKBSJQSKm.  First  Examination.  Final 
Order.      Interim    Order.      Petition. 
Schedule. 

PROVISIONAJL.  ASSIGNEE.    See  Aesiones. 

R. 

REAL  ESTATE 
passes  to  Assignees  of  Insolvent        ... 

RE-ASSIGNMENT 
of  Property  to  Insolvent,  under  I  &  2  Vict  c.  110 
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75 
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73 

86 
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45 


Insol- 
vency. 
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Vic. 

c. 

110. 
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31 
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10 
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45 
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.. 
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- 

65 

— 
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87 
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49 

90 

67 

^ 

53 
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^ 
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— 

65 

~ 

56 

— 

56 

— 

65 

_ 
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96. 


Sec. 

6 
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doe. 

▼  KMCy. 

Protbc- 

TIOX. 

10 

1 

Vict 
c. 

no. 

2 
&3 
Vict. 

c. 

5 

&6 

Vic. 

c. 

116. 

Vic 

c 
9S. 

See. 

ft  11 

»1C. 

c 
103. 

RECOGNIZANCES 
bj  SoKties  for  Diachaige  of  Insolvent,  under\ 

1&2  Vict.  c.  110 / 

See  Hbarino  of  Insolvknt. 

29 

See. 
38 

Sec, 

See, 

Sec. 

RECOMMENDATION 
of  Creditors'  Assignees  by  Judge  of  County  Court 

42 

_ 

_ 

,». 

„. 

REFERENCE 
of  Insolvent's  Schedule  to  Examiner 
^ee  Arbitration. 

31 

74 

- 

— 

— 

- 

REGISTRAR  OF  COUNTY  COURT 
to  act  as  Registrar  of  Insolvent  Court  in  Pro-\ 

oeedings  under  1  &  2  Vict.  c.  110          -        -J 

Fees  as 

to  act  as  official  Assignee  and  Registrar  under  ^ 

Protection  Acts  -        -        .        -        -        .  j 
Fees  as  -------- 

2 

3 

55 

57 

- 

— 

.. 

10 
5 

REGISTRY 
of  Protection  Petitions,  App.  p.  125  - 
of  Appointment  of  Assignees  under  Protection  Act 

78 

- 

- 

8 

— 

— 

RE-HEARING 
of  Insolvent,  where  Order  for  Discharge,  under'^ 
1  &  2  Vict  c.  110,  fraudulently  or  improperly  \ 
obtained      ------        -J 

43 

96 

- 

- 

— 

- 

RENEWAL 
of  Interim  Order  for  Protection  of  Petitioner 

71 

— 

_ 

5 

.. 

. 

RESCINDING  FINAL  ORDER, 
Motion  for  and  Notice      -        -        .        .        . 

76 

12 

_ 

RESIDENCE 
of  Petitioner  for  Protection       .... 

54 

_ 

RETAINER 
of  Attorney  by  Insolvent,  Rule  2,  App.  p.  43    - 

9 

- 

— 

- 

.. 

. 

RETURN  OF  PROCEEDINGS 
under  1  &  2  Vic.  c.  110,  to  Insolvent  Court 

44 

— 

— 

- 

_ 

10 

REVOCATION 
of  Order  for  Discharge  of  Insolvent  -        .        - 

43 

^^ 

_ 

_ 

RIGHTS 
must  be  stated  in  Schedule        .       .       .        . 

11 
19 

37 
69 

- 

- 

- 

— 

RULES  OF  PRACTICB 
under  Insolvent  Act,  1  &  2  Vict  c.  110,  App.  p.  43 
under  Protection  Act,  App.  p.  91      - 

2 
54 

- 

- 

- 

- 

- 
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TacnoM. 
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» 
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vie 
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Vic. 

c 

c. 

c. 

c. 

c. 

10'. 

no. 

aa 

116. 

96. 

JIF^V 

s. 

SALE 

See. 

See. 

See. 

See. 

See. 

of  Bffeets  of  InsolTent  bj  Aatignee,  ander  1  &  2^ 
Vict,  c  110,  Rttle  26,  App.  p.  50  -       -       -J 

10 

A  «r 

not  liable  to  Auction  Duty       -       -       -       - 

17 

116 

— 

— 

— 

- 

under  Protection  Acta      ------ 

82 

— 

— 

— 

32 

— 

not  liable  to  Auction  Duty       -       -       .       - 

82 

"" 

— 

— 

33 

— 

SCHEDULE  OF  INSOLVENT  UNDER  1  &  2 

VICT.  c.  110, 

when  delivered         -        ...        -      ."I 
Contentaof -J 

19 

69 

_ 

_ 

*ar 

^^^r 

Miadeacription  of  Inaolyent  in  -        -     .  - 

20 

- 

- 

— 

- 

— 

Amendment    ------- 

20 

- 

— 

— 

— 

— 

Fraudulent  Omiaaion  of  Property      .       -       - 

20 

99 

- 

- 

- 

— 

Omiaaion  of  Creditor       ----- 

21 

62 

- 

— 

- 

- 

Error  in  Amount  of  Debta       .       -       .       . 

21 

93 

- 

- 

- 

— 

wbat  Debta  ahould  be  inaerted  -       -       -       - 

21 

- 

- 

- 

- 

- 

howaigned      ------- 

23 

69 

- 

- 

- 

- 

when  filed,  Rule  15,  App.  p.  46 
Application  to  file,  after  Fourteen  Daya,  Rule  16,1 
App.  p.  46  -       -       -       -       -       -      -J 

23 

— 

— 

— 

— 

— 

23 

- 

- 

- 

- 

- 

SCHEDULE  OP  PETITIONER  FDR  PRO- 

TECTION UNDER  5  &  6  VICT.  c.  116, 

and  7  &  8  VICT,  c  96. 

Signature,  Rule  4,  App.  p.  91  -       -        -       -"1 

62 

A 

9 

Contenta  of,  and  filing,  Rule  2,  App.  p.  92       •] 

WM 

■r 

what  Debta  must  be  inaerted    -       -        .       - 

62 

- 

— 

— 

— 

— 

excepted  Artidea  muat  be  deaeribed  -        -       - 

63 

- 

~ 

- 

9 

— 

Amendment  of        -----        • 

63 

- 

- 

— 

3 

— 

*  Fraudulent  Omiaaion  from        -       -        -       - 

64 

- 

- 

- 

39 

- 

Error  in,  without  Fraud  -        -        -        -        - 

64 

- 

- 

— 

30 

- 

General  Balance  Sheet  not  neceaaary 

64 

- 

- 

- 

- 

- 

Special  Balance  Sheet,  Rule  2,  App.  p.  97 

Contenta  of  • 

64 

- 

— 

- 

- 

— 

64 

— 

— 

- 

2 

— 

Affidavit  to  acoompaoy  Petition  and  Schedule ; ) 
how  awom  and  anneied        -        -        -       -  / 

64 

2 

Mt 

Estate  Paper,  what  it  muat  contain,  Rule  4,  App.  1 
p.  92  - / 

65 

— 

— 

— 

- 

- 

how  delivered.  Rule  5,  App.  p.  93    - 

65 

- 

— 

- 

— 

- 

65 

- 

- 

— 

— 

Cauae   Paper ^^  where    Petitioner    in  Custody,  "1 

Rule  3,  App.  p.  92 J 

when  it  muat  be  filed.  Rule  3,  App.  p.  92  - 

65 

WW 

65 

— 

- 

- 

— 

- 

SECOND  PETITION      . 

for  Protection,  when  allowed    -       -       .       - 

62 

— 

— 

— 

— 
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SECURITY 
gireo  bj  loi^vent  after  Diacharge    -        -        . 

SEDUCTION 
Damages  in  Action  lor,  grovnd  of  Opposition^ 
to  Insolvent         .....        j 
under  Protection  Acts       -        .        .        .       . 

SERVICE  OF  NOTICE.    See  Notice. 

SIGNING.    See  Petition,  Schkdulb. 

SLANDER, 
Damages  in  Action  for,  Ground  of  Opposition  1 
to  InaolTent  -----         / 

to  Petitioner  for  Protection        ... 

SOLICITOR.    See  ATToawsr. 

SPECIAL  BALANCE  SHEET.    See  Balanci 
Sbbbt. 

STAMP  DUTY 
not  payable  on  Sales         .... 

STATUTES. 
Insolvent  Act  .  1  &  2  Vict.  c.  110,  App.  p.  1  - 
Amendment  Act,  2  &  3  Vict.  c.  39,  App.  p.  41  • 
Protection  Acts,  5  &  6  Vict.  c.  116,  App.  p.  73  - 

7  &  8  Vict.  c.   96,  App.  p.  77  - 

Transfer  of  Insolvent  and  Protection  Jurisdictional 

to  County  Court,  10  &  11  Vict,  c  102,  App. } 

p.  121 J 

STOCK 

passes  to  Assignees  of  Insolvent,  under  1  &  2 
Vict,  c  110 

under  Protection  Acts      .        •        -        .       . 

SUBPCENAS, 
to  Witnesses   ------. 

at  Examinstion  of  Petitioner  for  Protection 
See  Witness. 
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34 
73 


35 
73 


{^) 


} 


SUIT  BY  ASSIGNEES 
does  not  abate  on  death 


■{ 


SUMMONS 

to  Witness  in  Insolvency  -        -  -        .        . 

in  Protection  Cases  -       -  .       .       . 

SUPERSEDEAS, 

Insolvent   cannot   be  Discharged  upon   after) 

Vesting  Order     -        -        -  -        -       - 1 
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25 
70 
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Sec. 
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TENANCY  AT  WILL, 

when  detennined 


TOOLS 

See  Afpahbl. 

TRADERS 

owing  leas  than  300/.  may  Pedtkm  far  Ph)teo-) 
tion     -.-..•«.! 
how  300/.  computed         •       .       •       •        . 

TRANSFER  VOLUNTARY 

of  Property  by  InaoWent,  when  Toid  ... 
by  Petitioner  for  Protection       •        •       .        * 

TRANSMISSION 

of  InsoWent's  Petition  to  County  Cout     - 

TRUST, 

Breach  of,  by  InaoWent,  when  Ground  of  Oppo-\ 
aition  under  1  &  2  Vict  c  110     -        .       .J 
under  Protection  Acta      •       «       .       .       . 

TRUSTEE, 
Property  held  aa,  when  it  paaiea  to  AaaigBee  of) 
InaolTent  under  1  &  2  Vict.  c.  110         -       -  / 


U. 

UNDUE  PREFERENCE, 
when  Offence  by  Inaolrent 
Ground  of  Opposition 
when  by  Petitioner  for  Protection 
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tim. 
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▼BMCY. 
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80 


23 

37 

72 

13 


V. 
VALUE 
of  excepted  Artidea  of  Inadvent  to  be  certified 
by  Appraiaer,  Rule  12,  App.  p.  46 


!} 


VERIFICATION 
of  Petition  and  Schedule  of  Inac^Tent  by  Affida^  \ 
▼it.  Rule  15,  App.  p.  46       -       •>       •       -j 

VESTING  ORDER  UNDER  I  &  2  VICT,  c  110, 
made  upon  filing  of  Petition     .       .       .        . 
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VESTING  ORDER, 
hia  the  fbree  of  an  Ansgnment  - 
after  mAang,  InaolTeat  cumot  be  Diacbarged 

by  SnpecvMHas  -  -  -  •  • 
whatpaaaeaby  .  .  .  -  • 
Idcoom  of  Clergynian  or  GoTflmment  Officer 
Debta  due  to  InaolTent  -  •  •  - 
Canaea  of  AeCkm  .  •  .  -  - 
Propel^  bdd  aa  Tmatee  .  -  -  • 
Gooda  ffi  Order  and  Diapontioe  of  InaoWent  - 
Frandnlemt  Warianta  of  Attorney  Toid  againat^ 


VohmUry  Preference  fraadalent  and  void  - 
StodE 


Real  Eatate  and  Copyhold 
Powen  -  -  -  - 
Diatreaa  for  Rent     - 


VESTING   OP   PROPERTY  IN   ASSIGNEE 
UNDER  PROTECTION  ACTS, 
in  Regiatrar  aa  Official  A  aaignee        •        .        - 

in  Creditor'a  Aaaigneea     -       -       -        .       • 

VEXATIOUS  OR   PRIVOLOUS    DEPENCE 
BY  INSOLVENT, 
when  Ground  of  Oppoaition  to  InaoWent   • 


} 


VOLUNTARY  PREPERENCE 
▼oid  againat  Aaaigneea  of  InaoWent  nnder  1  &  2 

Vict,  c  110 

whatia  .-•---- 
Ground  of  Oppoaition  .... 
under  Protection  Acta      -       .        -       . 


W. 
WAIVER 
of  defectiTC  Sendee  by  Creditor,  Rule  20,  a.  9,^ 
App.  p.  48  -        -        -        -        -        "    .  "i 
of  Fraud  by  Creditor  opposing  InaoWent's  Dia-I 


diarge 

WARRANT  OP  ATTORNEY, 

when  firmudulent  and  Toid  againat  Aarigneea  of 

InaoWent  under  1  &  2  Vict.  c.  110 
to  be  executed  by  InioWent  on  Diacharge  under\ 
1  &2  Vict.  c.  110 J 


'-) 


iKSOIr- 
TBKCT. 


1 

Vit 

c 


66 
78 


40 


16 

16 
36 
80 


S€C. 

37 

41 

37 
55 


25 
38 

15 
33 


33 


57 
60 

59 
54 

50 
47 
49 
58 


2 
frS 

Vic 

e. 


0ec« 


78 


59 

59 

77 


60 

87 
87 


PRO- 
TBCTIOH. 


5 

Vie. 

c. 
116. 


See. 


(! 


7 

&8 
Vic. 

c 
96. 


Sec 


}- 


19 


fell 

Tit 

c 

VS. 


See. 


Index  to  Part  II. 
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WAHRANT  OP  ATTORNEY--eon/mtfe<l 
Execution  thereon,  when  and  how  Issued  - 
when  cancelled         .----- 
when  fraud^ilent  and  void  against  Assignees  of  1 
Petitioner  for  Protection      -        -        -        -  j 
not  to  be  acted  on  after  filing  "Petition 

WARRANTS  UNDER  1  &  2  VICT.  c.  110. 
to  bring  Insolvent  before  County  Court 
for  Discharge  of  Insolvent  on  Sureties 

on  Adjudication  forthwith    - 

at  future  Period  .... 

forthwith,  and  at  future  Period     - 

WARRANTS  UNDER  PROTECTION  ACTS, 
to  seise  Property  of  Petitioner,  Rules  6,  14,) 
App.  p.  93  -        -        -        -        -        -        -j 

to  bring  up  Petitioner  who  is  a  Prisoner    - 

WEARING  APPAREL  AND  BEDDINO,  &c. 
See  Apparel. 

WIFE.    See  Husband  and  Wipe. 

WITNESSES, 

on  Hearing  of  InsoWent  under  1  &  2  Vict  c.  110 
Order  to  bring  up  a  Prisoner  as  Witness  - 
Expenses  of    ------- 

Examination  of        -----        - 

Creditors  may  be,  in  opposition  to  Insolvent's'1 

Discharge  ------        -j 

Examination  of,  upon  Interrogatories 

before  Examiner  or  Officer  of  Court 
liable  to  Punishment  for  Peijury  ... 
on  Examination  of  Petitioner  under  Protection^ 

Acts  .------./ 

Summons  to,  how  issued  ----- 

Examination  of        -        -        -        -        .        - 

WORKING  TOOLS,  &c.    See  Apparbl. 

WRITINGS 
relating  to  Insolvent's  Estate  to  be  filed  with  1 
Schedule     -        -        -        -        -        .        -j 


Piac- 
tice. 


44 

45 

79 
80 


25 
28 
34 
34 
35 


66 
70 


23 
26 
26 
31 

32 

32 
31 
30 

70 

70 
70 


23 


Inboi.- 

VSNCY. 


1 

Vic. 
c. 

no. 


Sec 
87 
92 


38 
76 

77 
78 


27 
27 
27 
72 

74 

73 

74 

100 


2 

&3 
Vic. 

c. 

39. 


69 


Sec. 


Piio. 

TBCTION. 


5 

Vic 

c. 

116. 


Sec. 


Vic 
c. 
9& 


See. 

20 
21 


_i '    . 


10 

&11 

Vic 

c. 

102. 


See* 


10 


10 
10 
10 


1 
4 
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3,  CHANCERY  LANE,  LONDON. 


Kisi  Prittf. — RoscoE's  (H.)  Digest  of  the  Law  of  Nisi  Prius  Evidence. 
Ninth  Edition.  By  E.  Smirke  and  S.  Prentice,  Esqrs.  1  vol. 
royal  12mo.    Price  IL  IO9.  -  1858 

Vuisances. — Smith's  (J.  Toulmin)  Practical  Proceedings  for  the  Re- 
moval of  Nuisances  under  Act  1855.  Second  Edition,  Enlarged. 
12mo.     5*.  1856 

Parish  Law. — Smith's  (J'  Toulmin)  Parish;   its  Obligations  and 
Powers;  its  Officers  and  their  Duties.    Second  Edition,  much  En- 
larged.   Price  I85.  cloth.  1857 
Steer's  Parish  Law. — The  Third  Edition,  greatly  enlarged  and  altered. 
By  H.  J.  Hodgson,  Esq,     8vo.    Price  1/.  8«.  cloth.                  1857 

Parliamentary  Precedents.— Bourke's  (Hon^ie  r.)  Decisions  of 

the  Speaker,  C.S.  Lefevre,  on  Points  of  Order,  Rules  of  Debate,  and 
the  General  Practice  of  the  House.  PostSvo.  Yh,  2nd  Edition.  1857 

Patents. — Coryton's  (John)  Treatise  on  the  Law  of  Letters -Patent; 
with  Summary  of  Laws  in  Foreign  States.  1  vol.  ^so.  Price  18*.  1855 

Personal  Property. — Williams's  (Joshua)  Principles  of  the  Law 
of  Personal  Property,  intended  for  Students.  Third  Edition.  8vo. 
Price  16*.  1856 

Powers. — Sugden's  (Lord  St.  Leonards)  Practical  Treatise  on  the 
Law  of  Powers.   Seventh' Edition.   2  vols,  royal  8vo.  Price  2/.    1845 

Probates. — Jebb's  (R.)  Act  to  amend  the  Law  relating  to  Probates 
and  Letters  of  Administration ;  with  the  Rules  and  Orders,  Intro- 
duction, Notes  and  Index.     12mo.    Price  7*.  1858 

Quarter  Sessions. — ^Leemino  and  Cross  on  the  General  and  Quarter 
Sessions  of  the  Peace,  their  Jurisdiction  and  Practice.  Royal  l2mo. 
16«.  1858 

Bailways. — Hodges'  (W.)  Law  of  RailwajTS,  Railway  Companies  and 
Railway  Investments;  with  Appendix  of  Statutes,  Precedents,  &c. 
Second  Edition.     8vo.     Price  1/.  10«.  1855 

Seal  Property. — Williams's  (Joshua)  Principles  of  the  Law  of  Real 
Property,  intended  as  a  First  Book  for  Students.  Fifth  Edition. 
8vo.     18s.  18|p 

Settled  Estates  Act. — Brickdale's  (M.  J.)  Act  toTacilitate  Leases 
and  Settled  Esutes,  19  &  20  Vict.  c.  120;  with  the  Orders,  Intro- 
duction and  Notes.     12mo.    Price  Zs,  1857 

Statutes. — Chitty's  (J.)  Collection  of  Statutes:  with  Notes.  Second 
Edition.  By  W.  N.  W'elsby  and  E.  Beavan,  Esqrs.  4  vols.  rojTal 
8vo.    8/.  8«.  1851-54 

Beavan  and  Parkins's  continuation  of  the  above  from  17  &  18  Vict 
to  20  &  21  Vict  1854-57  \  with  Addenda  of  Cases  and  Acts  to  pre- 
sent time.  1  vol.  royal  8vo.  Price  1/.  16*.  6rf.  cloth. — 21  &  22  Vict. 
1857-8,  price  6«.  1858 

*•*  This  Edition  of  the  Statutes  will  be  continued  annually. 

Vendors  and  Porcliasers. — Suoden's  (Lord  St.  Leonards)  Law 
of  V^endors  and  Purchasers  of  Estates ;  with  important  AddUiont. 
Thirteenth  Edition.    Royal  8vo.    Price  1/.  10*.  1867 

Wills,— Jarman's  (T.)  Treatise  on  Wills.  Third  Edition.  By  E.  P. 
Woolstenholme  and  S.  Vincent,  Esqrs.   2  vols,  royal  8vo.       ^ 

( In  the  Preti) 
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